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PREFACE. 


Fifteen  years  have  elapBed  since  the  last  edition 
of  this  work  appeared,  during  which  time  there  have 
been  numerous  decisions  relating  to  the  subject  dealt 
with.  In  the  present  edition  it  has  been  thought 
desirable,  whilst  retaining  for  the  most  part  the 
original  arrangement,  to  thoroughly  revise  the  whole 
work,  and  to  entirely  re-write  some  portions  of  it. 

A  large  amount  of  new  matter  has  been  introduced, 
but  it  has  been  found  possible  to  do  this,  and  also  to 
enlarge  the  Index,  without  increasing  the  size  of  the 
book,  a  great  deal  of  what  was  obsolete  or  unnecessary 
in  the  last  edition  having  been  omitted. 

The  enlarged  Index  will,  it  is  hoped,  render  reference 
to  the  text  easier,  and  add  to  the  usefulness  of  the 
present  edition. 

I  have  been  greatly  assisted  by  Mr.  J.  M.  Paterson 
and  Mr.  Sydney  Williams  in  the  preparation  of  this 
edition.  The  chapter  on  Patents,  which  has  been 
entirely  re-written,  and  the  extensive  alterations  in  the 
chapters  on  Copyright  and  Trade-marks  are  practically 
the  work  of  Mr.  Williams,  who  kindly  took  this  labour 
off  my  hands.  I  am  also  indebted  to  him  for  preparing 
the  Index  and  the  Table  of  Cases. 

E.  P.  H. 
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J      7    Notes  (n)  (o).    Devonport  t.  Toser  is  reported  on  appeal  in  W,  N, 
(1903)  88. 
Add  at  end  of  this  page,  the  words — "  unless  the  Alt.-Gen.  is  a 

party." 
In  note  (o).     Add  "Atl.-Oen.  \.  Athbourne  Btereatioa  Oround, 
(1908)  1  Ch.  101, 107." 
11     After  line  14  add— 

"  An  action  in  which  an  injunction  only  is  oltumed  is  within  the 
jurisdiction  of  a  County  Court,  provided  that  the  caae  is  one  in 
which,  if  there  had  been  a  claim  for  damages,  the  claim  must  have 
been  for  the  amount  within  the  jurisdiction  of  the  County  Court. 
Stile»  V.  EccUiUme,  (1906)  1  E.  B.  B44." 
14  Note  (g).  After  Steven*  v.  Ckown,  add  "  Att.-Qen.  v.  Athboume 
Becreation  liround,  (1908)  1  Ch.  101.  107.  DewmpoH  v.  Toier, 
(1902)  2  Ch.  182,  ia  now  reported  on  appeal,  W.  N.  (1908)  88." 
81    Note  (r).    Kimngtm  v.  Qardm,  (1901)  1  Ch.  61,  should  be  "  (1901) 

1  Ch.  661." 
87    Note  (I).     Add  "  Boyee  v.  Paddington  Borough  Council,   (1908) 
1  Cb.  109." 
Ill     Note  (g).     "  The  deoiaion  in  FineKUy  EUetric  Light  Co.,  (1902)  1 
Ch.  866,  was  raversed  on  appeal,  (1908)  ICh.  487;  and  the  decision 
of  the  Court  of  Appeal  supports  the  statement  in  the  teict." 
119     Note  (i).     Add  "  Boyee  v.  Paddington  Borough  Council,  (1908)  1 

Ch.  109." 
126    Note  (i).    Add  "And  see  Robert*  v.  Charing  CroM,  dtc.  By.  Co., 

W.  N.  (1908)  18." 
128  Note  (p).  Add  "  See  the  Electric  Lighting  (Clauses)  Act,  62  A  63 
Vict.  c.  19,  Bched.  sect.  81,  which  provides  that — '  Nothing  in  the 
Special  Order  shall  exonerate  the  undertakers  from  any  indict- 
ment, action  or  other  proceeding  for  nuisance  in  the  event  of  any 
nuisance  being  caused  or  permitted  by  them.'  " 

185  Note  (a).    Add  "  See  ante,  pp.  7  and  14.    Devonport  v.  Toxer  is  now 

reported  on  appeal  in  W.  N.  (1903)  38." 

186  Note  (i).     Devonport  v.  Tozer,  (1902)  2  Ch.  102,  is  now  reported  on 

appeal  in  W.N,  (1908)88. 
149    Note  (e).     Add    "  See    Ea»ton   v.  Itled,   (1903)   1   Ch.   406,   aa  to 

employment  '  hy  consent  or  agreement.' " 
161     Note  (u).     Add  "  See  also  Eaalon  v.  Itted,  (1908)  1  Ch.  405." 
2S1    Note  (p).    Mappin  Brother*  v.  Liberty  d  Co.,  Limited,  is  now 

reported  (1908)  1  Ch.  118. 
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Page  289    Note  (i).    AU..O«n.v.  Aihboums Recreation  Ground,Vf.  N.  (1902) 
208.  is  BOW  reported  (1908)  I  Ch.  101.    Add  '*  See  also  pp.  7,  14, 

„    247    Note  (g).    End  of  last  paragrapb — 

Add   "  But    Bee    Olamorgan   Coal    Co.   v.    Smith    Walei   Mmera' 
Federation;  (1908)  1  K.  B.  118,  as  to  the  liability  of  a  person 
who  gives  honest  and  hona  fide  advice  to  another  which  induces 
him  to  break  a  contract  of  service  with  e,  third  person." 
801     Note  (r).     Afialo  v.  Lawrence  is  now  reported  on  appeal  in  (1908) 

1  Ch.  818. 
886    Note  (6).    Add  "Be  Boums't  Trade  Mark,  (1908)  1  Ch.  211," 
874    Note  (ft).     Add  "Cf.  Bicftmora  v. Dimmer,  (1908)  1  Ch.  158  (CjI.)." 
462     Note  (e).     Add  "As  to  selling  after  order  niai  for  foreclosure,  see 

Stevens  v.  Theatres,  Limited,  W.  N.  (1908)  68,  j)0«(,  p.  688." 
478    Note  (/).    After  Kytke  v,  Alturat,  add  "  Tumhull  v.  Weti  Riding 
Athletic  Chth,  W.  N.  (1894)  4." 
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A   TREATISE 


LAW  AM)  PEACTICE  OF  INJTJNCTI0N8, 


INJUNCriONB    IN    GBNEBAL. 


Alt  injunction  was  nnder  the  old  procedare  a  writ  issaing       ch«p.  i. 
by  order  and  nnder  seal  of  the  Court  of  Chancery.    A  writ  of  pnigr  the  old 
injunction  may  be  described  as  a  judicial  process  whereby  a  P"^'*- 
party  waB  required  to  do  a  particular  thing  or  to  refrain  from 
doing  a  particular  thing  according  to  the  exigency  of  the  writ. 
The  process,  however,  was  rather  preventive  than  restorative, 
though  it  was  by  no  means  confined  to  the  former  object. 
"When  commanding  an  act  to  be  done,  it  issued  after  decree, 
and  was  in  the  nature  of  an  execution  to  enforce  the  same ; 
as,  for  instance,  it  might  contain  a  direction  to  the  party 
defendant  to  yield  up  or  to  quit  or  continue  the  poaseesion  of 
the  land  or  other  property  which  constituted  the  subject- 
matter  of  the  decree  in  favour  of  the  other  party  (a). 

Under  the  present  procedure  no  writ  of  injuaction  is  to  issue,  under  moderD 
An  injanction  is  by  judgment  or  order,  and  such  judgment  or  p''"'=^'"*- 
order  has  the  effect  which  a  writ  of  injunction  previously 
had  (6). 

Injunctions  are  either  interlocutory  or  perpetual.     Interlocu- 
U)ry  injunctiont  are  such  as  are  to  continue  until  the  hearing  of 

(a)  Qilb.  For.  Bom.,  ch.  11,  pp.       180;  9  R.  B.  148,  276. 
1»4,  195;  Stribley  v.  Haieke.SA.ik.  (6)  Ord.  L.  r.  11. 

275;  Hugtitnin   t.  Baslty,   15  Vee, 
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INJUHCTI0N8   IN    OENERAL. 


the  cause  upon  the  merits,  or  generally  until  further  order. 
Perpetual  injiincti-ons  are  Buch  as  form  part  of  the  decree  made 
at  the  hearing  upon  the  merits,  whereby  the  defendant  is 
perpetually  inhibited  from  the  assertion  of  a  right  or  perpetually 
restrained  from  the  commission  of  an  act  which  would  be 
contrary  to  equity  and  good  conscience  (c).  The  perpetual 
injunction  is  in  effect  a  decree,  and  concludes  s  right. 

The  interlocutory  injunction  is  merely  provisional  in  its 
nature,  and  does  not  conclude  a  right.  The  effect  and  object 
of  the  interlocutory  injunction  is  merely  to  preserve  the  property 
in  dispute  in  atatii  quo  until  the  hearing  or  further  order.  In 
interfering  by  interlocutory  injunction,  the  Court  does  not  in 
general  profess  to  anticipate  the  determination  of  the  right, 
but  merely  gives  it  as  its  opinion  that  there  Is  a  substantial 
question  to  be  tried,  and  that  till  the  question  is  ripe  for  trial, 
a  case  has  been  made  out  for  the  preservation  of  the  property 
in  the  meantime  in  statu  quo.  A  man  who  comes  to  the  Court 
for  an  interlocutory  injunction,  is  not  required  to  make  out  a 
case  which  will  entitle  him  at  ail  events  to  relief  at  the  hearing. 
It  is  enough  if  he  can  show  that  he  has  a  fair  question  to  raise 
as  to  the  existence  of  the  right  which  he  alleges,  and  can  satisfy 
the  Court  that  the  property  should  be  preserved  in  its  present 
actual  condition,  until  such  question  can  be  disposed  of  (d). 


{c)  Gilb.  For.  Rom.  194   193. 

(rf)  OlatcoH  V.  Laiti/.  3  M.  4  C. 
461,  455;  Ffiltonv.  Lord  Orunvillt. 
Or.  &  Ph.  283,  292 ;  Grtat  WeaUni. 
Railway    Co.   v.    Birmingham   and 


Or/ord  JuiictioH  Hailivay  Co.,  2  Ph. 
597,  B03  ;  Dgkc  v.  Taylor.  3  D.  F. 
4  J.  467 ;  H'dtter  t.  J>mei,  L.  E. 
1  P.  C.  50,  61 ;  Prftt,,,,  v.  Luck,  27 
C.  D.  605,  506,  prr  Cotton,  L.J. 


oyGoot^le 


THE    NATCRB    AND   LIMirB  OP   THE   JCRIBDICTION   OF   THE 
HIGH    COUBT   OP   JDBTICE    BX   INJXJliCTIOH. 

Undeb  the  former  procedure,  the  jurisdiction  by  iDJonctlon      Chap.  ii. 
to  restrain  the  doing  of  wrongful  acts  was  a  jorisdiction  which  junsdictioD 
coold  only  be  exercised  by  the  Court  of  Chancery.    The  CourtB  ^^^to 
of  common  law  had  by  the  Common  Law  Procedure  Act,  1854,  chancerj. 
17  &  18  Vict.  c.  125  (a),  been  empowered  to  grant  injunctions 
in  particular  cases ;  and  by  the  15  &  16  Vict.  c.  68,  had  been 
empowered  to  grant  injunctions  in  patent  cases  ;  but  until  the 
Jadicatnre  Act,  1878,  the  remedy  by  injunction  continued  to 
be,  with  these  exceptions,  a  remedy  peculiar  to  the  Court  of 
Chancery.    By  that  Act,  86  &  37  Vict.  c.  66,  b.  16,  all  the 
jurisdiction  of  the  Court  of  Chancery  was  transferred  to  the 
High  Court  of  Justice  (b) ;  and  by  sect.  25,  sub-sect.  8,  it  is 
declared  that :  t      ^ 

"  A  mandamus  or  an  injunction  may  be  granted,  or  a  Sect.  2\ 
receiver  appointed,  by  an  interlocutory  order  of  the  Court  j'^di^nVe  Art, 
in  all  cases  in  which  it  shall  appear  to  the  Court  to  be  just  ^^^^' 
or  convenient  that  such  order  should  be  made ;  and  any 
such  order  may  be  made  either  unconditionally  or  upon 
such  terms  and  conditions  as  the  Court  shall  think  just." 
This  enactment  (c)  does  "not  confer  an  arbitrary  or  an  The  effect  of 
nnr^ulated  discretion  on  the  Court  "  (d).    It  does  "  not  mean  ^^^^'foi^^ 
that  the  Court  is  to  grant  an  injunction  simply  because  it  ^'i"™  '*«'■ 
thinks  it  convenient.    It  means  that  the  Court  should  grant 
an  injunction  for  the  protection  of  rights  or  the  prevention  of 

(n)  Sectiona81,82.  TbeeemctionB  (r)  36  &   37  Vict.   o.   66,  b.   23, 

have  been  repe&led  by  the  Statute      sub-s.  8. 
Law  Bevisioii  Aot,  1883.  {d)  Harrit  v.  Beauehamp  Broi., 

(6)  See  Warner  y.  Murdoch,  4  Ch.       (1894)  1  Q.  B.  p.  809  (C.  A.). 
D.  752. 
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.  JUBIBDICTIOH   BY   INJUNCTION. 

ctap-  II-  injury  according  to  legal  principleB"  (e).  This  Bub-section  {/) 
does  not  enable  the  Court  to  issue  an  injanction  in  a  case  in 
which  before  the  Act  there  was  no  legal  right  on  the  one  side 
or  no  legal  liability  on  the  other  side,  either  at  law  or  in 
equity (jf).  It  was  not  intended  by  the  enactment  "to  give 
the  right  to  an  injunction  to  parties  who  before  had  no  legal 
right  whatever,  but  simply  to  give  to  the  Court,  when  dealing 
with  legal  rights  which  were  nnder  its  jurisdiction  indepen- 
dently of  this  section,  power,  if  it  should  think  it  just  or 
convenient,  to  superadd  to  what  would  have  been  previously 
the  remedy,  a  remedy  by  way  of  injunction,  altering  therefore 
not  in  any  way  the  rights  of  parties,  so  as  to  give  a  right  to 
those  who  had  no  legal  right  before,  but  enabling  the  Court  to 
modify  the  principle  on  which  it  had  previously  proceeded  in 
granting  injunctions,  so  that  where  there  is  a  legal  right  the 
Court  may,  without  being  hampered  by  its  old  rules,  grant  an 
injunction  where  it  is  just  or  convenient  to  do  so  for  tho 
purpose  of  protecting  or  asserting  the  legal  rights  of  the 
parties.  ...  All  that  was  done  by  this  section  was  to  give  to 
the  High  Court  power  to  give  a  remedy  which  formerly  would 
not  have  been  given  in  that  particular  case,  bat  still  only  a 
remedy  in  defence  of  or  to  enforce  rights,  which  acGording  to 
law  were  previously  existing  and  capable  of  being  enforced  in 
some  or  one  of  the  different  divisions  which  are  now  united  in 
the  High  Court.  .  .  .  The  sole  intention  of  the  section  is 
this :  that  where  there  is  a  legal  right  which  was,  indepen* 
dently  of  the  Act,  capable  of  being  enforced  either  at  law  or  in 
equity,  then,  whatever  may  have  been  the  previous  practice, 
the  High  Court  may  interfere  by  injunction  in  protection  of 
that  right "  (/()• 

As  was  said  in  a  recent  case,  the  enactment  in  question 
"  has  not  revolutionised  the  law,  but  it  has  enabled  the  Court 
to  grant  injtiDCtions  and  receivers  in  cases  in  which  it  used 

(e)  Fer   Joese],   M.B.,  in    Ailatf  don  Railway  Co.  v.  Qreat  Northern 

V,  Corporation  nf  SoiUbumpton,   16  Bailivay  Co.,  11  ft.  B.  D.  p.  38. 

C.  D.  p.  148.  {!,)  Per  Cotton,  L.J.,  in  NoHh 

(/)  36  &  37  Vict.  c.  66,  e.  26,  London    Bailway     Co.     v.      Oreat 

Bub-B.  8.  NoHhrm  Raaway  Co.,  11  ft.  B.  D. 

(s)  PerBrett,L.J.,iu^ort;(£i»i-  39,  40. 
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JCRISDICTIOM   BY  INJUNCTIOH.  5 

not  to  do  80  previously.     I  will  not  aay  where  it  had  no      ch*p-  n. 
jurisdiction  to  do  bo,  that  would  be  going  too  far,  but  where 
in  pracldce  it  never  did  ao  "  (j). 

It  was  not  the  practice  of  the  old  Court  of  Chancery  to 
interfere  by  injuuction  where  there  was  a  legal  right  in 
question  which  was  being  pat  in  coarse  for  trial  at  law. 
Accordingly  in  Reg.  v.  Mayor  of  Dover  (ft),  the  Court  of  Queen's 
Bench  decided,  two  years  after  the  issue  of  the  writ  and  a 
year  after  the  mayor  had  left  office,  that  he  had  no  right  to  be 
mayor  st  all.  Bat  under  the  Judicature  Act  it  seems  that 
where  independently  of  that  Act  there  is  a  right  that  can  be 
asserted  either  at  law  or  in  equity,  the  Court  can  grant  an 
injunction  whether  interlocutory  or  perpetual  in  protection  of 
the  right  (Q. 

Accordingly,  vaAtdattv.  Mai/or  of  Southampton  (vi),  although  Timtftoetol 
there  was  a  remedy  at  law  by  quo  loairanto  and  before  the  g,  of  the  Judi. 
Judicature  Act  an  injunction  would  not  have  been  granted,^*.""**'' 
the   Court   restrained   the   corporation    by   injunction    from 
declaring  the  plaintiffs  office  void,  on  the  ground  that  the 
injunction  was  required  in  order  to  do  effectual  justice.     So 
also  in  Statmartl  v,  Ve»try  of  St.  QUes  (n),  and  in  Medley  v. 
BaU»  (o),  where  there  was  before  the  Judicature  Act  a  right  to 
apply  to  a  Court  of  common  law  for  a  prohibition,  Jesael,  M.E,, 
when  he  had  the  parties  before  him,  instead  of  sending  them 
to  get  a  prohibition,  granted  an  injunction  against  the  person 
who  was  seeking  to  go  before  the  wrong  tribunal. 

Again,  the  Court  will,  since  the  Judicature  Act,  in  a  proper 
case,  restrain  the  publication  of  a  Libel  (i;) ;  or  the  making  of 
slanderous  atatements  calculated  to  injure  another  in  bis 
business  (r).    But  it  is  only  in  the  cleareet  c&ses  of  libel  or 

0)  CummiM  V.   Ptrkin*,   (1899)  (m)  16  C.  D.  U8. 

1  Ch.   p.   20,  i^r  Lindley,    M.R.  («)  20  C.  D.  190. 

See,     however,     KitU     v.     Moore,  (o)  13  C.  D.  488. 

(1895)  1  a  B.  253  (C.  A.).  {q)  Thonuu  v.  ll'miams,  14  C.  D. 

(*}  Cited    by   Jeaael,    M.R.,   in  864;   Qtiarlz  Hilt,  &t..  ifiiting  Co. 

Atiatt  T.  Mayor  a/  SoidhampUni,  16  v.  Stall,  20  C.  D.  Ml ;  HayvMTd 

C.  D.  p.  148.  T.  //.,  34  C.  D.  198. 

(0  Richardtou  v,  MetMey  ScKikA  (r)  Lm-y  v.  Bean,  26  C.  1).  306. 

Board,  (1893)  3  Ch.  510. 
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b  JCBIBDICTION  BY  INJUNCTION. 

^^"f-  "■      Blander  that    the   Court  will   interfere  by  injunction,   and 

especially  by  interlocutory  injunction  (a). 

Jodiottura  Acb       The  Judicature  Acts,  however,  have  not  altered  the  principles 

ftit«r«dtb«        on    which  the  Court    acts  in    granting    injunctions  where 

irt^^^oM-     P'*incipleB  have  been  eatablished  as  just  and  convenient  ((). 

^***fcS*  "  ■^^^  ^^"^  ^^*  principle  of  injunction  law  is  that  prima  facie 

you  do  not  obtain  injunctions  to  restrain  actionable  wrongs  for 

which  damages  are  the  proper  remedy  "  (k)  -      Nor  will  an 

injunction  be  granted  where  the  case  is  one,  not  of  legal  injury, 

but  of  mere  inconvenience  {x).     Moreover,  an  iDJunetion  will 

not  be  granted  in  a  trivial  case  (t/),  nor  where  the  plaintiff  haa 

the  remedy  in  hia  own  hands  {z). 

It  waB  not  the  function  or  practice  of  the  Court  of  Chancery 
to  restrain  men  from  prosecuting  frivolous,  litigious  or  desperate 
suits  metely  because  they  are  so  (a).  Nor  has  the  Court  nnder 
the  Judicature  Acts  jurisdiction  to  interfere  by  injunction  upon 
a  false  assumption  of  authority.  The  Court  has  no  general 
jurisdiction  to  restrain  persons  from  acting  without  authority 
and  an  injunction  cannot  be  granted  to  restrain  a  person  from 
taking  proceedings  out  of  Court  in  the  name  of  a  person  who 
had  given  no  authority  to  use  it  (h). 

In  like  manner,  the  Court  has  no  jurisdiction  to  restrain  a 
party  from  proceeding  with  an  arbitration  in  a  manner  not 
authorised  by  the  agreement  to  refer,  although  such  arbitra- 
tion may  be  futile  and  Texatious(c).  But  the  Court  will,  in  a 
proper  case,  restrain  a  party  from  proceeding  with  an  arbitra- 
tion if  an  action  is  pending  impeaching  the  instrument  which 
contains  the  agreement  to  refer  (df. 

(»)  Bonnard  v.  J'nryTnait,  (1891)  (^)  Slliman  v.  CarringUm,  (1901) 

2  Ch.  269  (C.  A.) ;  and  Bee  Mon»on  3  Ch.  275,  279. 

V.   rjMWiHf*   Ltd.,  (1894)  1  Q.  B.  («)  PfnneU  v.  Roy,  3  D.  M.  &  G. 

671  (C.  A.).  133,  ptr  Knight-Bruce,  L.J. 

(()  OaiAi'iiT.Bo/'*,13Ch.D.329.  (6)  London  and  Black-wall  Hailway 

per  Tliesiger,  L.J.  Co.  t.  Cr<M.,  31  Ch.  D.  354. 

(ii)  Per  Lindlej,  L.J.,  in  Londim  (c)  North  London  Baihvny  Co.  t. 

line/  Blarkivall  liailrnay  Co.  v,  Uroit,  Great  Northern  liaHwayCo.,  11  Q.B. 

31  C.  D.  p.  369.  D.  30  (C.  A.) ;    and  see  Wood  v. 

(r)  Dayy.BTownrig,j,10C.I).29i.  LiUiea,  61  L.J.  Ch.  1S8. 

(!,)  Llandudno  Urban  Council  v.  {d)  Kitti  v.  Moore,  (1893)  1  Q.  B. 

Woodi,  (1899)  2  Ch.  705.  253  (C.  A.). 
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The  Court  has  no  jurisdiction  to  interfere  with  the  public       ct»p-  n- 
dnties  of  any  of  the  departmentB  of  GoTernment  (e),  or  with  the  No  juHidictioD 

.  J       ^  .  li  1       '"  interfere  with 

sovereign  acts  of  a  foreign  government  y},  or  to  enforce  the  public  duties  of 
contractB  of  a  foreign  government  againat  the  property  of  such  oo  ^iMi'ent'&c. 
government  in  England  (g),  or  to  prevent  a  foreign  sovereign 
from  removing  his  property  in  this  country  {h),  or  to  make  a 
decree  against  a  foreign  ambassador  who  does  not  submit  to 
the  jurisdiction  (i). 

The  Court  will   not   interfere    by  injunction  in  matters  No  jnrudiciion 
merely  criminal  or  immoral,  which  do  not  affect  any  right  merel;  criminal 
to  property  (ft).     But  if  an  act  which  is  criminal  touches  also  '"' '™°"'™' ' 
the  enjoyment  of  property,  the  Court  has  jurisdiction,  but 
its  interference  is  founded  solely  on  the  ground  of  injury 
to  property  (Q. 

The  Court  will  not,  it  seems,  interfere  by  injunction  to 
prevent  criminal  proceedings  being  taken  against  a  person 
who  is  defendant  to  a  pending  action,  notwithstanding  that 
the  criminal  proceedings  and  the  action  are  both  based  on  the 
same  wrongful  act(Tn).  And  the  Court  will  not  (unless  in 
very  special  circumstances)  interfere  by  declaration  of  right 
or  injunction  in  cases  where  the  Legislature  has  pointed  out 
a  mode  of  procedure  before  a  magistrate  (n).  Accordingly, 
it  seems  that  a  local  authority,  whose  bye-laws  may  be 
enforced  before  a  magistrate,  cannot  enforce  the  same  by  an 
injunction  (o). 

(c)  See  Etlit  T.  Grey,  6  Sim.  214,  N.  S.  p.  127 ;  Att.-Oen.  y.  Shtffitld 

223  ;  38  E.  R.  93.  Oa»  Co.,  3  D.  M.  &  G.  SaO ;  Emptror 

(/)  niadtUmev.  Otlimai,   Bant;  of  Austrian.  Day,3D.F.&J. 2^; 

1  H.  &  If.  503.  Mtifful  Stfam  Ship  Co.  v.  Macgrrgor, 

i</)  Smith  V.  Wfguelin,  SBq.  198;  13  Q.  B.  D.  476. 

ra-yrroM  V.  Dresf'iu,  a  Ch.  D.  605.  (m)  SauU  v.  Broimie,  10  Ch.  64 ; 

(A)   VavatiniT  y.  Kruiip,  9  Ch.  D.  Kerr  v.  Mayor,  Ac,,  of  /Verinu,  6 

3dl.  C.  D.  463. 

{•)   Oladftotif  T.  Maturus  Bey,  1  (ii)  The  Grand  Junction   Walf-r- 

H.  4  M.  495.  laorke  Co.  v.  Hampton,  (1898)  2  Ch. 

(t)  AtL-Oen.  r.  Sheffield  Qaa  Co.,  331 ;  Devmtport  Corporatim  y.  Totrr, 

5  D.  M.  t  G.  p.  320 ;  Emperor  of  (1902)  2  Ck   182.     Cf.    Steveiis  v. 

AiuiTia    y.   Day,    3    D.    F.   &   G.  Cboimi,  (1901)  1  Ch.  894. 

p.  253.  (o)  DeitmpoftCvtporaUony. Toner, 

(0  Xamulay  v.  Sthakell,  1  lUigh,  ante. 
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Interfertnce  in 
fkTour  of  tbe 
IswB  of  anotliei' 


In  the  vinding  up  of  a  company,  however,  the  Court  haB 
jurisdiction  onder  sect.  85  of  the  Companies  Act,  1862,  to 
restraia  by  injunction  quasi  criminal  proceedings  which  are 
being  taken  against  the  company  to  recover  penalties  {p}. 
So  also  where  a  petition  has  been  presented  for  winding  up  a 
company,  the  Court  has  jurisdiction  under  sect.  85  to  restrain 
proceedings  on  a  summons  for  enforcing  poor  rates  owing  by 
the  company  (5). 

Matters  of  a  political  nature  do  not  come  within  the  jurisdic- 
tion ol  the  Court.  The  Court  will  not  interfere  with  the  view 
of  preventing  revolution  in  a  foreign  country,  or  in  favour 
either  of  the  prerogative  of  a  foreign  sovereign  or  the  political 
rights  of  his  subjects  or  in  aid  of  the  revenue  laws  of  a  foreign 
country.  But  it  a  case  of  injury  to  the  property  of  a  foreign 
sovereign  or  his  government  or  his  subjects  be  made  out, 
the  Court  has  jurisdiction  to  interfere  at  the  suit  ot  a  foreign 
sovereign  (r) . 

Nor  will  the  Court  interfere  in  favour  of  any  laws  of  a  foreign 
country  which  are  in  conflict  with  our  own  laws  on  subjects  of 
religion  and  morality  («).  Where  the  Courts  of  one  country 
are  called  upon  to  enforce  a  contract  entered  into  in  another, 
it  is  not  enough  that  the  contract  should  be  valid  according 
to  the  laws  of  that  country  (f),  for  if  any  part  of  the  contract 
is  inconsistent  either  with  the  law  or  policy  of  the  former,  the 
contract  will  not  be  enforced  even  as  to  another  part  of  it 
which  would  not  be  open  to  objection,  and  may  be  the  only 
part  remaining  to  be  performed  (ii). 

In  granting  injunctions  the  Court  operates  in  pergoiiam. 
The  person  to  whom  its  orders  are  addressed  must  be  within 
the  reach  of  the  Court  or  amenable  to  its  jurisdiction.  But 
the  Court  will  not  suffer  anyone  within  its  reach  to  do 
what  is   contrary  to  its    notions   of   equity,   merely   because 


(j))  fle  Briton,  ifcc,  Life  AawicM- 
ti:n,  32  Ch.  D.  503. 

(g)  lU  Flint,  Jkc,  Co.,  56  L.  J. 
Ch.  232. 

(r)  EinpPTOT  of  Amtria  v.  ftry, 
3  D.  F.  &  J.  217  ;  Unittd  Stata  v. 
PrJolmu,  2  H.  &  M.  559 ;  2  Eq.  659. 


(«)  Emperor  nf  Austria  v.  Day, 
3  D.  P.  &  J.  p.  242. 

(t)  RauaiUou  v.  R.,  14  C.  D.  331, 

(u)  H,<pe  T.  //.,  8  D.  M.  &  a. 
731 ;  but  aee  Quarrier  v.  CuUton, 
1  Ph.  H". 
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the  act  to  be  done  may  be,  in  point  of  locality,  beyond  its      c^p-  't. 
iariBdietion(j:). 

Ab  a  coDseqiK 
the  Court  operates  in  peraonaiiii  the  Court  may  exercise  juris- 
diction independently  o(  the  locality  of  the  act  to  be  done, 
provided  the  person  against  whom  relief  is  sought  is  within 
the  reach  and  amenable  to  the  process  of  the  Court.  This 
jurisdiction  is  not  grounded  upon  any  pretension  to  the 
exercise  of  judicial  or  administrative  rights  abroad,  but  on 
the  circumstance  of  the  person  to  whom  the  order  is  addressed 
being  within  the  reach  of  the  Court  (jf).  But  an  English 
Court  will  not  pronounce  a  decree,  even  in  personam,  which 
can  have  no  speciEc  operation  without  the  intervention  of  a 
foreign  Court,  and  which  in  the  country  where  the  lands  to 
be  charged  by  it  lie,  would  probably  be  treated  as  a  brutam 
J'ulmen{z).  Nor,  it  seems,  will  the  Court  entertain  an  action 
which  directly  raises  the  question  of  the  title  to  land  situate 
abroad  (a).  Moreover,  where  a  matter  in  dispute  is  being 
litigated  in  a  foreign  Court  which  has  the  means  of  deciding 
upon  and  enforcing  the  rights  of  the  parties,  the  Court  here 
will  not,  in  general,  interfere  [b). 

UpoD  the  principle  that  the  Court  acts  in  peisonam  in 
granting  an  injunction,  it  appears  that  it  has  power,  upon  a 
propor  case  being  made  out,  to  restrain  a  man  from  applyuig 
to  Parliament  (<■).  But  the  jurisdiction  will  only  be  exercised 
under  very  exceptional  circumstances  (d).  The  Court  cannot, 
however,  restrain  a  man  from  applying  for  a  grant  to  a  foreign 
sovereign,  nor,  after  the  grant  is  made,  can  the  Court  prevent 

(ji)   The  Camm  Iron  Co.  v.  Mnc  &J.oS3;  anict.yietrheTv.Sodyers. 

laren.  5  H.  L.  C.  416,  436.  27  W.  B.  97,  and  Ilymait  v.  Helm, 

is)  Lord  rortarliui/hin  v.  Soidbg,  24  C.  D.  331. 

3  M.  &  K.  p.  108;  41  E.  E.  '2d:  (c)  Ware  y.  GmJid  Jwictioii  Sail- 
Carroii  Iron  Co.  v.  Madareit,  o  VMy  Co.,  2  R.  &  M.  483;  34  E,  E. 
H.  L.  C.  436.  136;    JImtkcote  v.  North   Stiifford- 

(i)  Norria  \.  Chambra,  3  D.  F.      a/.ire  Railway  Co.,  2  Mac.  &  G.  109 ; 

4  J,  p.  584.  Stockton  fttid  Harth/iool  Jtaibmiy  Co, 
(a)  CnmjHinkia  dt  Mocambiqtie  v.       v.  LeftU   and  Think  Railtmty  Co., 

BrUith  South  Africa  Co.,  (1892)  2      2  Ph.  666,  670. 
aB.  3d8;  (1893)  A.  C.  602.  (<i)  lb.;  Steele  y.  North  Metro- 

(6)  Norrit  v.   Chambrei,  3  D.  F.      polilaii  Raihimy  Co.,  2  Ch.  237. 
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10  JURISDICTION    BX   INJUNCTION. 

^'P-  **■  a  man  from  using  the  grant  made  by  the  same  sovereign 
aathority.  The  fact  that  the  grant  bo  made  may  be  incon- 
sigtent  with  a  grant  previously  made  by  the  same  sovereign 
aathority  does  not  give  a  man  any  equity  to  apply  to  the 
Court  (e). 
InjuDction  dog>  An  injunction  being  an  order  directed  to  a  person,  it  does 
th«  land.  not  run  with  the  land  {/). 

Injanctioni  to  Under  the  former  procedure,  the  Court  of  Chancery  had 
«tla«Bboii>b«d.  jui'iBdiction  to  rBstrain  by  injunction  an  action  at  taw  in  all 
cases  where  the  defendant  to  the  action  could  show  that  he 
had  a  good  equitable  defence.  But  this  jurisdictioD  has  been 
abolished  by  the  Judicature  Act,  1873  (<7).  It  is  there  declared 
that  no  cause  or  proceeding,  at  any  time  pending  in  the  High 
Court  of  Justice  or  before  the  Court  of  Appeal,  shall  be 
restrained  by  prohibition  or  injunction,  but  that  every  matter 
of  equity  on  which  an  injunction  against  the  prosecution  of 
any  such  cause  or  proceeding  might  have  been  obtained,  if  this 
Act  had  not  passed,  either  unconditionally  or  on  any  terms  or 
conditions,  may  be  relied  on  by  way  of  defence  thereto  (k). 

Although  the  Court  has  no  longer  jurisdiction  to  restrain  a 

pending  action,  an  injunction  may  be  granted  to  restrain  the 

institution  of  proceedings  in  the  High  Court  of  Justice  (i). 

PrerogBtiTe  The  prerogative  of  the  Crown  to  intervene  in  actions  affecting 

^a*^(!todVtt«     '^^  ''S^'  ^^^  revenue  of  the  Sovereign  has  not  been  affected 

jDdicatnre  Arte,  by  the  Judicature  Acts  (k)  ;  and  the  proper  tribunal  for  the 

determination  of  such  matters  is  the  Revenue  side  of  the 

King's  Bench  Division  of  the  High  Court  of  Justice  (J). 

JurUdiotion  of        A  Countv  Court  has  under  the  Judicature  Act,  1873,  s.  89, 

CouDtj  Court  .,....,,. 

by  injnniMion.     in  actions  withm  its  jurisdiction,  power  to  grant  an  injunction, 

(<•)  aladftoM  V.  Ottoman  Dank,  1  (i)  Beianl   v.    Wocd,   12   CI 

S.  &  U.  d05.  630;  and  see  Cfrch  RtilauTanl 

(/)  Att.-Oai.v.  S!rmiH<jham,-tr.,  G..  v.  lAivery.  18  Ch.  D.  fiflO  ;  and 

Drainage  BiMrd,  11  CD.  mo,  (m;  I„   re   A    Company,    (1894)   2   Ch. 

Att.-Om.  V.  Bnrk-ing,  20  C.  D.  395.  3J9, 

(j?)  36  &  37  Vict.   0.   66,   s.   24,  (fr)  Att.-(kH.-v.Co}ittable,iEs.dii. 

enb-a.  3;  eee  OarbiiU  v.  Fau":M.  1  D.  172. 

Ch.  D.  135.  (/)  Lord   StuiiUg   of  Alila-ley 

{/i)  See     III     T'    Arthtic.    Colvitr  Wild  imd  Son,  (1900)  1  Q.  B.  256 

Panting  Society,  14  C.  D.  502.  £C.  A.). 
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whether  interlocutory  or  perpetual  (m),  and  can  enforce  Ch»p-  H- 
obedience  by  committal  (n).  But  the  County  Court  hae  no 
power  to  restrain  the  infringement  of  a  patent  if  its  validity 
is  disputed  («),  and  it  has  been  doubted  whether  the  Coanty 
Court  can  grant  an  injunction  to  restrain  a  threatened  injury 
where  no  damage  has  been  sustained  ip).  Where  the  only 
question  before  the  Court  is  whether  an  injunction  shall  be 
granted  or  not,  an  appeal  lies  without  leave,  notwithstanding 
sect.  120  of  the  County  Courts  Act,  1888  {q). 

It  has  been  held  that  sect.  116,  sub-sect.  2  of  the  County 
Courts  Act,  1888,  which  deprives  a  plaintiff  of  coats  who  brings 
an  action  founded  on  tort  in  the  High  Court  and  recovers  less 
than  101.  damages,  does  not  apply  where  the  main  relief 
sought  is  an  injunction  (r). 

In  any  cause  or  matter  in  which  an  injunction  has  been  or  iDjiiuctioa 
might  have  been  granted,  the  plaintiff  may  before  or   after  ^^',J^^rini 
judgment  apply  for  an  injunction  to  restrain  the  defendant  or  '•*'"  bnacb  rf 
respondent  from  the  repetition  or  continuance  of  the  wrongful 
act  or  breach  of  contract  complained  of,  or  from  the  commis- 
sion of  any  injury  or  breach  of  contract  of  a  like  kind  relating 
to  the  same  property  or  right,  or  arising  out  of  the  same  con- 
tract, and  the  Court  or  a  judge  may  grant  the  injunction  either 
upon  or  without  terms  as  may  be  just  («). 

<m)  Richardi  y.  Cutltrne,  T  Q.  B.  (p)  J^ariin  v.  Ammeter,  tnpra. 

D-  823.  li)  jjrune  v.  Jamet,  (1888)  1  Q.  B. 

(n)  Martin  v.  Banniitn-,  4  Q.  B.  417. 
D-  *91.  (r)  Keaies  v.  Woodioar,!,  (1902)  1 

(o)  Jieg.  T.  ffali/ax  C.  C,  (1891)  K.  B.  432  (C.  A.). 
2  a  B.  263.  (,)  Ord.  L.  r.  lii. 
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CHAPTER    III. 

IMJCNCTIOHB   AGAINST   THE   VIOLATION   OP   COMUOH   LAW    TtlOHTB. 


SECTION    1. — THE    PROTECTION    OF   LEGAL   RIGHTB   TO    PSOPKRTY 
PENDING    LITIGATION. 

Tee  jurisdiction  of  the  High  Court  of  Jastice  by  injunction 
C^  III-      ig  not  con&ned  to  the  protection  of  equitable  rights,  but  extends 

: ■ —  to   the  protection  of  legal  rights   to  property  from  damage 

legal  righto  pending  litigation.  The  protection  of  legal  rights  to  property 
[HD  ing  itiga-  i^Qjj^  irreparable  or  at  least  from  serious  damage  pending  the 
trial  of  the  legal  right  was  part  of  the  original  and  proper 
office  of  the  Court  of  Chancery  (a).  In  exercising  the  jurisdic- 
tion the  Court  does  not  pretend  to  determine  legal  rights  to 
property,  but  merely  keeps  the  property  in  its  actual  condition 
until  the  legal  title  can  be  established  {h).  The  Court  inter- 
feres on  the  assumption  that  the  party  who  seeks  its  inter- 
ference has  the  legal  right  which  he  asserts,  but  needs  the  aid 
of  the  Court  for  the  protection  of  the  property  in  question 
until  the  legal  right  can  be  ascertained  (c).  The  office  of  the 
Court  to  interfere  being  founded  on  the  existence  of  the  legal 
right,  a  man  who  seeks  the  aid  of  the  Court  must  be  able  to 
show  a  fair  piima  facie  case  in  support  of  the  title  which  he 
asserts  {d).  He  is  not  required  to  make  out  a  clear  legal  title, 
but  he  must  satisfy  the  Court  that  he  has  a  fair  question  to 
raise  as  to  the  existence  of  the  legal  right  which  he  sets 

(o)  HilUm.  V.  Lord  GrunvUk,  Cr.  (c)  lb. 

&  Ph.  283,  292.  (i^  Saunden  v.  Smith,  3  M.  &  C. 

(b)  Harmaa  t.  Jonee,  Cr.  &  Ph.  714,  728;  45  E.  E.  367;  ffUUmv. 

299,  301.  Ltn-d  Granville,  Cr.  4  Ph,  283,  2y2. 
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up  («),  and  that  there  are  subBtantial  groundB  for  doubting  the     ^^  ^'i- 

existence  of  the  alleged  legal  right,  the  exercise  of  which  he  — — — 

seeks  to  prevent  (/}.  The  Court  must,  before  disturbing  any 
man's  legal  right,  or  stripping  him  of  an;  of  the  rights  with 
which  the  law  has  clothed  him,  be  satisfied  that  the  probability 
is  in  favoor  of  his  case  nltimately  failing  in  the  final  issue  of 
the  suit  (g).  The  mere  existence  of  a  doubt  as  to  the  plaintiff's 
right  to  the  property,  interference  with  which  he  seeks  to 
restrain,  does  not  of  itself  constitute  a  sufficient  ground  for 
refusing  an  injunction,  though  it  is  always  a  circumstance 
which  calls  for  the  attention  of  the  Court  {h).  Where  the 
question  of  right  bad  been  decided  in  the  plaintiff's  favour  in 
a  Court  of  law,  the  fact  that  an  appeal  was  pending  was  held 
to  be  no  ground  for  a  Court  of  equity  refusing  an  injunction, 
unless  the  Court  doubted  the  correctness  of  the  decision  at 
law  (i).  But  the  pendency  of  the  appeal  might  be  a  ground 
for  the  Court  postponing  the  operation  of  the  injunction  [k). 

If  the  legal  right  is  not  disputed,  a  man  who  seeks  the  aid  ^  oue  of  utui 
of  the  Court  must  be  able  to  show  that  the  act  complained  of  vioUtion  ut  the 
is  in  fact  a  violation  of  the  right,  or  is  at  least  an  act  which,  I^o'tt."'^'" 
if  carried  into  effect,  will  necessarily  result  in  a  violation  of 
the  right  (0-     The  mere  prospect  or  apprehension  of  injury  or 
the  mere  belief  that  the  act  complained  <rf  may  or  will  be 
done,  is  not  sufficient  (m) ;  but  if  an  intention  to  do  the  act 
complained  of  can  be  shown  to  exist,  or  if  a  man  insists  on 
his  right  to  do,  or  begins  to  do,  or  threatens  to  do,  or  gives 

(r)  Bhrtw$bury  and  Chttltr  Bail-  (T)  Earl  of  Jtipoii  v.  Iliibart,  3  M. 

'ray    Co.   T.  Shreteibitrt/  nitJ   Bir-  &K.  169,  176;  41  R.  B.  40  ;  ffaine* 

mingham  Sailwai/  Co.,  1  Sim.  N.  S.  v.  Taylor,  10  Bear.  4~1 ;  2  Ph.  209 ; 

410,  426.  PattUini   v.    Gil/ord,    18  Eq.   259 ; 

(/)  Sparrow  y.  Or/ord,  Worcri-  Ooodliart  v.  ffyell,  25  Cll.  D.  190 ; 

ler,   and     WolverhamiiUm    Railway  Fletcher  T.  litaliji,  28  C.  D.  688. 

Co.,  9  Ha.  436,  441.  (m)  Earlo/ Eipoav.  Hi>bart,3U. 

(ff)  AU.-Ueii.  V.  Mayor  o/WiffUH,  &K.  174:41  E.  E.  40;  Saints  y. 

5  D.  M.  &  G.  S2.  Taylor,  10  B«av.  75  ;  2  Ph.  209; 

(A)  tW/endw/y.  fi(offt,4  DeG.  S  Atl.-Oen.  v.   Onyoratjon   of  Man- 

S.  211.  theOer,    (1893)  2  Ch.  87,  01.  where 

(i)  AU.-Oen.    T.    Proprietori   of  the  prmciplee  on  which  the  Coiurt 

Bradford  Canal,  2  Eq.  71.  proceeds   in  granting   or   refusing 

(i)  2  Eq.  pp.  79,  84.  injimctionB  quia  timet  are  discussed. 
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THE    FBOTECTION    OF    LEGAL   RIGHTS    TO   PBOFEBTT. 

notice  of  his  intention  to  do  an  act  which  muBt,  in  the  opinion 
of  the  Court,  if  completed,  give  a  ground  of  action,  there  ie  a 
foundation  for  the  exercise  of  the  jarisdiction(n).  The  mere 
denial  by  a  man  of  his  intention  to  do  an  act  or  to  infringe  a 
right  will  not  prevent  the  Court  from  interfering  (o) ;  but  if  a 
man  who  claims  a  right  to  do  a  certain  act  asserts  positively 
that  before  proceeding  to  do  the  act,  he  will  give  notice  of  bis 
intention  to  do  it,  and  there  is  no  reason  to  doubt  the  truth  of 
his  assurance,  the  Court  will  not  interfere  (p). 

It  has  been  held  that  where  a  statute  provides  a  particular 
remedy  for  the  infringement  of  a  rigkt  of  property  thereby 
created,  the  jurisdiction  of  the  High  Court  to  protect  the  right 
by  injunction  is  not  excluded,  unless  the  statute  expressly  so 
provides  (</). 

A  man  who  seeks  the  aid  of  the  Court  by  way  of  inter- 
locutory injunction,  must,  as  a  rule  (r),  be  able  to  satisfy  the 
Court  that  its  interference  is  necessary  to  protect  him  from 
that  specieB  of  injury  which  the  Court  calls  irreparable,  before 
the  legal  right  can  be  established  upon  trial  (a).  By  the  term 
"irreparable  injury"  it  is  not  meant  that  there  must  be  no 
physical  possibility  of  repairing  the  injury ;  all  that  is  meant 
is,  that  the  injury  would  be  a  material  one,  and  not  adequately 
reparable  by  damages  (f)  ;  and  by  the  term  "  the  inadequacy 
of  the  remedy  by  damages"  is  meant  that  the  remedy  by 
damages  is  not  such  a  compensation  as  will  in  effect,  though 


(n)  AU-Qeiu-v.  Forte*.  2M.  &C. 
p.  132;  45  E.  E.  13;  Tipping  v. 
Edeeriley,  2  K.  &  J.  261,  270;  Bert 
V.  am,  7  Ch.  699,  711 ;  Cot>per  v. 
H'A.KinyAom,  13  Ct.  D.501 ;  PhiUipt 
V.  Thmaai,  62  L.  T.  793. 

(o)  Jackivn  v.  Cator,  d  Vee.  688; 
3  E.  E.  144 ;  FotU  v.  Levy,  2  Drew, 
272.  279;  Adair  y.  Young,  12 
Ch.  D.  19. 

(j))  LordCnwleyv.  Byat.&Ch.D. 
930. 

{>j)  SUofiu  T.  Ohoum,  (1901)  1 
Ch.  894.  Compare  with  thii  caee 
Dft-aitport  Corporation  v.  Tozer, 
(1902)  2  Ch.  182. 


(r)  As  to  cases  where  an  in- 
jiiDction  is  claimed  against  the 
breach  of  an  express  coveuaut,  see 
post.  Chap.  X.  a.  1. 

(g)  Att.-Gai.->i.SlKj!iddOa*Co.,^ 
D.  M.  &  G.  304  ;  Johnwn  v.  ShreuM- 
bttry  and  Birmingham  Sailway  Co., 
ib.  p.  931 ;  Dyke  t.  Taylor,  3  D.  F. 
&  3.  467. 

(t)  Pinchin  t,  Lonilmi  and  Black- 
ivall  Railway  Co.,  3  D.  M.  &  G. 
p.  660;  Eaat  Lancatkire  Riiihoay 
Co.  V.  HaUtnhy,  8  Ha.  p.  90; 
Att.-Ofn.  V.  ^hejield  Out  Co.,  3 
D.  M.  &  G.  304,  320;  Bloxam.  v. 
Mttropolitaa  Railway,  9  Ch.  p.  354. 
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not  in  specie,  place  the  parties  in  the  poaition  in  which  they     t^JJP-  "'■ 

formerly  stood  (w).     If  the  act  complained   of  threatens  to  

destroy  the  subject-matter  in  question,  the  case  may  come 
within  the  principle,  even  though  the  damages  may  be  capable 
of  being  accurately  measured  (x).  The  fact  that  the  amount 
of  damage  cannot  be  accurately  ascertained  may  constitute 
irreparable  damage  iy) ;  but  although  the  amount  of  damage 
may  be  difficult  to  ascertain,  a  man  who  has  ou  a  previous 
occasion  compromised  his  rights  against  other  parties  by 
accepting  a  sum  of  money,  may  preclude  himself  from  saying 
that  the  damage  is  irreparable,  and  cannot  be  compensated 
by  money  (z).  It  is,  however,  no  objection  to  the  exercise  of 
the  jurisdiction  by  injunction  that  a  man  may  have  a  legal 
remedy.  The  question  in  all  cases  is,  whether  the  remedy  by 
damages  is,  under  the  circumstances  of  the  case,  full  and 
complete  (a).  "A  person  by  committing  a  wrongful  act 
(whether  it  be  a  public  company  for  public  purposes  or  a 
private  individual)  is  not  entitled  to  ask  the  Court  to  sanction 
bis  doing  so  by  purchasing  his  neighbour's  rights,  by  assessing 
damages  in  that  behalf  "  {b). 

The  jurisdiction  of  the  Court  to  interfere  by  way  of  inter-  Caudnct  o(  tbe 
locatory  injunction  in  support  of  a  legal  title  being  purely  thaiir of  tha 
eqoiteble,  it  is  governed  upon  strict  equitable  principles.    The  ['"'"*  j^**  ^ 
Court,  where  its  summary  interference  is  invoked,  always  looks 
to  the  conduct  of  the  party  who  makes  the  application,  and 
will  refuse  to  interfere,  even  in  cases  where  it  acknowledges  a 
right,  unless  his  conduct  in  the  matter  has  been  fair  and 
honest,  and  free  from  any  taint  of  fraud  or  illegality  (c). 

(u)  HV^fv.  St4W.y<,28im.N.S.  (a)  See    Lumlfy    v.    Waguer,   1 

P- 1«5.  D.  M.  &  G.  604.  616 ;  and  St/au 

[x]  Hilton  T.  Lord  Oraiiville,  Cr.  v.     Mutual     TontiTK     Westminster 

*  Kl  283,  292.  Chambers  Atsocialion,   (1893)  I  Ch. 

is)  Cory  V.  Yarmouth  and  Nor-  p.    128;    Jurdeson   v.   Saltim,   <6c,, 

wich  Bailwat/  Co.,  3  Ha.  603.  Oat  Co.,  (1899)  2  Ch.  237,  238. 

(t)  iroodv.  SufaIiye,2Sini.N.S.  (6)  Pa-  Smith.  L.J-.in  SAei/er  v. 

168,  169;  Dowling  v.  Setftman,   2  Cityo/L<mdon  EUdricLigUingCo., 

J.  4  H.  p.  644 ;  (hmtrod  v.  Tod-  (1895)  1  Ch.  p.  322. 

mvrden,  &c,  Mill  Co.,  11  Q.  B.  D.  (e)  Btakimore  v.   Olamorganshirt 

162,    '&nkae»Aitutoorthv.Beniltg,  Railway  Co.,  I  M.  &  K.  p.  168  ;  36 

14  W.  E.  630,  632.  H.  R.  28«;  Great  Watera  Railway 
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Parties  who,  posaeBsiDg  full  knowledge  of  their  rights,  have 
-  lain  by,  and  by  their  conduct  have  encouraged  others  to 
expend  moneys  or  alter  their  condition  in  contravention  of 
the  rights  for  which  they  contend,  cannot  call  upon  the  Court 
for  its  summary  interference  (d).  Acquiescence  bj  one  of 
several  co-plaintiffs  in  the  act  complained  of  precludes  the 
interference  of  the  Court  by  injunction;  and  the  rule  is  the 
same  although  some  of  the  plaintiffs  are  infants  (f).  The 
principle  applies  with  peculiar  force  where  the  property  on 
which  the  moneys  are  expended  is  mineral  property  (/),  or 
property  of  a  speculative  character  (r/) ,  or  if  the  act  complained 
of  is  caused  by  a  public  company  in  the  execution  and  con- 
struction of  their  works.  As  the  injury  to  a  company  in  being 
stayed  (if  it  shall  ultimately  turn  out  that  they  are  acting 
lawfully)  is  great  in  proportion  to  the  magnitude  of  their 
operations,  the  Court  will  in  general  hold  even  slight  acquies- 
cence on  the  part  of  the  complainant  a  bar  to  relief  (/()-  The 
extent  of  the  expenditure  ia  to  a  certain  degree  the  measure  of 
the  acquiescence  (t)> 

In  order  to  justify  the  application  of  the  principle,  it  must 
clearly  appear  that  the  party  against  whom  acquiescence  is 
alleged  was  aware  of  bis  rights,  and  by  bis  conduct  encouraged 
tbe  other  party  to  alter  bis  condition,  and  that  the  tatter  acted 
upon  the  faith  of  the  encouragement  so  held  out  (k).  There 
ia  no  acquiescence  if  an  act  has  been  permitted,  or  expenditure 


Co.v.Or/ord.WwcfttfT.andWolvFr-  Light     Ci'..    Webst.    P.     C.    120; 

liampUm  Bailwat/  Co.,  3  D.  M.  ft  G.  Nrilmn  y.   Tlurmpson,  ib.  275, 
p.  359 ;   Willuiiiu  v.  Sobertt,  8  Ha.  (A)  Qreeiiliaigh  v.  Manchriter  and 

326,  327.  Birmingham  Baihuay  Co.,  3  M.  & 

{d)  arait  Wnteru  Bai!w„y  Co.  v.  C.  784 ;  46  E.  H.  393. 
Or/tird,  Worce«Ur,und  H'o/cerAanip-  (t)  Omtf  Wegferii  Railivay  Co.  v- 

(mi   Bailwaij   Co..  3   D.  M.   &   G.  Orford,     Wornntfr,    &c.,    Baihnty 

p.  359;  BotJidak  Canal  Co.  \.  King,  Co.,  3  D.  M.  &  G.  341,381. 
2  Sim.  N.  S.  78;    16  Beav.   630;  (*)  Marktr    v.    Marker,    9    Ha. 

Daria  t.  Hear,  7  Eq.  427.  p.    16  ;    GreeiJialgh  v.    Manchester 

(e)  Marker  v.MaTlirT,9B.a.  1,16.  and   Birmingham   Saihvay    Co.,  3 

(/)   Ckgg\.Edmm,daon,%l}.M..  M.  &C.791  ;  43R.  K.393;  ;{nni»d^n 

&   G.   787;   Erueat   v.    Vivian,    33  T.i)y»(.ii,  L.  R.  1  H.L.  129;  fl«Mfrt 

L.  J.  Ch.  513.  V.  Watti,  25  Ch.  D.  p.  676;  Prodor 

{g)  Sea    CrvMlei/   v.   Derby  Out  t.  Beiimt,  36  Ch.  D.  740. 
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has  been  allowed  to  be  made  nnder  an  erroneous  opinion  and      '^''■P-  ^'1- 
...                          ,                                                                           Sect.  1 . 
view,  and  m  ignorance  of  the  consBquenceB  (()■  ~ — ■ 

The  acquiescence  of  an  agent,  wben  acting  within  the  scope 
of  hia  aathority,  is  binding  on  the  principal ;  but  in  order  that 
it  should  be  binding  the  agent  mast  be  acting  within  the  scope 
of  his  authority  (m) .  A  corporation  or  company  may  be 
bound  by  acquiescence  as  well  as  an  individual  (ii). 

The  conduct  and  dealings  of  a  man  with  others  than  the 
party  with  whom  the  contest  exists  may  constitute  a  case  of 
acquiescence,  so  as  to  preclude  him  from  coming  to  the  Court 
for  relief  against  a  state  of  things  to  which  his  own  conduct 
baa  ted  (o).  Where,  accordingly,  the  owners  of  a  canal  had 
permitted  several  persons  to  supply  their  mills  with  water  for 
several  purposes,  the  Court  would  not  restrain  a  man  who  had 
been  allowed  to  lay  down  pipes  to  the  canal  from  using  the 
water  in  the  same  way  as  his  neighbours  {oo). 

The  mere  objection  to,  or  a  mere  protest  on  the  part  of  the  AeqnieeceDeo. 
plaintiff  against,  the  act  of  the  defendant,  or  a  mere  threat  to 
take  legal  proceedings,  is  not  in  general  sufficient  to  exclude 
the  consequences  of  laches  or  acquiescence  (p).  Nor  will  the 
continual  assertion  of  a  claim,  unaccompanied  by  any  act  to 
give  effect  to  it,  keep  alive  a  right  which  would  be  otherwise 
precluded  (q).  But  if  moneys  are  expended  after  full  and 
distinct  notice  that  the  work  is  objected  to,  and  that  steps 
will  be  taken  to  prevent  it(r),  or  with  full  knowledge  of  the 
true  condition  of  the  title  (g) ;  or  if  the  acquiescence  is  satis- 

(I)  Bankarty.  Bbugkton,21Bes,v.  (p)  Birmmgham    Canal    (Jo.    v. 

425,  431.  Lloyd.  18  Ves.  513  ;    11  B,  E.  245 ; 

(m)  See  Att.'Oen.   v.    Br{gg».    1  Wieks  v.  Hunt,  John.  372. 

Jut.  N.   8.   1084 ;  Mile$  v.   Tobin,  (q)  Clcgg  t.  Edmimdtaa,  6  D.  M. 

16  W.  E.  465.  &  G.  808  ;  LehTnann  v.  Macarihur, 

(ri)  Laird  t.  Birketthead  Bailuxiy  3  Ch,  496. 

Co.,  John.    500;     SiU    y.    South  {r)  Atl.-Oen.y.Sh'-JUldGa«Co.,3 

Staffardakire  Railway  Co.,  11  Jnr.  D.  U.  £  Q.  304,328;  Jloehdale  Canal 

N.  8.  192.  Co.  V.  King,  16  Beav.  p.  643 ;  Lord 

(o)  Buiid-M    T.     Murray,     Jao,  Manners  v.  Jnhnion,  1  Ch.  D.  679. 

p.  316;  23  B.  S.  T5;  Saunderi  v.  (i)  B^jiif  v,   Youny,  2  D.  &  J. 

Smith,   3   M.    4   0.  711,   730;   45  136,   142;   Ba«udfn   v.   Dyion,   L. 

B,  B.  367.  E.  1  H.  L.  129  ;  Proctor  v.  Bennit, 

(oo)  BoeJidalt  CaiuU  Co,  t.  King,  36  C.  D.  p.  760. 
2  Sim.  N.  8.  87. 

K.I.  2 
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factorily  accounted  for  and  explained  (t),  ae  for  inBtance,  that 
it  has  taken  place  upon  the  faith  of  a  representation  that  no 
grievance  would  result  from  or  be  produced  by  the  act  (u),  or 
upon  the  faith  that  negotiations  were  going  on  between  the 
parties  with  a  view  to  the  settlement  of  the  dispute  on  points 
in  contest  between  them  {x) ;  or  if  the  party  against  whom 
acquiescence  is  alleged  was  justified  in  assuming  that  his 
rights  would  not  be  affected  (j/) ;  or  if  the  delay  is  while  the 
acts  done  are  preliminary  to  the  acts  against  which  he  claims 
relief,  and  not  such  acts  themselves  (z) ;  the  consequences  of 
acquiescence  are  excluded.  Nor  will  a  man  be  precluded  from 
relief  on  the  ground  of  acquiescence  in  what  he  was  led  to 
consider  a  mere  temporary  violation  of  his  right  (a) .  Nor 
does  the  acquiescence  in  a  state  of  things  which  produces 
little  injury  warrant  the  subsequent  extension  of  them  to  an 
extent  productive  of  serious  damage  (6). 

A  less  strong  degree  of  acquiescence  is  sufficient  to  disentitle 
a  party  to  an  interlocutory  injunction  than  is  required  to  debar 
him  from  relief  at  the  hearing  of  the  cause.  In  dismissing  a 
bill  upon  interlocutory  application,  the  Court  does  not  conclude 
.  a  right,  but  merely  refuses,  in  the  exercise  of  its  discretion,  to 
interfere  summarily  in  favour  of  a  party  who  has  not  shown 
due  diligence  in  making  the  application  (c).  "  A  short  acquies- 
cence," said  Lord  Langdale,  in  Gordon  v.  Ckeltenliam  Railway 
Company  {d),  "  may  properly  induce  the  Court  not  to  interfere 


(i)  Ooldevtid  v.   Timbridgf  IVdIi  (a)  Gordon  v.  ChettmhumltaiitiHiy 

Commiatiimtre.  I  Ch.iSi9;  Atl.-Oen.  Co.,  5  Beav.  229,  238;  Alt.-Gai.  y. 

V.  Ci>r{>oratim\  of  Halifax,  \-^. v..  Luton  BoUTd  of  Ilralth,  2  Jm.N.  3. 

1088;  Cola  v.  Simmt,  5  D.  M.  &  182;  Atl.-Gfti.-r.  Borough  of  Bir- 

G.  1.  wiigham,  4  E.  &  J.  516. 

(«)  Dana  v.  Marihail,  10  C.  B.  (b)  Baukart-v.  Houghton,  T.-'BoVkV. 

N.  8.  711.  426 ;  WtOrm  v.  M'Bmnott,  2  Ct. 

[x)  Iniioixnt  V.  Midland  liuilviai/  72;    Att.-Oen.    v.    Corporation    of 

Co.,  1  Ba.  Cft.  242,  256.  Halifax,  17  W.  E.  1088;  aud  see 

iff)  AtlMiea.v.  LerdtCorp<mitiini,  Knight  v.  Siiiimoiids,  (1896)  1  Ch. 

5  Ch.  591 ;  Smith  v.  Smith,  20  £q.  653 ;  (1890)  2  Ch.  294. 

p.  503.  {<■)  Johmon  v.  il  j«i((,  2  D.  J.  4  S. 

(j)  Nortlwim  Bridge  and  Roads  Co.  18,  25  ;  Cliild  v.  Douglas,  5  D.  M. 

T.  LmdoH  and  South  Waltru  Bail-  A  G.  739,  741. 

icwy  Co..  1  Ea.  Ca.  653.  (rf)  3  Beav.  233. 
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ex  parte.    A  longer  acquiBBcence  may,  ander  the  circamBtaneee,     Ch«i 

throw  serious  doubt  upon  the  right  of  the  plaintiff,  and  induce 

the  Court  not  to  interfere  by  interlocutory  order  even  when 
applied  for  on  notice.  But  when  acquieecence  is  used  as  an 
argumeat  in  support  of  a  demurrer,  there  must,  to  make  it 
effective,  be  such  an  acquiescence  as  wholly  to  disentitle  the 
plaintiff  to  any  relief.  It  must  be  assumed  that  the  plaintiff 
had  originally  a  right,  but  that  he  has  altogether  deprived 
himHelf  of  it  by  acquiescence. " 

A  man  may  by  bis  acquiescence  preclude  himself  not  only 
from  coming  to  the  Court  for  an  injunction,  but  from  obtaining 
damages  (e). 

Delay,  though  it  may  not  amount  to  proof  of  acquiescence,  ^^■ 
may  be  sufficient  to  disentitle  a  man  to  the  summary  inter- 
ference of  the  Court  by  interlocutory  injunction  (/).  But 
delay  in  taking  proceedings  is  not  so  material  whilst  matters 
remain  in  gtata  quo  {</).  Moreover,  it  seems  that  mere  delay 
is  not  material  where  an  injmictioQ  ia  sought  in  aid  of  a  legal 
right,  and  that  accordingly  mere  lapse  of  time  will  not  be  a  bar 
to  the  granting  of  an  injunction  at  the  trial,  unless  it  would  be 
a  bar  to  the  legal  right  (h).  "  Mere  acquiescence,"  said  Lord 
Granworth,  in  Rochdale  Canal  Co.  v,  Kxjig  (i),  "  (if  by  acquies- 
cence is  to  be  understood  only  the  abstaining  from  legal 
proceedings)  is  unimportant.  Where  one  party  invades  the 
right  of  another,  that  other  does  not  in  general  deprive  him- 
self of  the  right  of  seeking  redress  merely  because  he  remains 
passive,  unless  indeed  he  continues  inactive  so  long  as  to 
bring  the  case  within  the  Statute  of  Limitations  "  {k). 

(r)  Ktity  T.  Dvdd,  52  L.  J.  Ch.  H.  L.  p.  388.     See,  as  to  wtwte, 

34;   Sayers  v.  CoVytr.  28  0.  D.  103  pott,  p.  36. 
(C.  A.).  (A)  FvlJuKvl  V.  Falhoood,  9  Ch. 

{/)  Att.-am.r.ShfjgUIdOaiCo.,  D.    176;    Rowland   v.   MitchrU,   75 

8   D.   U.    4   G.    304,   324;     Ormt  h.T.  65;  aot  Hiyy  v.  Soott.  l&Eq. 

Wftteni    Railway    Co.    v.    Or/orrf,  444. 
irorcfttar,    ,tc.,    Bailviay    Co.,    ib.  (0  2  Sim.  N.  S.  89. 

341  ;    ITare  v.   Btyeiit'i  t'aml  Co.,  (A)  Lmidoti,  Chatham  and  Dacer 

3    D.   A    J.    212,   230;    Oaunt   v.  Aii/iroi/ t'u.  v.  BriH,  47  L.  T.  416; 

Fyntiey,  8  Ch.  8.  Dukeo/Ni/rlhumberlandv.Buuiinnn, 

(g)  Oalt  V.  Abbott,  8  Jur.  N.  S.  ML.  T.  773. 
987,  089;    Archbold   v.   Scully.  9 
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C^p.  III.  The  Court,  upon  the  application  for  an  interlocutor!/  injunc- 

tion  in  sapport  of  a  legal  right,  will  deal  with  the  injunction 

Coart  ID  dc^Dg  upon  the  evidence  before  it,  and  will  confine  itself  strictly  to 
c&^n''"  '^^^'  ^^^  immediate  ohject  sought,  and  as  far  as  possible  abstain 
from  prejudging  the  question  in  the  cause  (l).  If  a  fair  primd 
facie  case  be  made  out,  and  the  case  is  free  from  objections  of 
an  equitable  consideration,  several  courses  are  open  to  the 
Court.  Which  of  them  will  be  adopted  is  always  a  matter  for 
the  discretion  of  the  Court,  but,  in  the  absence  of  special  cir- 
cumstances, the  leading  principle  which  is  the  rule  of  the 
Court  and  limits  its  discretion  is,  that  only  such  a  restraint 
shall  be  imposed  as  may  stop  the  mischief  complained  of,  and 
keep  the  property  in  its  actual  condition  until  the  hearing  (»t)> 
If  the  case,  as  made  out,  is  plain  and  free  from  doubt,  the 
Court  would,  even  before  the  Judicature  Acts,,  in  the  exercise 
of  its  discretion,  determine  the  question,  and  grant  an  injunc- 
tion without  putting  the  parties  to  the  expense  and  delay  of 
requiring  the  plaintiff  to  establish  his  title  at  law  (n) ;  but  the 
case  had  to  be  very  clear  for  the  Court  to  adopt  this  cour8e(o). 
If  the  defendant  disputed  the  legal  title  of  the  plaintiff  or  denied 
the  fact  of  its  violation,  the  Court  would  seldom,  however  clear 
the  case  might  in  its  opinion  be,  grant  an  injunction  without 
putting  the  plaintiff  to  establish  his  legal  right  {p). 

In  doubtful  cases  where  the  question  as  to  the  legal  right 
is  one  on  which  the  Court  is  not  prepared  to  pass  an  opinion, 
or  the  legal  right  being  admitted  the  fact  of  its  violation 
is  denied,  the  course  of  the  Court  is  either  to  gi-ant  the 
injunction  pending  the  trial  of  the  legal  right,  or  to  order 
the  motion  to  stand  over  until  the  legal  right  has  been 
tried  (9).    In  determining  which  of   these  two  alternatives 

{[)  Skiiiiirri  Co.  v.  In'ih  SoctWy,  (o)  Motlry  v.  Dvwiimaii,  3  M.  &  C. 

lM.£C.162,164iset>43B.K.lTt}.  p.    17;   iS   B.    B.    195;    Eadm  v. 

(ni)  Blahemnre  v.  Glamorgauitiirt  Frith,  1  H.  &  M.  573. 

Jdiilivaii  Co.,   1  M.  ft  K.   154;    36  {p)  Baa.ny.Joim,4}£.&C.i36: 

E.  H.  289.  48  E.  E.  143 ;  NoHiai  v.  NkhiiiU.  4 

{„)  Bacon  v.   Jmiet,  4   M.   ft  C.  K.  &  J.  473,  478;  Mayor  of  Cardiff 

p.  438;  48E.E.  143;  i*<i«»  v.  Lfvy,  v.  Cardiff  WatervmrktCo.,Al>.&.3. 

2  Drew.  272;   Oravely  T.Barnard,  596;  J/urmonv.  JbnM.Cr.iPh.SOl. 

18  Eq.  523.  {'/)  Bramtorll  v.  Salcomb,  3  U.  & 
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it  shall  adopt,  the  Court  is  governed  bj  the  consideratioQ  as     ^I'^'j^' 

to  the  comparative  imBchief  or  inconvenience  to  the  parties 

\Thich  may  arise  from  granting  or  withholding  the  injane- 
tion  (r),  and  will  take  care  so  to  frame  its  order  as  not  to 
deprive  either  party  of  the  benefit  he  is  entitled  to,  if  in  the 
event  it  turns  out  that  the  party  in  whose  favour  the  order 
is  made  shall  be  in  the  wrong  (s).  In  doubtful  cases,  if  it 
appears,  upon  the  balance  of  convenience  and  inconvenience, 
that  greater  damage  would  arise  to  the  defendant  by  granting 
the  injunction  in  the  event  of  its  turning  out  afterwards  to 
have  been  wrongly  granted,  than  to  the  plaintiff  from  with- 
holding it  in  the  event  of  the  legal  right  proving  to  be  in  his 
favour,  the  injunction  will  not  be  granted,  but  the  motion  will 
be  ordered  to  stand  over  until  the  hearing.  If,  on  the  other 
hand,  it  appear  that  greater  damage  would  arise  to  the  plaintiff 
by  withholding  the  injunction,  in  the  event  of  the  legal  right 
proving  to  be  in  his  favour,  than  to  the  defendant  by  granting 
theinjanction,  in  the  event  of  the  injunction  proving  afterwards 
to  have  been  wrongly  granted,  the  injunction  will  issue  (t). 
The  burden  lies  upon  the  plaintiff,  as  the  person  applying  for 
the  injunction,  of  showing  that  hia  inconvenience  exceeds  that 
of  the  defendant.  He  must  make  out  a  case  of  a  comparative 
inconvenience  entitling  him  to  the  interference  of  the  Court  (u) . 
In  balancing  the  comparative  convenience  or  inconvenience 
from  granting  or  withholding  an  injunction,  the  Court  will 
take  into  consideration  what  means  it  has  of  putting  the  party 
who  may  be  ultimately  successful  in  the  position  he  would 
have  stood  if  his  legal  rights  had  not  been  interfered  with  (x). 

C.  737,  739;  45  R.  E.  378;  Earl  of  (t)  (.h-esuhalgh  v.  ManehesUr  and 

S!p<M  V.  Hobart.  3M.  4K.  177;  41  Birmingham  Itailway  Co.,  Sit.  &C. 

E.   E.    40;    Im].fTial    Gat    Co.    v.  773,799;  45  E.  E.  393;  Hilton  v. 

Br«adbenl,  1  H.  L.  C.  p.  812.  Lord  Oram'ilk,  Cr.  &  Ph.  p.  297 ; 

(r)  Baam  v.  Jotiw,  4  M.  ft  C.  433,  Plimpton  v.  Spiller,  4  Ch.  D.  288 ; 

436 ;  48  E.  B.  143 ;  //.((oh  v.  Lord  Elwn   v.    Fayn'.,    12    Ch.   D.   488 

OranrnV/t,    Cr.    ft   Ph.    283,    297;  (C.    A.);    Mitchell    v.    Hmry,    15 

Munro  v.    Wivenlioe,  Ac.,  Railway  Ch.  D.  p.  191 ;  Newton  v.  Prnder, 

Co.,  4  D.  J.  &  S.  p.  733 ;  Elmhint  27  C.  D.  43  (0.  A.)- 

r.  Spenen-,  2  Mac  A  Q.  p.  50.  («)   Vtiitd  y.  Pouglai,  5  D.  M.  ft 

(*)  East LaHcathiTt Sailivay Co.t.  O.  741,  742. 

HatterUey.  8  Ho.  93,  94.  (x)  Sanxttr  v.  FoOer,  Cr.  ft  Ph. 
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(a«p,  in.      The  Court  nifty  often  by  impoBing  terms  on  the  one  party,  as 

— — ■  the  condition  of  either  irranting  or  withholding  the  inianction, 

Terms  imponed  ,  ,  ,  ,  .,  .,. 

CD  deTendAnt  ro  SBcare  the  other  party  from  damage  m  the  event  of  his  proving 

l^ot^S"ti'«"'*''°***''y  *°  ^^"^  *^*  '^!*'  "^'Slit"  I*  the  Court  feels  that  it 
injunction.  can  by  imposing  terms  on  the  defendant  secure  the  plaintiff, 
in  the  event  of  the  legal  right  being  determined  in  his  favour, 
against  damage  from  what  may  be  done  by  the  defendant  in  the 
meantime,  and  the  defendant  ia  willing  to  accede  to  the  terms 
required  by  the  Court,  an  injunction  will  not  issue  (v).  The 
terms  imposed  on  the  defendant  as  the  condition  of  with- 
holding the  injunction  vary  with  the  circumstances  and  the 
exigencies  of  the  case.  The  defendant  may  be  required  to  do 
such  acta,  or  execute  such  works,  or  to  remove  any  works,  or 
otherwise  deal  with  the  same  as  the  Court  shall  direct  (x),  or 
to  enter  into  an  undertaking  to  refrain  from  doing  in  the  mean- 
time the  acts  complained  of  by  the  bill  (a),  or  to  abide  by  any 
order  the  Court  may  make  as  to  damages  or  otherwise,  in  the 
event  of  the  legal  right  being  determined  in  favour  of  the 
plainti£f  (b).  If  the  permission  to  do  the  act  complained  of 
involves  the  making  of  profits,  the  defendant  will  be  required 
to  keep  an  account  of  all  profits  made  pending  the  trial  of  the 
right  (l)';  and  may  also  be  required  to  pay  such  a  sum  by 
way  of  damages  (in  the  event  of  the  plaintiff's  right  being 
established)  as  the  Court  may  direct  (tf). 

302;  Rigbyv.  Ureal  Wetifrii  Ruiliiiiy  tiviy  a<.,2DeG.&S.5d ;  5Ra.Ca.401. 

Co.,  2  Ph.  44;  Ktitt  Lanniihire  Rail-  (-i)  Chirkf  v.   Clurk-f,   13  W.  E. 

il<ay  Co.  V.  IlatUrilty,  S  Hs.  p.  94.  133. 

(t/)  Riijhy  V.  Grrut  WratfTn  Bail-  (h)  J,„m  v.  Orrat  Wentrra  Rail- 

iiKttj  Co.,  2  Ph.  44,  50;   Crom/irrd  trui/  CV,  1  Ea.  Ca.  685;  McNeill  v. 

andHi'jh  Prak  Railimy  Co.  v.  Storf--  Jfilliami,  II  Jur.  344 ;  Fordv.Oye, 

,  pnrt,  Ar.,  Railway  Co..  I  D.  A  J.  6W.  H.  235. 

326 ;   Low  v.  /»««,  AD.  3.   &  3.  (r)  BmmwtU  v.  Hiihumb,  3  M.  & 

288,293;  AV.omv.  Pnyii*,  12Ch.D.  C.   737;   4o  R.  R.  378;    Ri'jhy   v. 

470;  MiUhell  v.  Hrury,  15  Cb.  D.  Grnxt   irateni  RaH.ra,,  Co.,  2  Ph. 

191;     Wall  V.   f.<m-lan  AuOt   Cor-  44;    Cory  v.    yarmoiith  and   Nor- 

jwrnfiViH,  (1898)  2  Ch.  469;  .SmiiA  wirh    Railway    Co.,    3    Hs.    60S; 

\.  Baxter,  (1900)  2  Ch.  138.  148.  Ehvti   v.   Payne,   12  Ch.    D.   470; 

(i)  AH.-Otn.  Y.   Mauehetter  and  MiMitll    v.    Hairy,     15     Ch.     D. 

Ltedt  Railimy  Co.,  1  Ra.  Ca.  436;  191. 

]l'aterlo!B    v.    Riicon,    2    Eq.   614  ;  (J)  Biyby  v.  Ortat  IT'esftrii  jBnt7- 

Sarhr  v.  North  HU-ffonUliire  Bail-  way  Co.,  2  Ph.  44,  60. 
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"Where  an  injunction  is  withheld  upon  the  condition  of  the     Chap,  ill, 

defendant  entering  into  an  undertaking  as  to  terms,  the  Court 

may  make  it  a  part  of  the  order  that  if  default  is  made  in 
Gomplyiag  with  the  order  the  injunction  shall  isBoe  (<-). 

Ab  on  the  one  hand  the  Court  may  in  doubtful  cases,  as  a  Terias  impowd 
condition  of  withholding  an  injunetion,  require  the  defendant  condition  of 
to  enter  into  terms,  so  on  the  other  hand  it  will,  as  a  condition  f.^J^'^  "" '"" 
of  granting  an  injunction,  require  the  plaintiff  to  enter  into  an 
undertaking  as  to  damages  in  the  event  of  the  right  at  law 
being  determined  in  favour  of  the  defendant,  and  the  injunction 
proving  to  have  been  wrongly  granted  (/).     The  undertaking 
was  formerly  required  only  in  cases  where  the  application  was 
fx  parte,  but  the  present  ease  is  to  require  the  undertaking 
as  well  where   the  motion  is  on  notice  as  where   it    is  ex 
parte  {g).     Where  the  question  at  issue  has  reference  to  the 
payment  of  money  (e.g.,  where  a  mortgagor  seeks  to  restrain 
his  mortgagee  from  selling  (h),  or  where  a  tenant  seeks  to 
restrain  a  distress  (0 ) ,  the  Court  may,  as  a  condition  of  granting 
an  injunction,  require  the  money  to  be  paid  into  Court. 

The  Court  may,  on  granting  an  injunction,  put  the  plaintiff 
on  an  undertaking  to  prosecute  the  action  with  due  dili- 
gence (A'^  The  Court  may  also,  upon  granting  or  refusing 
an  injunction,  impose  terms  as  to  admissions  being  made  at 
the  trial  (J).     In  granting  an  interlocutory  injunction  at  the  Underuking  u 


(()  PriqirifUrrtofNmrthamB'niUjt  dearly  guilty  ai  fraud,  the  V.-C. 

and  BoaiU  y.  London  an<i  Hoiith-  granted    an    mjnnotion     without 

amjdoH  Sailioay  Co.,  1  Ba.  Ca.663i  requiring  the  plaintiff  to  give  an 

Speneer  ».  London  and  Birmingham  undertaking  as  to  damages. 

Railway  Co.,  ib.  169;  Att.-Om.y.  (h)   Whitiwrthi/.  RioiUt.  20  L.  J. 

EattfTit  Countiet  Bailway  Co.,  3  Ba.  Ch.  105. 

Ca.  337.  (0  Shaw  v.  Lord  Jertaj,  4  C.  P. 

if)  C'liaiypeiIv.Dumil4on,»D.U.  D.  369. 

*  Q.  1.  {*)  Neivxm  v.  Pendtr,  27  Ch.  D. 

(3)  Smith  V.  Day,  21  C,  D.  p.  424;  43,  63. 

Chapptll  V.  Davidttm,  8  D.  M.4G.  ■      (Z)  Hilton  v.  Lord  Orani-iUe,  Cr, 

1 ;  TiKk  T.  Silver,  John.  218.    See,  &  Ph.  283 ;  Sweet  v.  Caior,  11  Sim. 

however,   the    case   ot    Ingram  v.  o72 ;  Didtent  v.   Lee,   8  Jiu.   186 ; 

.%/,  cited  in  the  note  tn  Tuek  \.  IMoi  v.  Itogue,  10  Jur.  420. 

Silter,  -where,  the  defendaat  being 
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"^aSlT"      Crown,  the  Court  will  not,  aa  a  rule,  require  an  ondertaking 

as  to  damages  to  be  given  («i)- 

intenm  rertrain-  Instead  of  issuing  the  injunction  in  the  first  instance,  the 
prohibition  of  the  Court  is  often  issued  and  conveyed  in  ihe 
shape  merely  of  an  interim  restraining  order,  by  which  the 
defendant  is  restrained  until  after  a  particular  day  named, 
liberty  being  given  to  the  plaintiff  to  serve  notice  of  motion 
tor  an  injunction  for  the  day  before  such  day  (»)■ 

Dlnnwafa  of  If  the  plaintiff  has  not,  in  the  opinion  of  the  Court,  laid  a 

Omti^furia    sufficient  foundation  for  his  action,  it  will  be  dismissed.     The 

a  favoorabie        Court  will  not  order  the  motion  to  stand  over  or  retain  an 

apinioa  ax  vt  the 

mariu.  action,  unless  it  has  a  favourable  opinion  on  the  merits  of  the 

Ga8e(<>).  Nor  will  the  Court,  unless  the  circumstances  of  the 
case  are  such  as  to  lead  it  to  form  an  opinion  as  to  the  legality 
of  the  act  complained  of,  or  to  put  the  case  into  a  course  of 
immediate  investigation,  allow  the  motion  to  stand  over  till 
the  purpose  has  been  so  far  executed  as  that  its  character  may 
be  judged  of,  but  will  refuse  the  motion  (p).  An  injunction 
will  not  be  granted  on  the  principle  that  it  will  do  no 
harm  to  the  defendant,  if  he  has  not  done  the  act  complained 
of  (q). 
InjoDEtjon  The  mere  fact  that  an  appeal  may  be  pending  is  not  a  ground 

pon  in«  »p  ■  i^j.  fQ^ygujg  njj  injunction  to  restrain  the  violation  of  a  legal 
right  (r).  Mere  inconvenience  and  annoyance  is  not  enough  to 
induce  the  Court  to  take  away  from  the  successful  party  the 
benefit  of  his  decree  («) .  The  Court  may,  however,  suspend  the 
operation  of  the  injunction  for  a  given  time  if  there  is  danger 
of  irreparable  mischief  being  done  in  the  meantime,  or  if 
there  are  grounds  for  doubting  the  correctness  of  the  deci- 
sion (t) ;  and  the  Court  may,  on  a  proper  case  being  made 

(m)  Att.-Om.    V.    Albany    Rutel  {q)  Coffin  v.   Coffin.  Jbo.   p.  72; 

Co.,  (1896)  2  Ch.  606  (C.  A.) ;  and  23  E.  E.  1. 

eee  further,  aa  to  UDdertakings  for  (r)  Att.-Oen.  v.  Srad/ord  Oanal 

damages,  post.  Chap.  XXIV.,  8.  1.  Co.,  2  Eq.  71 ;  Penn  v.  Bihby,  3  Eq. 

(«)  Qm  pott.  Chap.  XXIV.,  8.  1.  308. 

[o)  Wickt  V.  Htiid,  John.   372,  {«*  Wal/ord  v.  IT.,  8  Ch.  814. 

381 ;   Ware  t.  Begtnfe  Canal  Co.,  3  (()  Att.-Gni.  v.  Bradford  Canal 

D.  &  J.  p.  231.  Co..  2  Eq.  71  :    WaJford  v.   W.,  3 

(p)  Haiwt  V.  TayhT,  2  Ph.  209.  Ch.  812,  814. 
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oat,  restrain  by  injanction  all  dealings  witb  a  fund  pending  an 
appeal  to  tbe  House  of  Lorda,  although  the  Court  has  decided 
against  the  title  of  the  plaintiff  and  dismissed  the  action  (»)• 
The  junsdiclion,  however,  will  be  exercised  witb  care  and  ao 
as  not  to  encourage  any  one  to  present  an  appeal  for  the 
purpose  of  delay  {x). 


n. — PERPETUAL   INJUNCTIONS — MANDATORY 
INJUNCTIONS. 

After  the  establishment  of  hia  legal  right  and  of  the  fact  of       Sva.  2. 
its  violation,  a  man  is  in  general  entitled  as  of  course  to  a  per-  Perpatui 
petual  injunction  to  prevent  the  recurrence  of  the  wrong,  unless  '"^''" 
there  be  something  special  in  tbe  circumstances  of  tbe  case  (y). 
Tbe  jurisdiction  ia  founded  on  the  equity  of  relieving  a  man 
from  the  necessity  of  bringing  action  after  action  at  law  for 
every  violation  of  a  common  law  right,  and  of  finally  quieting 
tbe  right,  after  a  case  has  received  auch  full  decision  as  entitles 
a  man  to  be  protected  against  further  trials  of  tbe  right  {z). 
Tbe  award  of  an  arbitrator  is  for  the  purposes  of  the  injunction 
as  good  as  a  verdict  (a). 

The  fact  that  trifling  or  merely  nominal  damages  may  have 
been  recovered  at  law  is  not  per  ge  a  sufficient  ground  for 
refusing  to  grant  a  perpetual  injunction  (h) ;  but  it  is  a  circum- 
stance which  tbe  Court  will  take  into  consideration  in  deter- 
mining whether  to  exercise  its  jurisdiction  (c).  The  Court  will 
in  general  have  regard  not  only  to  tbe  dry  strict  rights  of  the 
plaintiff  and  defendant,  but  also  to  tbe  surrounding  circum- 
stances (d).  Tbe  consideration  of  tbe  balance  of  convenience 
and  inconvenience  in  granting  or  withholding  the  injunction 

(u)  Poliiii  V.    Gray,    12   Ch.   D.  (u)  Imp^ial   Gw)   C'<:  v.   Broad- 

438;  28  W.  B.  361.  beul,  7  H.  L.  C.  600. 

(i)   12  C.  D.  446,  447.  (6)  BochdaU  Cawil  Co.  v.  £ing, 

(j/)  ImpfTinl  Gas  Co.  v.  Broad-  2   Sim.   N.   S.   78,   86;     16   Beav. 

ba,t,   7   H.   L.  C.    612;    and  see  638. 

SM/rr  Y.  Cilif  of  London  Eltctric  (c)   ll'oorf  v.  Siitdiffe,  1  Sim.  N.S. 

Co.,  (1895)  1  Ch.  314,  313.  p.  163. 

(i)  Imperial  Oat   Co.  \.   Broad-  (rf)  lb.;      Nntioiial     Promtietal, 

btnl,iupm;  Lowndu  v,  Beltlr,   33  Ac,    Co.   v.    Pradfidinl   AuuTanet 

L.  J.  Ch.  451.  t'o.,  6  C.  D.  p.  769.    But  see  jKni, 
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PBBPETtlAL  niJTIKCItOltS. 

Ct^  'II-  is  not  neglected  by  the  Court.  If  the  granting  the  injunction 
~  would  have  the  effect  of  indicting  serious  damage  upon  the 
defendant  without  restoring  or  tending  to  restore  the  plaintiff 
to  the  petition  in  which  he  originally  stood,  or  doing  him  any 
real  practical  good  («) ;  or  if  the  mischief  complained  of  can  be 
properly,  fully,  and  adequately  compensated  by  a  pecuniary' 
Bum(/),  an  injunction  will  not  issue.  If,  on  the  other  hand, 
the  mischief  complained  of  is  of  so  material  a  nature  that  it 
cannot  be  adequately  compensated  by  a  pecuniary  sum,  and 
the  granting  an  injunction  will  restore  or  tend  to  restore  the 
parties  to  the  position  in  which  they  formerly  stood  and  have 
a  right  to  stand,  it  is  the  duty  of  the  Court  to  interfere  by 
perpetual  injunction,  notwithstanding  the  serious  damage 
caused  thereby  to  the  defendant  (g).  If  a  considerable  time 
must  elapse  to  enable  the  parties  to  comply  with  an  injunction 
without  being  put  to  grievous  annoyance  and  expense,  the 
Court  will  order  that  the  injunction  do  not  commence  until 
after  the  lapse  of  a  certain  stated  period  (h). 

The  principles  of  the  Court  with  respect  to  delay  and 
acquiescence  applicable  to  the  case  of  interlocutory  injunctions 
hold  also  in  the  case  of  applications  for  perpetual  injunctiona 
But  to  justify  the  Court  in  refusing  to  interfere  at  the  hearing, 
there  must  be  a  stronger  case  of  acquiescence  than  is  sufficient 
to  be  a  bar  on  the  interlocutory  application  (i).  A  man  who, 
possessing  a  full  knowledge  of  his  rights,  has  lain  by  and  has  by 
his  conduct  encouraged  others  to  expend  moneys  in  contraven- 
tion of  the  rights  for  which  be  afterwards  contends,  cannot  come 
to  the  Court  for  relief  by  perpetual  inj  unction,  however  clear  his 
right  or  whatever  may  be  the  value  of  the  right,  but  must  rest 

Chap.   X,    as   to   caaes  depending  St.  Hefen't  Smelting  Co.,  1  Ch.  66; 

Upon  covenant  or  contract.  Shtlfrr  v.   City  of  Loitilnit  Elrftric 

{f)   ir.-orfT.  Si((Wi:^f,  2Sim.N.S.  Lighting    Cv.,   (1895)    1     Ch.    287 

163,  168  ;  but  see  jxnt  as  to  casee  (C.  A.). 
depending  on  covenant  or  contract.  (A)  Att.-Oni.  v.  Bradford  Canal 

If}  U'oodv.  Sutclifft,2Sim.'S.S.  Co.,  2  Eq.  83,  84;  and  eee  Saton, 

166,  169.  563,  564,  592. 

to)   Woodv.Sttt'^liffe,  2Sim.N.S.  (0  Johufmy,  WijaU,  2  D.  J.  4 

165;    Imi^ial  Gm  Co.  v.  Broad-  8.  18;  ante,  p.  18. 
*f«(,  7  H.  L.  C.  600 ;   Tipping  v. 
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satisfied  with  such  damages  as  a  jury  will  give  (k).    A  man     <^*P'  ni. 

may  by  acquiescence  not  only  preclude  himeelt  from  being '-^ — 

able  to  derogate  from  a  state  of  things  which  has  been  brought 
about  by  his  own  conduct,  but  may  even  give  the  adverse  party 
a  right  to  the  interference  of  the  Court  in  the  event  of  his 
complaining  at  law  {I).  But  the  Court  will  not  act  upon  light 
groimds  against  the  legal  right  of  the  parties.  It  requires  a 
clear  and  strong  case  to  lead  the  Court  to  deprive  a  man  of  his 
right  at  law  to  prevent  a  particular  act  being  done,  or  his  right  to 
recover  damages  if  it  be  done.  There  must  be  fraud  or  such 
acquiescence  as  in  the  view  of  the  Court  would  make  it  a  fraud 
in  him  afterwards  to  insist  upon  his  legal  right  (»i) ;  and  it 
seems  that  tiiere  delay  will  not  disentitle  a  plaintiff  to  an 
injimction  in  aid  of  a  legal  right  unless  the  claim  to  enforce 
the  right  is  barred  by  the  Statutes  of  Limitations  (re). 

A  perpetual  injunction  will  not  without  consent  be  granted  Pertntnii  in- 
before  the  hearing  {o).  But  an  injunction  may  by  consent  be  gnui^^fore 
made  perpetual  on  motion  (p).  w'th^'^ 

A  man  is  not  bound  to  apply  by  motion  in  the  first  instance.  <»i»«nt. 
He  may  obtain  a  perpetual  injunction  at  the  hearing,  although 
he  has  not  applied  for  an  injunction  on  interlocutory  appli- 
cation (q)  ;  and  where  a  mandatory  injunction  is  sought  it  is 
not  unusual  to  wait  until  the  hearing  before  applying  for  the 
injunction  (r). 

If  the  act  complained  of  involves  the  making  of  profits,  the  Accoant. 
nght  to  an  account  of  profits  is  incidental  to  the  right  to  an 
injunction.     There  can  in  general  be  no  account  if  the  case  for 

(i)  Dann  v.  SpumVr,  7  Yen.  231,  lOfl;  Prodm-  v.  Bennuu,  36  Ch.  D. 

236;  tR.U.119;  B'icJuialt  CanalCo.  740. 

T.  Kintj.  2  Sim.  N.  S.  88 ;   16  Beav.  (h)  Fidlwooil  v.  F.,  9  C.  D.  176 ; 

6311 ;  Wood  v.  Sutdifff,  2  Sim.  N.  8,  London,  Chatham,  and  Dover  Rait- 

189;  Dafiri  v.  Sear,  7  Eq.  427.  See  i«iy  C...  v.  Bull.  47  L.  T.  413,  416. 
(lak  T.  AbboU,  8  Jur.  N.  8.  087.  («)  Day  v,  Siiet.  3  V.  &  B.  171. 

{!)  Williamt  V,    Enri   uf  Jeriey,  \p)  MoTTtll  v.  Pearson,  12  Bear, 

ft.  &  Ph.  97.  284. 

(m)  Gentird  v.  VReilbj,  3  Dr.  &  (q)  Batxm  v.   Jonet,    i  H.  &,  C. 

Wu.  433;   Bujikart  v.  Hoiujhbm,  436;  48  E.  E.  143 ;  itanes  v,  Jlfar- 

27  Beav.  431 ;    Hoijg  v.  ScM,  18  ,haU,  1  Dr.  &  Sm.  360,  581 ;  Qah 

Eq.  4ff4;  Smith  v.   Smith,  20  Eq.  v.  Abbott,  8  Jur.  N.  S.  987. 
503;  IFiV/moft  V. -Barfcr,  13  Ch.  D.  (r)  OafcT.-l&i««,8Jur.N.3.987. 
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^^P-  ''^'      an  injunction  fails,  or  if  at  the  bearing  there  ie  nothing  on 

which  an  injunction  can  operate  (a).    The  account  is  limited 

to  the  profits  actually  made  and  the  moneya  actually  received 
by  the  wrongdoer.  There  can  be  no  account  in  reapect  of 
acts  unattended  with  profit  {().  The  account  is  of  all  profits 
actually  made  for  six  years  prior  to  the  bringing  of  the 
action  (u).  An  account  will  not  be  granted  if  there  be  delay 
in  bringing  the  action  (x). 

In  consequence  of  the  difficulty  of  working  out  a  decree  for 
an  account  of  profits,  such  B.n  account  is  not  usually  taken.  A 
reasonable  compromise  is  generally  found  to  be  most  for  the 
benefit  of  the  parties  {y) .  If  the  amount  of  profits  for  which 
the  defendant  would  have  to  account  is  small,  the  plaintiff 
usually  waives  the  account  (z),  and  if  the  defendant  sukmitSt 
the  suit  does  not  proceed  to  the  hearing,  but  a  decretal  order 
is  made,  giving  effect  to  the  agreement  between  the  parties. 
The  plaintiff  is  entitled  to  discovery  for  the  purposes  of  the 
account. 
CwtB  of  MtioD.  Where  a  plaintiff  comes  to  enforce  a  legal  right  and  there 
has  been  no  neglect  or  misconduct  on  his  part,  the  Court  will 
not  take  away  his  right  to  costs.  There  may  be  misconduct 
of  many  sorts  :  there  may  be  misconduct  in  commencing  the 
proceedings,  or  some  miscarriage  in  the  procedure,  or  an 
oppressive  or  vexatious  mode  of  conducting  the  proceedings  (b), 
or  other  misconduct  which  will  induce  the  Court  to  refuse  costs, 
but  where  there  is  nothing  of  the  kind,  the  rule  is  well  settled  (c). 

(jr)  Bail;/  v.  Ttiylor,  1  Rum.  it  M.  N.  S.  408. 

73;  32E.E.  1*6;  Price'iCamlte.Co.  (y)   Cnmilry  v.  Drriy   Oai  Light 

y.Bami<eit'»CaudkCo.,4K.&3.127.  Co.,  3  M.  &  C.  428,  436. 

(0   CMani  V.  Sim-nu,  2  Ha.  600;  (z)  See  FraMla  v.   nVHw,  2  H. 

PuwM  y.  Aik-i,.,  4  K.  &  J.  343,  ft  M.  247 ;  34  K.  B.  81. 

S31;    but  see   Mwhiotk  v.   BlutJt-  {b)  See     Walter     v.     SttirJcopff. 

juuw/.  (18118)  1  Ch.  58.  (1892)  3  Ch.  489. 

(«)  CriMley  v.  Dtrhy  Uiu  Light  (c)   CUij-er    v.    WhiUinghara,    15 

Co.,  I  Webs.  119,    120;    Jinm  v.  Ch.    D.    504,    pw   Jessel,  M.E. ; 

Thuiaite,  21  Beav.  623.  (;>mai.  v.  Fi.reali^,  24  C.  D.  231. 

(x)   CroMtlry  v.  IMrbif  Una  Light  But  see  Ord.  LXY.  r.  1  ;  Mid  eee 

Co.,  4  L.  J.  Ch.  25;  1  Webe.  119,  the   Judicature  Act,   1890,  8.  5; 

120;    41    K.    B.   198;     Parrott   v.  and  Bee,  also,  WalUr  \.  Stdnkopff, 

Pttlmrr,  3  M.  £  K.  643;  41  B.  B.  (1892)  3  Ch.  489,  500. 
149;  Hurriatm  v.  I'aylor,  U  Jur. 
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In  a  recent  case  [d)  the  plsintiffs  brought  an  action  against     <^iinp.  iiL 

the  defendant,  who  had  innocently  parchased  in  the  market '■ — 

(at  the  price  of  lis.  Gd.)  500  cigarettes  which  infringed  the 
plaintiffs'  trade  mark.  The  Court  granted  an  injunction  but 
refused  to  allow  the  plaintiff  their  costs. 

Actions  for  an  injunction  to  restrain  the  violation  of  a  legal  injunoUon 
right  do  not  nsuallj  go  to  the  hearing.  If  the  defendant  offers  agiuitj  proceed 
to  submit  to  an  injunction  with  costs,  and  to  give  the  plaintiff**"'™'' 
all  the  other  relief  to  which  he  may  be  under  the  circumstances 
of  the  case  entitled,  and  no  question  remains  open  to  be  decided 
between  the  parties  and  no  account  is  sought  or  the  account 
is  waived,  and  the  plaintiff  nevertheless  proceeds  to  trial,  the 
Court,  though  it  may  give  the  plaintiff  the  decree,  will  not 
give  him  the  costs  of  the  subsequent  prosecution  of  the  action 
up  to  the  trial  (e).  The  tender  must  include  the  costs  of  the 
action  ap  to  the  time  when  the  tender  is  made  (/}.  If  the 
defendant  does  not  offer  to  submit  to  the  injunction  and  pay 
all  the  costs  up  to  that  time  (.4),  or  if,  although  he  offers  to 
submit  to  the  injunction,  he  refuses  to  pay  the  costs,  or  to 
give  the  plaintiff  any  of  the  other  relief  to  which  he  is  entitled, 
the  plaintiff  is  entitled  to  bring  the  action  to  trial  and  will 
have  the  costs  of  the  action  (h). 

A  plaintiff  who  obtains  on  an  interlocutory  application  the 
relief  which  he  seeks,  should  make  an  application  to  the  defen- 
dant to  have  the  costs  disposed  of  on  motion.  If  he  does  not 
do  60,  or  if,  on  the  application  of  the  defendant  to  have  the 

(il)  Amrriraa      TohaKO     Co.     y.  Beav.  578 ;  Niinn   ?.   AlhtiqwrqiK, 

'iaat,  (1892)  1  Ctt.  630.  34   Beav.    695;    Jnikiut    v.    Hope, 

(r)  MilliagUm  V.  Fox,  3  M.  ft  C.  (1896)  1  Ch.  278. 

352 ;  45  E.  E.  271 ;  CWiwm  t.  Simme,  {g)   U}minL  v.  Fore»ter,  24  Ch.  D. 

2  Ha.  561  ;  Chap[irll  v.  IJavidtoii.  2  231 ;    Il'flmuw  v.  O/'pmktim,  27  Cli. 

K.  ft  J.  123;  Nunii.  V.  Altniqtii^itte,  D.  260;    Somienichrin  v.  Barnard, 

WBeav.  595;  JU'AndreiB  v.  Ba»*ftt,  37  L.  T.  713. 

4  D.  J.  ft  S.  386 ;  fionneiiKhan  v.  (A)  FradtUa  v.  We]ler,  2  B.  ft  M. 

Barnard,  57  L.  T.  713 ;  JoiAi'iw  v.  247 ;  34  E.  E.  81  ;  tfrary  v.  Norton, 

Svpe,  (1896)  1  Ch.  278.  1  De  G.  &  S.  12  ;  Ohappell  v.  David- 

(/)  Fradella  v.  Welitr,  2  E.  ft  M.  *>».  2  K.  ft  J.  123 ;  Huryut  v.  Hill, 

247 ;  34  B.  B.  SI  ;  Qfory  t.  Norton,  26  Beav.  244 ;  M'AndretB  v.  BatteU, 

1  De  a.  ft  S,  12;  Burgrsa  v.  Hill,  4  D.  J.  ft  8.  380;  Sonuemckeiu  v. 

26  Bmt.  244 ;  Xort  v.  Cou$ton,  33  Barnard,  57  L.  T.  713. 
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^w  9^'     '^'^^^  disposed  of  on  motion,  he  refuses  to  give  bis  consent, 

— — — and  no  question  remains  open  to  be  decided  between  the 

parties,  he  will  not  be  entitled  to  have  the  costs  occasioned  by 
going  on  to  trial.  The  question  of  costs  cannot  be  determined 
in  this  way  without  the  consent  of  the  parties,  but  the  party 
•  who  refuses  to  consent  must  justify  his  refusal,  and  must 
satisfy  the  Court  that  he  is  justified  in  bringing  the  action  on 
to  trial  {i). 

If  both  parties  are  in  the  wrong,  the  one  claiming  more 
than  he  is  entitled  to  claim  and  the  other  offering  less  than 
he  is  bound  to  offer  (k),  or  the  one  sncceeding  as  to  part  of  his 
claim  and  failing  as  to  another  part  (/),  no  costs  will  be  given 
to  either  side,  or  the  costs  as  to  which  one  party  has  failed 
will  be  taxed  and  set  off  against  those  in  which  he  has 
succeeded,  and  the  balance  of  such  costs  only  will  be  paid  to 
the  party  entitled  to  such  costs  (»i)- 

If  the  defendant  has  been  to  blame  in  the  matter,  the 
dismissal  of  the  action  will  be  without  costs  (?))■ 

A  bund  fide  offer  from  the  defendant  before  action  to  give 
the  plaintiff  all  the  relief  to  which  he  is  entitled  and  which 
he  ultimately  obtains  by  the  action,  may  be  a  reason  for 
depriving  the  plaintiff  of  the  costs  (o). 

If  the  coats  of  the  action  have  been  increased  by  an  allega- 
tion in  the  statement  of  claim  which  is  untrue,  such  increased 
costs  will  have  to  be  paid  by  the  plaintiff,  although  his  case 
may  be  substantially  established  (ji).   But  a  wrongdoer  cannot 

(i)  Mm-gauM.  Great  Eattern  Rail-  Piiredl,  49  L.  J.  Ch.  120;  JnJciua 

wuy  U<j.,  1  H.  &  M.   78  ;   Wilde  v.  v.  JadcKm,  (1891)  1  Ch.  89  (C.  A.). 

Wilde,  4  D.  F.  4  J.  348 ;   Hirtmai-  See  Ord.  LXV.  r.  27,  sub-rule  21. 
acAei'ii  V.  BorHoK  57L.  T.  712.  (n)   Wylam    v.    Vlarke,    W.    N. 

(i)  jV/o«(T.ra>'M(on,33Ileav.578;  (1876)   68;   ffarrieott  v.   a««de,   11 

ITiiorf  V.  SaMn.i(T(,  10  Ch.  686.  Eq.    331;    SoHhioiek    v.    Evntiuy 

{/)  Buueil  V.   Watts,  25   Ch.   D.  I'oat,  37  Ch.  D.  460. 
p.   577 ;    Mm-rt  t.  Bwietf,   1   Pat.  (o)  Millington  v.  Fox,  3  M.  &  C. 

Ca.  Eep.  130.  330;  4d  H.  K.  271;    Colbiirn    v. 

(hi)  Bvurke   v.    Alexviidrii   Hotel  Simmt,  2  Ha.  543;  Buiiggi  v.  Sryd, 

Co.,   26  W.  E.   782  ;  Nwdeti/ell  t.  W.  N.  (letW)  95  ;  Jetd-iua  v.  Hope, 

Qardner,     1     Pat    Ca.    Eep.     66;  (1896)  TCh.  278. 
Sdhn -v.  MailMk  Biiard  of  Health,  (p)  Pirree   v.   Fratdv,   15  L.   J. 

14  a.  B.  D.  929 ;  see  Cracknall  v.  Ch.  122  ;  B>m  v.   Lofttit,  4T  L.  J. 

Jimtmi,  U  Ch.  D.  23;  Kiiiyht  v.  Oh.  676. 
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be  heard  to  complain  that  in  proceedings  hurriedly  taken  to 
stop  the  wrong,  the  plaintiff  has  not  accurately  stated  bis  title ;  - 
in  such  a  case  the  defendant  will  not  be  relieved  from  the  pay- 
ment of  the  extra  costs  occasioned  by  the  plaintiff's  mistake 
as  to  bis  title  (3). 

Costa  will  be  ordered  to  be  tased  on  the  higher  scale  where 
there  are  special  grounds  (r). 

Mandatory  It^unctions. 

Although  the  Court  of  Chancery  would  not  direct  the  per- ' 
tormance  of  a  positive  act  tending  to  alter  the  existing  state 
of  things  (such  as  the  removal  of  a  work  already  executed), 
nevertheless,  by  framing  its  order  in  an  indirect  form,  it 
would  compel  a  defendant  to  restore  things  to  their  former 
condition,  and  so  effectuate  the  same  result  as  would  be 
obtained  by  ordering  a  positive  act  to  be  done.  The  order  ' 
when  framed  in  such  a  form  is  called  a  mandatory  injunction. 
The  jarisdiction  was  formerly  questioned  (g),  but  its  existence 
must  be  admitted  as  beyond  all  doubt  (f)  ;  and  it  is  now  settled 
that  the  Court  can  frame  the  injunction  in  a  positive  form  (it).  ■ 
Bat  the  jurisdiction  to  grant  a  mandatory  injunction  is  exer- 
cised with  caution,  and  is  strictly  confined  to  cases  where  the 
remedy  by  damages  is  inadequate  for  the  purposes  of  justice, 
and  the  restoring  things  to  their  former  condition  is  the  only 
remedy  which  will  meet  the  requirements  ol  the  case. 

The  Court  will  not  interfere  by  way  of  mandatory  injunction 
without  taking  into  consideration  the  comparative  convenience  > 
and  inconvenience  which  the  granting  or  withholding  the 
injanctioD  would  cause  to  the  parties.     If  the  injury  done  is 

(g)  AU.-Uen.  v.  ToTaline,  5  C.  D.  («)  See  i««f  v.  ATfTiTrf.jnfe,  10  Vea. 

'M.  im :  7  B.  R.  381 :  and  Blakemore  t. 

(r)  Ord.  LXV.  r.  9;  eeeffmfwwi  V.  QIamorgatithire  Riiilway  Co.,  1  M. 

'Jfjerty.  W.N.  (1884)83;  32W.B.  &  K.  p.  184 ;  36  B.  E.  289. 

iM;   Ho/la7.d   v.    Worify,    W.   N.  (()  Btrvey  v.  Smith,   1  K.  &  J. 

II884)  90;    TuHoh  v.  T.,42  C.  D.  i9i;  Smith  v.  timith,  20Eq.3IM; 

138, 149  (C.  A.) ;   AmrHcan Braided  Hirmuu  Lo;g   v.  Bean,  26  Ch.  D. 

Win  Co.  V.  Tliomaoii,  44  C.  D.  274,  314. 

'296  (C.  A.);  Siviiiyimt  v.   Qarden,  («)  Jachum  v.   Nonnanby   Brick 

(1901)  I  Ch.  61.  Co.,  (1899)  1  Ch.  438  (C.  A.). 
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capable  of  being  fully  and  abundantly  compeneated  by  a 
~  pecuniary  sum,  while  the  inconvenience  to  the  other  patty 
from  granting  an  injunction  would  be  serious,  the  Court  will 
not  interpose  by  way  of  mandatory  mjnnction,  hut  will  direct 
an  inquiry  in  order  to  ascertain  the  measure  of  damages  that 
has  been  actually  sustained  (a;).  If,  on  the  other  hand,  the 
injury  is  of  so  serious  or  material  a  character  that  the 
restoring  things  to  their  former  condition  is  the  only  remedy 
which  will  meet  the  requirements  of  the  case,  or  if  the  act 
complained  of  is  in  breach  of  an  espress  stipulation,  the 
injunction  will  issue,  notwithstanding  the  amount  of  incon- 
venience to  the  other  party  (y),  and  though  the  expense  thereby 
caused  to  him  will  be  out  of  proportion  to  any  advantage  the 
plaintiff  may  derive  from  it  (z). 

If  the  act  complained  of  is  continued  or  carried  on  after 
clear  and  distinct  notice  that  it  is  objected  to,  or  if  during  the 
progress  of  the  action  an  undertaking  has  been  given  to  pull 
down  the  building  if  so  ordered  at  the  trial,  and  the  injury 
done  is  of  a  serious  nature,  the  jurisdiction  will  be  exercised 
more  freely  than  in  cases  where  complaint  is  not  made  until 
after  it  is  completed  (a) ;  but  the  mere  fact  that  the  act  com- 
plained of  has  been  continued  or  carried  on  after  notice  of 
objection  is  not  of  itself  a  sufficient  ground  for  the  exercise  of 
the  jurisdiction,  if  the  injury  done  can  be  properly  com- 
pensated by  a  pecuniary  sum  (b). 

(«)  Iteiiberg  V.  Eait  India  Home,  276(C.A.):  JivdeaoiiT.  Sutton,  itc., 

Ac,  Co.,  3  D.  J.  &  S.  263;    Citi/  Oat  Co.,  (1889)  2  Ch.  217  (C.  A.); 

"/  LoMtioii  Sreivery  Co.  v.  Tmitiant,  Home  and  Coltmuil  Storti  v.  Colli, 

9  Ch.  218;   Lady  Stanley  v.  Lwd  (1902)  1  Ch.  302  (C.  A.t. 
lihmiiabuTy,  19  Eq.  620 ;  Natitmal  (z)    IVvodhouK  v.  Newry  Nariga- 

Fram'ncial,&c.,&c.,Co.-<r. Prudential  tiun  Co.,  (1898}  1  Ir.  B.  161, 
AmiratM  Co..  6  Ch.  D.  769;  Allen  (u)  Jammb  v.  Kiiti/ht,  3  D.  J.  & 

V.  Se<-Mam,  11  Ch.  D.  791.  S.  538 ;   Hepburn  v.  L'-rdan,  2  H.  & 

it/)  leetiberg  v.  Sa»t  India  Hovae,  M.  345  ;  Uratid  Junction  Canal  Co. 

etc.,  Co.,  3  D.  J.  &  S.  263;   Durell  v.    Shugar,   6  Ch.   489;    Krehl   v. 

Y.  PHlchard,   1   Ch.   244;    Kelk  v.  Burrdl,  7  Ch.  D.  651;   11  Ch.  D. 

Feareon,    6   Ch.   813;     Omdton   v.  146;  Smith  v.  Day,  13Ch.D.652; 

Bie!iardi07i,   9   Ch.  221;    KrelU   v.  GTee>iiwodv.Hormtg,S3,Ch.D.4n. 
Burrell,  7  Ch.  D.  551 ;    It   Ch.  D.  (b)  Iteiiberg  v.  Eaat  India  Home, 

146  ;  Macmamit  v.  Cooke,  33  Ch.  D.  &c.,  Co.,  3  D.  J.  &  S.  263 ;    Senior 

687 ;   MaHin  v.  Price.  (1894)  1  Ch.  v.  Pawton,  3  Eq.  333. 
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MiHDAIORY    INJUNCTIONB.  B 

A  benefit  reeultiog  to  the  plaintifF  through  the  act  of  the     chap.  iii. 

defendant,  though  it  is  no  compensation  for  injury,  may  be 

taken  into  accoant  in  deciding  whether  an  injunction  or 
damf^es  shall  be  granted  (c) ,  There  is  no  role  which  prevents 
the  Goart  from  granting  a  mandatory  injunction  where  the 
injary  sought  to  be  restrained  has  been  completed  before  the 
commencement  of  the  action  ((f) .  On  an  application  for  a 
mandatory  injunction  the  Court  will  have  regard  to  the 
character  of  the  building  sought  to  be  removed,  and  if  the 
building  is  one  which  can  be  removed  without  any  great 
hardship  being  imposed  on  the  defendant,  may  grant  the 
mandatory  order,  though  the  building  wae  erected  and  com- 
pleted before  action  brought  and  without  an;  complaint  on 
the  part  of  the  plaintiff  («).  But  the  Court  will  seldom 
interfere  to  pull  down  a  building  which  has  been  erected 
without  complaint  (/}. 

A  man  who  comea  to  the  Court  for  a  mandatory  injunction 
should  use  due  diligence  in  making  the  appUcation.  Mere 
delay  nill  not  be  fatal  to  the  application  if  no  mischief  is 
caused  thereby  to  the  defendant,  and  the  delay  does  not  exceed 
a  reasonable  period  (fj) ;  but  the  right  to  a  mandatory  injunc- 
tion is  gone  if  there  has  been  unreasonable  delay,  and  mischief 
would  be  caused  thereby  to  the  defendant  (/()■ 

If  a  proper  case  be  made  out,  a  mandatory  injunction  may 
be  granted  against  an  agent  (i). 

(r)  National,     Jte.,    Plate     Olati  buildingB  to  be  pulled  down  by  a 

Aiavranrt  Co.  v.  Prudential  Auur-  delendant  who   has   erected  them 

aii<v  Cu.,  6  C.  D.  p.  T69.  after  notice  of  aa  appeal  from  a 

('()    ffurell  V.  Pritchard,   I   Ch.  judgment  in  his  favour,  see  ffiniie 

2-H ;  Ketk  v.  Pearmn.  6  Ch.  813  ;  and  Colonial  Sloree  v.  CvlU,  (1902) 

timdiOH  V.  Sichardion,  9  Ch.  221;  1  Ch.  302,  313  (C.  A.). 

Smith  V.  Staifh,  20  Eq.  504 ;  Morris  (g)  Gale  t.  Abbott,  8  Jur.  N.  S. 

T.  Oraiil,  24  W.  R.  55;  Lawrence  987;   Woodkouse  v.  Newry  Naviga- 

».  iforioB,  38  W.  E.  533 ;   Sliiet  \.  titni  Co..  (1898)  1  Ir,  E.  161. 

Oi^/rey,  W.  N.  (1893)  113.  (A)  Stiiior  v.  Patitaon,  3  Eq.  333 ; 

{t)  Baxter  v.  Bower,  44  L.  J.  Ch.  OaaiU  v.  Fynney,  8  Ch.  14  ;  Smith 

625.  V.  Smith,  20  Eq.  500. 

(/)  Qa^ia  V.    BalU,    13   C.  D.  (i)   Cohea  v.  Poland,  W.  N.  (1887) 

Si9:    Carriers'    Co.   v.    Corbett,   4  139. 
D.  J.  k  S.  764.     As  to  ordering 
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34  MANDATORY   INJUNCTIONS. 

Cbap.  III.         A    mandatory  injunction   is  aeldoin  granted    before    the 

'- —  hearing  (A),  but  where  the  case  is  clear  and  free  from  doubt  it 

jnnctioairhetberina;  be  had  upoQ  interlocutorj  application  (0 ;  especially  if 
hwri^  '"^'*    the  act  required  to  be  done  involves  no  serious  outlay,  nor 
any  considerable  alteration  in  the  existing  state  of  things  (m). 
Where  a  defendant  on  being  served  with  notice  of  motion 
for  an  injunction  hurried  on  his  buildings,  a  maodatory 
injmietion  was  granted  on  an  interlocutory  application  (n). 
So  also,  where  a  defendant,  knowing  a  writ  for  an  injunction 
against  the  erection  of  certain  buildings  had  been  issued 
against  him,  evaded  service   and  continued  the  works,   a 
mandatory  injunction  was  granted  on  interlocutory  applica- 
tion in  respect  of  so  much  of  the  building  as  had  been  erected 
between  the  issue  and  service  of  the  writ  (o). 
SmpenMODof  Qq  granting  a  mandatory  injunction,  the  Court  may  order 

that  its  operation  shall  be  suspended  until  after  a  certain 
period  {p). 

(fc)  Oak  V.  Abbott,  a  Jur.  N.  S.  («)  Dai.iell  v.  Fergiuon,  (1891)  2 

987  ;  Jnhitston  v.   Courlt  of  Justice  Ch.  2"  (C.  A.). 

Chambere.  W.  N.  (1883)  3.  (»)   Ton  Joei  t.  Horniey,  (1895)  2 

(I)  See  AHport  y.   The  Stetmtiet  Ch.  774. 

Co.,  Ltd.,  72  L.  T.  S33.  ,  {p)  Smith  y.  Smith,  20  Eq.  500, 

(m)  Hmti/  V.  Smith,  1  K.  &  J.  Md;  SA/eU,  Owi/n-i/,  W.  N.  (1893) 

389,  392  ;  ^U.-Ofii.  V.  Mtt.  Board  lid ;  1  Set.  563,  564,  592. 
of  Work*,  1  H.  &  M.  312. 
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CHAPTER  IV. 

INJCtlCTIONB  AOAIKSI  WABTE, 


SECTION    I. — FBIHCIFLES   ON    WHICH    THE   COURT   4CTS   IN 
BESTRAININO   WASTE. 

Thb  principles  on  which  the  Goart  acts  in  restraining  waste 
by  in  junction  are  the  same  as  those  npon  which  it  proceeds 


in  other  eases  where  its  interposition  is  sought  tor  the  pro-  r^tn^du" 
tectioQ  of  legal  rights  (a).  The  jurisdiction  is  not,  however,  ^''^ 
limited  to  eases  where  an  action  at  law  can  be  maintained, 
but  extends  to  cases  where,  in  consequence  of  the  infirmity  of 
legal  process,  there  is  neither  a  right  nor  a  remedy  at  law, 
but  only  what  the  law  in  principle  acknowledges  to  be  a 
wrong  [b).  Thus,  as  early  as  the  reign  ot  King  Bichard  the 
Second,  an  injunction  was  granted  at  the  suit  of  a  remainder- 
man to  stay  waste  by  a  tenant  for  life  or  for  years,  although 
the  existence  of  an  intermediate  life  estate  formed  a  temporary 
impediment  to  an  action  at  law  [c). 

It  is  not  necessary  for  a  man  to  wait  until  a  serious  act  of  if  waste  b«  ot  & 
waste  has  been  committed,  before  applying  to  the  Court  for  its  th^  cog^j  H^u 
iaterisrence  by  injunction  (h).     But  the  Court  will  not  interfere  ""^  iiterfew. 
where  the  waste  is  trivial  and  of  small  extent  (t),  or  where 


(a)  AnU,  p.  12  H  trq. 

(6)  3  D.  F.  &  J.  63.  254,  per 
Tamer,  L.J. ;  Bobinton  \.  LitUm, 
SAtk.  p.  210;  Farrant  t.  Lot-ell, 
ib.723. 

(r)  Uoore,  dH ;  RotwdPa  ea»e,  1 
BoU.  Ab.  377,  pi.  13;  FarTaid  v. 
Uvdl,  3  Atk.  723. 


(ft)  Oibion  T.  Smith,  2  Atk.  182; 
Coffin  V.  Cvffiii,  Jac.  71;  23  E.  R.  1. 

(0  Brace  v.  Taytor,  2  Atk.  233; 
Barry  v.  Barn/,  1  J.  &  W.  633 ; 
Doran  v.  Carroll,  11  Ir.  Ch.  383; 
Qrand  Canal  Co.  v.  McNam^,  29 
L.  B.  Ir.  131;  and  me  3  App.  Ca, 
p.733,and20E(i.p.340. 

3—2 
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86  INJUNCTIONS  AOATNBT   WASTE. 

c^p.  IV.      t)he  person  against  whom  relief  is  sought  has  stopped  rom- 
'■ —  mitting  waste  since  the  bringing  of  the  action  (A).     If,  how- 
ever, an  intention  to  commit  further  waste  can  be  shown,  the 
Court  will  interfere,  though  the  first  acts  of  waste  may  have 
been  of  a  trivial  nature  (!)  ;  but  where  waste  of  one  kind  has 
been  done  or  threatened,  the  injunction  will  not  be  extended 
to  waste  of  another  kind  (nt).     If  one  act  of  waste  be  established 
as  well  in  equitable  as  in  legal  waste,  the  Court  will  restrain 
the  equitable  waste  generally  (n). 
FrcHp«ctive  or        The  Court  has  jurisdiction,  if  a  fair  case  of  prospective 
d»ni»ge,  injury  can  be  made  out,  to  interfere  before  waste  has  been 
actually  committed.    If  an  intention  to  commit  waste  can 
be  shown  to  exist,  or  if  a  man  insists  on  his  right  or  threatens 
to  commit  waste,  there  is  a  foundation  for  the  exercise  of  the 
jurisdiction  ip). 

The  words  "on  pain  of  forfeiture"  after  a  prohibition  against 
the  commission  of  waste  does  not  take  away  the  rights  and 
remedies  which  arise  from  the  prohibition  itself,  but  will  be 
regarded  as  having  been  inserted  merely  as  a  more  effectual 
means  of  enforcing  the  obligation  ()')■ 
Deiaj,  A  man  who  comes  to  the  Court  for  an  injunction  (s)  against 

waste  should  use  due  diligence  in  making  the  application. 
Delay,  however,  is  not  so  prejudicial  to  the  plaintiff  in  cases  of 
waste  as  in  other  applications  for  injunctions.  In  some  cases 
indeed  delay  is  not  material.  A  man,  for  instance,  who  has 
been  permitted  to  cut  down  half  of  the  trees  upon  the  land  of 

(fc)  Barry  v.   Barry,   IJ.   &  W.  1 ;  Barrg  v.  Bamj,  IJ.  &  W.  653 ; 

653.      Comp.  Ation.,  3  Atk.  4Sd.  CampMl  v.  Allgoud.  17  Beav.  628 ; 

(7)  CojffiiK  V.   Coffin,  Jac.   71;    !i3  and  see  the  Judioatui-e  Act,  1873, 

R.  E.  1 ;  Barr;/  v.  Barry,  IJ.  &  W.  e.    2a,    Bub-a.   (8),   aa   to  granting 

6<i3  ;  Doran  v.  Carroll,  11  Ir.  Ch.  injunctions   in   cases    of    "appre- 

363.    Aa  to  when  the  Court  will  bended  waste";  andaee  ant«, p.  13. 

infer  an  intenUon  to  repeat  the  act  (r)  Blake  t,  Peteri,  1  B.  J.  &  8. 

complained    of,    see    Fhillipi    t.  345. 

Thwnat,  62  L.  1.  793.  {»)  Barry  v.   Barry,  1  J.  &  W. 

(ni)  Coffin  V.  Ciffin,  Jac.  72;  23  651.     See  Bagat  y'.  Bagol,  32  Mow. 

E,  B.  1.  509.     Aa  to  casea  where  an  account, 

(n)  Coffin  V.  Coffin,  6  Madd.  17.  and  not  an  injunction,  ia  sought, 

(p)  Gibton  V.  Smith,  2  Atk.  182;  aeepo**,  p.  78. 
Cuffin  V.  Coffin,  Jac.  Tl ;  23  E.  E. 
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IMJUNCTI0M8   AOAIKST  WABTB. 

another,  can  acquire  no  title  from  the  neghgeoce  of  the  owner 
to  cat  down  the  remaining  half  (t) .  Nor  can  tenants  who  have  - 
been  in  the  habit  of  cutting  tm;f  or  working  quarries  for  many 
years  acquire  a  title  as  against  their  landlord  to  continue  to 
do  ao  <«)■  Nor  is  a  man  who  buys  land  used  by  tenants  for 
making  bricks,  or  who  purchases  land  with  notice  that  the 
land  was  being  converted  into  a  burying-ground,  precluded 
from  complaining  of  waste  committed  after  the  purchase  (x). 
The  case  however  is  different  if  the  tenant  for  life  or  lessee 
has  been  encouraged  by  the  acquiescence  of  the  reversioner 
or  lessor  to  expend  monies  upon  the  property  upon  the  faith 
and  understanding  that  no  obstacle  will  be  afterwards 
thrown  in  the  way  of  their  enjoyment  (y).  In  the  case  of 
mines  the  utmost  promptitude  in  making  the  application  is 
requisite  (z). 


SECTION    U. — LEOAL   WABTB. 

Wastb  is  a  substantial  injury  to  the  inheritance  done  by  What  \a 
one  having  a  limited  estate  either  of  freehold  or  for  years 
daring  the  continnance  of  his  estate  (a).  The  essential 
character  of  waste  is,  that  the  party  committing  it  is  in  right- 
ful possession,  and  that  there  is  a  privity  of  title  between  the 
parties  (b). 

The  consequences  of  waste  do  not  attach  unless  substantial 
damage  is  done  to  the  inheritance  (c),  which  may  be  either — 

(()  AU.-Gm.  v.  EruOake,  11  Ha.  D.  M.  &  G.  808. 

22B,  per  Lord  Hatharley.  (o)  Co.  Litt.  53  a ;    1  Or.  Dig. 

(ii)  Lord   Cmirtount   v.    Ward,    1  115;    and  e©e   West   Hum    Charity 

ScL  ft  Ijef,  8  ;  Elia»  v.  (Mffith,  8  Board  v.  East  London    Watern-orla 

Ch.  D.  525.  Co.,  (1900)  1  Ch.  p.  635. 

{x)  Crtgan  v.  CuUen,  16  Ir.  Ch.  (6)  DaveiipiTt  v.  Davenport,  1  Ka. 

339.  p.  222  ;  L<w,ides  v.  Bettlf,  33  L.  J. 

(y)  Barry  v.  Barry,  1  J.  &  W.  Ch.  451,  4M. 

651.     See  anU,  pp.  16—19.  {f)  Meiix  t.  CMey.  (1892)  2  Ch. 

(i)  HilUm  T.  Lord  drannUe,  Cr.  253  ;    I(V«(  Bam   Charity  Bmnl  v. 

*Ph,  283;   ParroUv.  Palmer,  AM.  East  London  Wattrwvrkt  Co.,  (1900) 

&  K.  635 ;   Cl«gg  v.  Edmondi-m,   8  1  Ch.  p.  635. 
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LEGAL  WASTE. 


Wute  eitbn 
Tolontaiy  or 
parmiuive 


WMt«  at  com- 
moti  law  piinidh' 
able  ODly  in 
sartaln  «)isM. 


Ist,  by  diminiahiiig  the  value  of  the  estate ;  Sndly,  by 
increasing  the  burdens  upon  it ;  or  Srdly,  by  impairing  the 
evidence  of  title  (rf)-  An  act  which  increases  the  value  of  an 
estate  may  nevertheless  be  waste  if  it  impairs  the  evidence  of 
title  or  increases  the  burdens  on  the  property.  The  owner  of 
the  inheritance  has  a  right  (subject  to  certain  statutory  modi- 
fications (e))  to  require  that  the  nature  and  character  of  the 
property  shall  not  be  changed  by  the  owner  of  the  limited 
estate (/).  The  mere  fact  that  the  evidence  of  title  maybe 
impaired  by  the  alteration  renders  it  waste.  Waste  which 
increases  the  value  of  property  is  called  meliorating  waste  ((?). 

Waste  is  either  voluntary  or  permissive  (k).  Voluntary 
waste  consists  in  the  commission  of  acts  which  the  owner  of 
the  limited  estate  has  no  authority  to  do,  such  as  cutting 
timber,  pulling  down  buildings,  opening  mines,  and  the  like. 
Permissive  waste  arises  from  the  omission  of  acts  which  it 
is  his  duty  to  do,  as,  for  example,  permitting  buildings  to  go 
to  decay  by  neglecting  to  repair  them  (t)- 

At  common  la^  waste  was  punishable  only  in  the  case  of 
tenant  in  dower,  tenant  by  the  courtesy,  and  guardian.  These 
estates  being  the  creation  of  law,  the  law  annexed  to  them  the 
condition  that  waste  should  be  neither  done  nor  permitted.  A 
tenant  for  life  or  for  years  was  not  at  common  law  liable  for 
waste  in  the  absence  of  an  express  stipulation  to  that  effect  in 
the  instrument  by  which  his  estate  was  created.  An  estate 
for  life  being  not  the  creation  of  the  law,  but  of  the  parties  to 
the  instrument,  the  law  would  not  imply  a  condition  against 
waste  in  cases  where  no  provision  to  that  effect  was  made  (k). 


(d)  Poe  V.  Enrl  of  Burlington,  a 
B.  &Ad.  607.  617;  39  K.  E.  549; 
Hiinlle!/  v.  RutteU,  13  Q.  B.  672, 
388  ;  Jonei  v.  Ohapjiell,  20  Eq.  339 ; 
IFest  Ham  Charity  Board  v.  Ea»t 
Londw  Waterworks  Co.,  (1900)  1 
Ch.  624,  636. 

{f)  See  i>osf,  pp.  78,  «0. 

(/)  Weil  Ham  Charity  Board  v. 
Ea»t  London  Waterworki  Co.,  (1900) 
1  Ch.  624. 

(</)  2  Wms.  Saund.  259;  Dvkt  of 


Letdt  V.  Aiahent,  2  Ph.  123;  Cop- 
piiiff-^  V.  Ottbbiii*,  3  J.  &  L.  417 ; 
DohfHtj  V.  Allmaa,  3  App.  Cas.  729. 
See  MeusE  v.  Cobley,  (1892}  2  CIl 
253. 

(A)  But  as  to  whether  there  i» 
any  liability  for  pemusaive  waate, 
see/Hxl,  p.  51. 

(0  Co.  Litt.  33  a;  White  y. 
M-Cann,  1  Ir.  C.  L.  203. 

(i)  2  Inat.  U5,  299;  Oretn  v. 
CWe,  2  Wma.  Saund.  232. 
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LEQUL   WASTE. 


bridge,  52  Hen.  8,  c.  23,  and  Glouceeter,  6  Edw.  1,  c.  5,  which  - 


enabled  the  writ  of  waste  which  lay  at  common  law  to  be 
issaed  against  tenants  for  life  and  tenants  for  years. 

Timber  trees  are  parcel  of  the  inheritance.  A  tenant  for  life  w»»to  in  trees. 
or  years,  or  other  owner  of  a  limited  estate,  has  only  a  right  to 
their  shade  and  fruit  during  the  continuance  of  his  estate  ([). 
It  is  waste  if  he  cuts  them  down  (m),  or  does  any  act  to  impair 
their  value  or  cause  them  to  decay,  as  if  he  lops  or  tops 
them  (k).  The  cutting  of  timber  which  is  overripe  or  in  a 
state  of  decay  is  waste  (o).  Even  if  a  lease  be  of  land,  trees, 
SiC,  expressly  mentioning  the  trees,  the  lessee  has  no  right  to 
cut  them  (p). 

Timber  trees  are  such  as  are  useful  for  the  purpose  of  wh«t  treea 
building.  Ash,  oak,  and  elm,  of  the  age  of  twenty  years  and 
upwards,  are  timber  in  all  places  ($),  and  by  the  custom 
of  different  counties,  other  trees,  such  as  birch,  beech, 
walnut,  whitethorn,  willow,  blackthorn,  hornbeam,  &c.,  are 
timber  (r). 

The  cutting  of  many  sorts  of  trees,  which  are  not  otherwise  Wmw— whea 

oaminitted  by 

timber,  as  hornbeams,  hazels,  willows,  sallows,  itc,  &.C.,  may,  catting  down 
from  the  situation  in  which  they  are  placed,  be  considered  n^i]J,i^r. '" 
waste,  as  if  they  support  a  bank,  or  grow  within  the  site  of 
or  shelter  a  bouse,  or  stand  in  a  field,  or  are  used  as  shelter  by 
cattle  («). 

It  is  not  waste  to  cat  down  trees  which  are  not  timber  either 
by  law  or  custom,  or  from  the  situation  in  which  they  are 

[/)  4  Co.  Bep.  62  b;   11  Co.  Hep.  (?)  Co.  Litt.  53  a;  2  Eoll.  Ab. 

oOa;    1  Roll.  Ab.  181.  814  ;  Dyer,  »5  a. 

(m)  Co.  Litt.  63  a.  (r)  Co.    Litt.    63    a;     Duke    of 

(h)  lb.  Ghaniht  T.  TalM,  2  P.  Wme.  606; 

((.)  PerroH  v.  rfrrUl,   S  Att,  96.  Honywood    v.   Honywood,    18    Eq, 

See,  however,  40  &  41  Vict,  c.  18,  309;  Dathtmioii  v.  Mayitiat,  (1891) 

a.  IB;  and  45  &  46  Vict.  c.  38,  3  Ch.  306  (C.  A.);  Cruise,  Dig.  tit. 

s.  35.  3,  ch.  2,  BB.  6—7;  Craig  on  Treea, 

[/.)  LiffonVt   caie,    11    Co.   Eep.  II. 

46  b.  Dyer,   374,  pi.    18,    Shep.  (*]  Co.  Litt.  53  a;   Phillippi  v, 

Toudi.  96 ;    Herring  y.  Draa  and  Smith,  14  M.  &  W.  593 ;  Cttlg  on 

VlaipUr  of  St.  PauTt,  3  Sw.  512 ;  Trees,  12. 
19  R.  E.  269. 
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le  of  timber 


t*»P-  IV.  placed,  unless  some  special  prejudice  ariseB  thereby  to  the 
— — '— —  inheritance  (().  Nor  is  the  cutting  down  oak,  ash,  and 
elm  trees  under  twenty  years  of  age  waste,  provided  they 
are  cut  down  for  the  purpose  of  allowing  the  proper  develop- 
ment and  growth  of  other  timber  in  the  same  wood  or  planta- 
tion (»)•  But  the  cutting  down  of  trees  which  being  under 
twenty  years  of  age  are  not  timber,  but  which  would  be 
timber  if  they  were  over  twenty  years  of  age,  is  waste,  pro- 
vided it  be  not  done  for  the  purpose  of  improving  the  other 
trees  (x). 

The  general  rules  with  respect  to  waste  in  timber  are  subject 
to  exceptions  in  the  case  of  what  are  called  timber  estates  (j/), 
that  is  to  say,  "estates  the  trees  on  which,  though  timber, 
^B-y,  by  virtue  of  a  local  usage,  be  cut  periodically  when  grown 
in  woods,  with  a  view  to  secure  a  succession  of  timber  and  to 
preserve  such  woods  "  (z). 

It  is  not  waste  to  cat  hedges,  bushes,  and  underwood,  and 
even  oaks  and  ashes  which  have  been  usually  cut  as  under- 
wood, provided  the  cutting  be  done  in  a  reasonable  and  hus- 
bandlike manner,  and  so  as  not  to  eradicate  or  destroy  the 
germens  or  prevent  their  future  growth  (a).  Nor  is  it  waste  to 
cut  timber  where  the  underwood  is  the  most  important  part  of 
the  produce,  and  the  cutting  of  timber  is  necessary  for  its 
growth  {h) . 

It  seems  that  it  is  not  waste  to  fell  trees  which  are 
completely    dead    and     bear    neither    fruit    nor    leaves  (c). 


(i)  DashiDood  V.  Magjiiac,  (1691) 
3  Ch.  p.  357. 

(o)  Co.  Litt.  53  a ;  Bryifgt*  v. 
SUi-hoit,  6  Madd.  279 ;  23  R.  E. 
217 ;  Httniphrtyi  v.  Harriimn,  1 
J.  &  W.  661 ;  21  E.  E.  238 ;  PidffC- 
Uy  V.  Itawliag,  2  Coll,  273 ;  FhilHppt 
V.  Smith,  14  U.  &  W.  569 ;  Earl 
Cowley  V-  Wdletlty,  1  Eq.  658, 

(*)  Knight  T.   DuphitU,   2  Tea, 


(()  Co.  Litt.  53  a ;  Darrett  v. 
Bamit,  Het.  36;  PhiUippiv.  Smith, 
14  M.  &  W.  589. 

(«}  I'idgfl^j  V.  RawHiig,  2  Coll. 
275  i  E<irl  Cowlry  v.  Wrlhalty,  1 
Eq,  656;  Honyicood  v.  Hwiywood, 
18  Eq.  309. 

(l)  Himyxinxxl  \.  Ihmyvwnd,  18 
Eq.  310.  See  Lowndea  v.  Norton, 
W.N.  (1876)221. 

(j)  J'erroiidv.  iri7«o»,4Ha.375; 
L<trd  Loivt  V.  DiichKBi  vf  LiwU,  2 
Dr.  &  S.  75 ;  Jluyiyieoud  v.  Holly- 
wood, 18  Eq.  310. 


(c)  Co.  Litt.  53  a;  2  Boll.  Ab. 
814  ;  but  see  Re  LhwtlUn,  37  C.  D. 
317,  324. 
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and   have  not   Bufficient  timber   in   them    for   buildinSB   or      Chap.  IV. 

*                 Sect.  2. 
postB  {a),  

Trees  which  have  been  excepted  out  of  a  demise  may  not  be  BicepKonof 
call  down  by  the  tenant  (e).  An  exception  of  trees  generally 
appHes  only  to  timber  trees,  and  not  to  apple  or  other  fruit 
trees,  or  the  like  (/).  "Where  the  exception  was  of  timber  and 
other  trees,  bat  not  the  annual  fruit  thereof,  it  was  held  that 
apple  trees  were  not  within  it,  because  it  was  to  be  construed 
strictly  against  the  lessor  Or)- 

A  copyholder,  beine  considered  in  law  to  be  a  tenant  at  will,  Rigtta  at  eopy- 

.     *^''  ^  .  .       ,  '  holder  in  timber. 

baa  m  general  the  same  possessory  interest  m  the  trees  as  he 

has  in  the  land.    Apart  from  special  custom,  he  cannot  cut 

down  trees  or  do  any  other  act  to  the  injury  of  the  freehold 

except   with    the   lord's  concurrence  (A).     Bat   by  custom   a 

copyholder  of  inheritance,  or  a  copyholder  for  life,  with  power 

(o  renew  and  nominate  his  successor,  may  have  the  right  to 

fell  timber  upon  his  tenement  and  retain  the  same  for  his  own 

use  (i).     The  lord  cannot,  any  more  than  the  copyholder,  cut 

down  trees  upon  the  tenement  of  a  copyholder,  without  a 

coBtom  authorising  him  to  do  so  (k).     . 

"As  regards  trees  in  an  ordinary  copyhold,"  said  Jessel,  M.B., 

in  Eardley  v.  Lord  QramUle  (0,  "  the  property  remains  in  the 

lord,  but  in  the  absence  of  custom,  be  cannot  cut  them  down. 

The  possession  is  in  the  copyholder;  the  property  is  in  the 

lord.    If  a  stranger  cuts  down  the  trees,  the  copyholder  can 

maintain  trespass   against    the  stranger,  and   the   lord   can 

maintain  trover  for  the  trees.     If  the  lord  cuts  down  the 

trees,  the  copyholder  can  maintain  trespass  against  the  lord ; 

but  if  the  copyholder  cuts  down  the  trees,  irrespective  of  the 

(d)  Manwood'i  cate.  Moor,    101,  842;   29  E.  E.  431.    See  further, 

Djer,  332.  Gibbon  on  Dilop.  215.  Craig  on  Trees,  15. 

(f)  Ooodright  y.   VMim,  8  East,  <A)  Scriven  on  Cop.  289;  Elton, 

190.    See  Lrgh  ».  ffmld.  1  B.  &  A.  232 ;  Eardlfy  v.  Lord  Granville,  3 

622;    35    B.    R.    402;    Doe    dem.  Ch.  D.  832. 

Dmiglat  V.  Lofk,  2  A.  &  E.  705 ;  41  (i)  Bletvett  v.  Jtiikltu,   12  C.  B. 

E.E.49e;  iJof  V. /Vi>e,  8  C.  B.  894.  N.  S.  16.    See  Scriv.  on  Cop.  289. 

(/)  Wyndham  v.  Way,  4  Taunt,  (i)   Whilechtirck   v.    HMtaorthy, 

318;  13  B.  B.  607.  19  Vee.  212;  16  B.  E.  481. 

(S)  Bidlm  T.  Denning,  5  B.  &  C.  (0  3  C.  D.  832. 
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queBtion  of  forfeitare,  the  lord  can  bring  an  action  against 
-  the  copyholder." 

A  tenant  for  life  or  for  years  baa  the  right  to  cnt  timber  bj 
way  of  estovera  for  the  necesaary  repaire  of  the  house  and 
principal  buildings,  the  fences,  gates,  and  agricultural  imple- 
ments. If  there  is  no  underwood,  he  may  also  cut,  or  at  least 
lop,  timber  for  the  purpose  of  firewood  (m).  He  baa  this 
privilege  of  common  right,  but  the  estovers  muat  be  reason- 
able ('))■  The  right  to  eatovera  attachea  aa  a  right  to  the 
particular  estate  on  which  they  have  been  taken.  Eatovers 
cut  on  one  estate  cannot  be  uaed  on  another  (o).  A  tenant  for 
life  or  for  years  may  cut  timber  to  repair  houses  which  he  is 
not  strictly  bound  to  repair  (p),  but  he  may  not  cut  timber  to 
make  new  fences  or  to  build  new  houses,  or  to  repair  houses 
which  he  has  wasted  or  suffered  to  be  wasted  (q).  Nor  can 
he  cut  timber  for  the  purpose  of  working  mines  (r),  or  burning 
bricks  («),  or  generally  for  agricultural  purpoaea  (0>  The 
cutting  of  timber  which  is  not  fit  for  repairs  (»),  or  the  catting 
of  more  timber  than  is  necessary  for  repairs  {x),  is  waste.  Bat 
if  timber  bo  cut  down  bond  _fide  for  the  purpose  of  being  used 
in  repairs,  the  tenant  ia  justified,  though  he  may  have  over- 
calculated  the  quantity  required  (^),  The  timber  cut  must  be 
applied  specifically  towards  the  actual  repairs  for  which  it  haa 
been  cnt.  It  cannot  be  sold  for  the  purpose  of  raising  money 
for  the  purchaae  of  other  timber  (z),  or  for  the  purpose  of 

(m)  Mauv«>od's  nui.  Moor.  101  ;  v.  .Sor/.-«.  3  Sandf.  Ch.  (Ainer.)601 ; 

2  Roll.  Ab.  823;  Co.  Litt.  41  b;  {q)  Co.  Litt.  33  b;  2  RoU.  Ab. 

Via.  Ab.  Waste ;  Com.  Dig.  Waste ;  815;  Jlurcyy.  Askwitk.'Ro^.  234. 

Craig  on  Trees,  4.     See  Hi-xdry  v.  (r)  Dare;/  v.  Asiwith,  lb. ;  Hutt.  19, 

J<bb,   8    Ir.    C.   L.    433.     See,    aa  [»)  Livhigtton    v.    Jttynoldt,    28 

to  covenant  hy  leasee  to  repair,  Wend.  (Amer.)  115. 

"having  or  taking  sufficient  house-  (!)  Jackttm  v.Broioiitoii,  T  Johns. 

bote,     and      without     committing  [Amer.)  228. 

waste."     Deiiii     mid     t'/iaplrr     of  (ii)  Simiiunu  v.   ffvrloii,  7   Bing. 

Briiiol  V.  Joi-M,  1  El.  &  El.  484.  648 ;  33  E.  E.  588. 

(«)  Co.  Litt.  41  b.  (j-)  Co.  Litt  53  b. 

(o)  Lee  V.  Altioii,   1  Bro.  C.   C.  (i/)  Eait  v.   Harding,   Cro.  Elia. 

194;  3  Bro,  C.  C.  37;  1  Ves.  Jr.  498;  Dot  v.  ll'r/«-«,  11  East,  56. 

78 ;  .V<mA  v.  E„rl  nf  Derby,  2  Vem.  {z)  Co.  Litt.  33  b ;  Lewii  Bowlt'i 

537.  aiit,  n  Co.  Rep.  82  a;  Siminmij  y. 

(;.)  Co.  Litt.  54  b.     See  Sailf  N<Tto„,  1  Bing.  646;  33  E.  H.  588. 
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defr&ying  the  expenses  of  past  or  contemplated  repairs  (n) ;      ^-^^P-  "'■ 

nor  can  it  be  exchanged  for  other  timber  better  adapted  for '■ 

the  repairs  in  question  (ii).     It  is  waste  even  if  the  same 
wood  which  has  been  sold  be  bought  back  again  (c). 

Timber  may  not  be  cut  for  the  purpose  of  firewood  as  long  as  EitoTeni. 
there  is  any  dry  or  decayed  wood  or  underwood  on  the  land  (rf). 
The  right  to  firebote  is  limited  to  the  taking  of  sufficient  wood 
for  the  principal  dwelling-house  or  mansion  on  the  estate,  and 
does  not  extend  to  firewood  for  farmers  or  labourers ;  nor  could 
a  custom  to  that  effect  be  supported  (c). 

A  copyholder  is  entitled  to  estovers  by  custom,  and  it  would 
appear  that  he  is  entitled  to  them  of  common  right  even 
without  a  custom  (/). 

The  committee  of  a  lunatic's  estate  may  cut  timber  for 
repairs  as  a  prudent  owner  would  do  (.9). 

The  cutting  of  fruit  trees  growing  in  a  garden  or  orchard  is  WMtemgardeiiH 
waste,  unless  they  have  been  torn  up  by  the  wind  (ft).  But  it 
is  not  waste  to  cut  fruit  trees  which  do  not  grow  in  a  garden 
or  orchard,  but  grow  scatteringly  on  divers  places  of  the 
land(0-  The  ploughing  up  a  strawberry-bed  before  it  is 
exhausted  is  waste  (A-). 

It  is  waste  if  the  tenant  of  a  dove-house,  warren,  park,  fish-  WutM  in  parks, 
pond,  or  the  like   take  so  many   of  the  animals   that   the  &c. 
perpetuity  of  succession  is  destroyed  (/) ;  or  suffer  the  pale  of 
the  park  to  decay  so  that  the  deer  escape,  or  permit  the  banks 

(«)  Ourgea  v.  Slaiijidd,  Cro.  Eliz.  (j)  Ex  jwrtf  Liidiovi,  2  Atk.  407 ; 

593;  /,«  V.  AMm,,  1  Bro.  C.  C.  Pope,  2nd  od.  162. 
194,  3  Bro.    C.   C.   37;    Gmi/er   v.  {h)  Co.    Litt.   63    a;     Littier   v. 

Eyre,  Coop.  136.  Tltompami,  2  Beav.  129. 

(i)  Att.-<Jen.  v.  Statvell,  2  Anrt.  (0  Bro.  Ab.  Waste,  pi.  143. 

Ml.  (t)   Watherdly.  Hoifelh,  1  Camp. 

(c)  Co.  Litt.  33  b.  227. 

(rf)  2  KoU.  Ab.  820,  pi.  9 ;  Co.  (/)  Co.   Litt.  53   b ;  Hob.   334 ; 

Litt.  33  b  ;  Cruise,  Dig.  80 ;  Cole  v.  Vamiour's  mm,  2  Leon,  222 ;  ,4ih»i., 

P^wn,   1    Ch.    Ca,    106;    Jackaun  4   Lev.   240;    Kimjitoa   v.    Eve,    2 

V.   Bnmitsim,    7    Johns.     (Amer.)  ■V.&B.349;  13R.E.  116.  SeeAfay- 

m.  ntirdy.Gibton.'V/.'S.  (1816)  20i,  tot 

[()  Sarlfa  v.  Sariet,  3  Sand.  Ch.  declaration  that  tenant  for  life  was 

(Amer.)  601.  not  entitled  to  deer  and  pigeons 

{/)  Hfi/tUni'a  caae,  13  Co.  Bep.  absolute!;',  but  only  to  their  reaaon- 

6";  Scriven  on  Cop.  291  rf  atq.  able  enjoj-ment. 
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Chap.  IV.      of  the  fieb-pond  to  get  out  of  repair  so  that  the  fish  escape  or 

'- the  pond  dries  up  (m).     If  the  lessee  of  a  warren  by  charter  or 

prescription  plough  ap  the  land,  it  is  waste  (n);  but  it  is 
otherwise  if  it  be  only  land  stored  with  coniea  and  not  a  legal 
warren ;  and  stopping  up  and  digging  cony  burrows  ia  not 
waste  in  a  warren  (o).  Deer  in  a  lawful  park  are  part  of  the 
inheritance :  it  ia  waste  in  a  tenant  for  life  to  do  anything 
to  sever  the  deer  from  the  inheritance ;  and  it  seems  that 
reclaiming  deer  is  an  act  of  waste,  because  it  makes  them  no 
no  longer  venison  in  a  park,  but  chattels  like  any  other 
domesticated  animals  (p). 
Wutein  waU«  n  ig  ^agte  to  suflfer  a  wall  of  the  sea  to  be  in  decay,  so  as  by 
buiki  of  riren.  the  flowing  and  reflowing  of  the  sea  the  meadow  or  marsh  be 
surrounded,  whereby  it  become  unprofitable  ;  but  if  it  be  sur- 
rounded suddenly  by  the  rage  and  violence  of  the  sea,  without 
any  default  of  the  tenant,  it  is  not  waste  (9).  So  also  {aemUe) 
it  is  waste  if  the  tenant  do  not  repair  the  banks  or  walls  against 
rivers  or  other  waters,  whereby  the  meadows  or  marshes  be 
surrounded  and  become  rughy  and  unprofitable  (r). 
WM(e  in  mines,  It  ig  waste  if  a  tenant  for  life  or  for  years  dig  for  clay, 
gravel,  lime,  brick  earth,  minerals,  stones,  or  the  like  («).  If 
there  he  a  grant  of  lands,  or  of  lands  and  mines  expressly,  he 
may  dig  and  take  the  profits  of  mines,  gravel  pits,  or  clay 
pits,  open  at  the  time  of  the  grant,  or  which  a  preceding 
tenant  in  tail  under  the  settlement,  or  other  person  rightfully 
entitled  to  open,  may  have  opened,  bat  he  may  not  open  new 
ones  (0-     Nor  does  a  power  to  lease  with  the  mines  land  on 

(m)  Co.   Litt.   33  a;    Hob.   234;  Litt.  33  Ij;   2  Roll.  Ab.  816.     See. 

Bathuret  v.  Biirdrii,  2  Bro.  C.  C.  64.  however,   the  alterations  made  by 

(n)  Co.  Litt.  53  b ;  Angeriltiu  v.  atatutfl,  putt,  p.  80. 

Huul.  6  Vea.iSl.  (l)  Co.  Litt.  54  b;  Saiwdtn' com. 

(«)  LuTtini/  V.    Conn,   1   It.   Ch.  5  Co.  Eep.  12  a;  Viiifr  v.  Vaiyhai,, 

273.  2  Beav.  469 ;  Hanilfy  v.  Itiitiell,  13 

{l<)  Ford   V.    TyuU,    2   J.   4  H.  a.  B.  591 ;  Boyot  v.  iJnyof,  32  Beav. 

153,  jtr  Wood,  V.-C.  309  ;  Ct»jij  v.  Rim-hii'l.  2  Eq.  160. 

(q)  Co.    Litt.    53    b;    Bro.   Ab.  See  as  to  whether  minea  are  open 

Waste.  or    not,    Elim    v.    tiiiowdoii    SlaU 

(r)  Co.   Litt.    33   b;     CalliB    on  <)uarr/«,  4  App.  Ca.  465;   OreviUr- 

SewMS,  146.  .V»j/«itv.  J/(icA-«,!i'e.(1900)A.C.a3. 

(f)  Bro.  Ab.  Waste,  pi.  93  ;   Co.  See  as  to  working  gravel  pita  so  as 
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which  there   are  both  open  and  unopened  minsB  authorise      (^"p- 1^- 
&  lease  of  unopened  mines  (w).  

Ab  a  tenant  for  life  or  years  is  entitled  to  continue  the 
working  of  mines  which  were  open  at  the  time  he  came  in,  bo 
he  may  use  all  means  necessary  for  working  them.  He  may, 
if  it  can  be  done  without  any  special  damage  to  the  inherit- 
ance, sink  new  shafts  and  pits  to  follow  the  same  vein  of 
coal  (x),  or  to  reach  new  seams  lying  under  the  old  seams  (jf). 
Bat  it  is  doabtful  whether  be  has  a  right  to  open  pits  or 
mines  which  have  been  abandoned,  or  the  preparations  for 
opening  which  have  not  been  completed.  The  question 
must  always  depend  on  the  circumstances  of  each  particular 
case  (z) . 

The  rule  that  a  tenant  for  life  or  years  may  continue  the 
working  of  open  mines,  gravel  or  clay  pits,  extends  to  the  case 
of  quarries  of  slate  or  limestone,  which  have  been  worked  by 
the  owner  of  the  inheritance  for  the  purpose  of  making  a 
profit ;  but  it  seems  that  the  rale  does  not  apply  to  cases 
vhere  stone  or  slate  has  been  dug  out  of  a  quarry  for  the 
purpose  of  building  or  repairing  bouses  on  the  property,  and 
not  for  the  purpose  of  profit  (a). 

The  words  '*  mines  and  minerals  "  in  an  instrument  include 
stone  gotten  by  underground  working,  unless  there  is  some- 
thing in  the  nature  or  context  of  the  deed  to  show  that  it  was 
not  intended  to  be  included  (b).  A  quarry  refers  to  a  place  upon, 
or  above,  and  not  under  the  ground,  whereas  the  word  mine 
refers  to  underground  workings  (c). 

to   deetroT    the    aurface,    EHii   v.  (z)   Finer   v.    Vaughaii,   2   Beav, 

Itrumlty  Local  Board,  43  L,  J.  Ch,  469  ;  50  B.  E.  246 ;  Bafjot  v.  Ba</vt, 

763,  W.N.  (1876)  156.  32BeaT.  M9,  516;  Clhtt:hv.Dep»o)i, 

(«)  Clfgg  V.  Sowland,  2  Eq.  160.  78  L.  T.  Jo.  321. 

(i)  n'hitfield  T.  Jfeioit,  2  P.  Wma.  (a)  i,7iu»  v.  SnMadon  Slate  Quar- 

240;  Claveringv.  CTowmjip.ib.  388;  Het,  4  App.  Ca.  465. 

rtim-  y.    Vatighan,   2   Beav.   469;  (6)  Sell   y.    Wilion,    1  Ch.    303; 

Elia*  T.  Siiowdon  Slate  Quam'et,  4  Midland  Eailway  Co.  v.  Checkley,  4 

App.  Ca.  166,  per  Lord  Selbome.  Eq.  26.     See  Midland  Kailway  Co. 

^  In  re  Mtiyuard't  Stttltd  £>(a(e,  T.  Hainichviood,   ^.,  Baitway  Co., 

(1899)  2  Ch.  351.  20  Ch.  D.  632. 

(s)  Spmixr   V.    Sturr,   31   Beav.  (c)  Bell  v.  WiUon,  1  Ch.  303. 
334. 
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Cbap.  IT.         The  reservation  of  mineraU  includes  sU  reasonable  means 

Stci.  2. 

of  getting  them  {a). 

B«MmUon  and      \  reeervation  ot "  minerala  "  includes  every  sabstance  which 

exception  of  *^ 

minenii.  can  be  got  from  underneath  the  aarface  of  the  earth,  whether 

by  mining  or  quarrying,  for  the  purpose  of  profit,  unless  there 
is  something  in  the  context  or  in  the  nature  of  the  transaction 
to  induce  the  Court  to  give  it  a  more  limited  meaning  (e) .  The 
test,  however,  is  not  whether  the  substances  in  question  can 
be  worked  at  a  market  profit  at  the  time,  but  whether  they 
have  a  use  and  a  value  independent  of  and  separate  from  the 
rest  of  the  soil  if),  A  reservation  of  mines  and  minerals  in  a 
farming  lease  does  not  indicate  an  intention  to  exclude  a 
custom  of  the  country  for  tenants  to  remove  and  sell  flints 
which  come  to  the  surface  in  the  ordinary  course  of  agricul- 
tural operations  so  as  to  deprive  the  tenant  of  this  right  {g}. 

BaioTera  of  A  tenant  for  life  or  years  may  take  reasonable  estovers  of 

^emk  ^'  *  gravel  and  clay  for  the  repairs  of  buildings,  although  the  pits 
were  not  open  at  the  date  of  the  grant  or  demise  {h).  There 
may  be  also  estovers  of  brick  earth,  lime,  or  the  like,  lor  the 
reparation  of  buildings  or  manuring  the  land(i).  So  also 
may  there  be  estovers  of  coal  (k).  If  there  are  open  quarries 
of  limestone  on  the  land,  the  tenajits  may  work  them  for 
estovers  (i), 

Torbai7.  A  tenant  for  life  or  years  of  land  comprising  turves   has 

a  right  to  cut  by  way  of  estovers  as  many  turves  as  may  be 
reasonably  sufficient  for  consumption  on  the  premises  by  way 
of  firebote  (m),  but  he  may  not  cut  turves  for  the  purposes  of 

(<0  Earlof  Cardiyauv.  Amiilage,  (1899)  2  Ch.  190,  197. 

2  B.  &  C.  197 ;  26  E.  E.  ai3 ;  Protid  (</)   Tucttr  v.  Lii></er.  21   Ch.  D. 

v.Bn(e«,»iL,J.Ch.411.  See //um>  36,  8  App.  Ca.  508. 

V.  Eydiiiy,  5  M.  &  W.  60 ;  Goold  v.  (/<)  2  Roll.  Ab.  816. 

Great  Wetten,  Deep  Coal  Co.,  2  D.J.  (i")  Co.  Litt.  SSb,  Mb;  Snimdn-s' 

ft   S,    600;   MordiK   v.   linm   attd  m«f,  5  Co,  Eop.  12  a, 

ChaptiTT  of  Durham,  8  C.  P.  336 ;  (4)  2  Roll.  Ab.  816. 

Hayla  v.  Peuw  and  I'aHnert,  Ltd.,  (t)  Purcrll  v.  Nuih.  1   Jon.  6^3; 

(1899)  1  Ch.  567.  Mau^ld\.  Crawford.  9Ir.  Eq.  271. 
CO  Hext  V.  out,  7  Ch.  712.  (m)  De  Sidia  v.  Critmn.  1  Ba.  & 

(/)  Xarl    of    Jtr$ty     v.     Neath  Be.  188;   12  E.  E.  12;  Lord  Coar- 

l^Kp'oB,  22  Q.  D.  D.  562,  ;)«■  Bowen,  town  v.    Ward,  1  Sch.  ft  Lof.  8; 

L.J.;  Johiatone  v.  Crirmpton  &  Co.,  Hovileij  v.  Jebb,  Sir.  C.  L.  435. 
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sale  («),  unless  turves  have  always  been  so  cut,  or  unless  there      ^^-  ^^■ 

is  no  other  mode  of  enjoying  the  land  (o).  

The  right  of  turbary  only  applies  to  turves  adapted  for  the 

parposes  of  fuel,  and  does  not  apply  to  turves  of  grass  (j>). 

A  copyholder,  whether  of  inheritance  or  for  life,  or  for  years  inTest  of  oopj- 
..  1..     liolder  in  mines, 

only,  has  the  same  possessory  interest  in  mines  as  he  has  in  ciaj,  gntv«i,  be; 
trees(f).  By  custom  a  copyholder  of  inheritance  may  have 
tfae  right  to  hreak  the  surface  and  dig  gravel,  sand,  and  clay, 
without  stint,  from  out  of  his  own  tenement  for  the  purposes  of 
sale  off  the  manor  (r).  So  also  may  a  customary  tenant  have 
the  right  by  custom  to  work  mines  for  profit  on  his  own  copy- 
hold tenement  («).  But  in  the  absence  of  custom  the  tenant 
cannot,  without  the  leave  of  the  lord,  open  or  work  new  mines 
or  work  quarries  upon  his  own  tenement,  nor  on  the  other 
band  can  the  lord,  in  the  absence  of  a  custom,  open  and  work 
mines  upon  the  tenement  of  a  copyholder  (t). 

It  a  stranger  takes  the  minerals,  the  copyholder  can  bring 
trespass  against  the  stranger  for  interfering  with  his  possession, 
and  the  lord  may  bring  an  action  against  the  stranger  to  recover 
the  minerals  (iO>  The  right  of  the  lord  of  a  manor  to  minerals  Kigbt  of  lord  le 
is  a  right  of  property  to  the  mineral  substance  only,  subject  to  ^p/hDld&° 
which  the  copyholder  has  an  estate  in  the  soil  throughout.  If 
the  lord  has  removed  minerals,  the  space  left  belongs  to  the 
copyholder  (»)• 

(i.)  Ci>ppingrr  v.   Oubbiat,  3  J.  ft  $tonr.  9  H.  L.  C,  692 ;  llaninrr  y. 

L.  410 ;  Hottleif  v.  JtU,  8  Ir.  C.  Tj.  tVia«ff,  4  D.  J.  &  8.  626. 
435;   WaktJuM  v.  Urndron,   11  L.  (»)  B,*/wpo/Wiii<:htsler  v.  Knight, 

B.  L  30i.  IP.  Wms.  406;  1'am.tt  v.  I'uhntr, 

(ol  Copi-iiiger  V.  Ovbbiiit,  3J.&  3M.&E.632;  41B.B.H9;  Duke 

L.  410 ;  SteveuBOn  v.  Moore,  7  Ir.  Ch.  of  J'ortla„d  v.  Hill,  2  Eq.  763. 
462.    See,  as  to  granta  of  turbary,  (()  Jiiihupo/Wiuchettfr-r.Kjiight, 

Hill   T.   harry.    Hay.    A   J.    688 ;  1   P.  WmB.  406 ;   Grey  t.  Duke  of 

Jlanjrove  v.  Coiigleton,  12  Ir.  C.  L.  Nurthumberland,   13   Vea,   236,    17 

362,  368.  Vee.   281 ;     Ilwrue   v.    Taylor,    10 

(p)  See  WiUon  v.  Wille4.  7  Eaet,  Eaat.  189;  10  E.  E.  267;  Cuddoii 

121;   8   E.  K.   604;    Wilkinion   t.  v.  Morlry,  TH».  2M;  Dukeof  Port- 

Haygarth,  12  Q.  B.  837.  land  v.  Hill,  2  Eq.  765;    Kardley  v. 

(j)  Scriv.  on  Cop.  206 ;  Eardley  Lord  Gmiinlie,  3  C.  D.  832. 
V.  Lord  GranvUle,  3  C.  D.  832.  See  («)  Eardley  v.  Lord  aranmlU,  3 

a.te»n-  T.  Jf«c/«in,  2  D.  F.  ft  J.  415.  C.  D.  p.  833. 

(r)  Mar^ui»ofSalUburyy.  Ulod- 
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Cb»p.  IV.         The  lord  of  a  manor,  in  the  absence  of  custom,  is  entitled  to 

Sect.  2.  . 

every  Bulistance  which  can  be  got  underneath  the  surface  of  the 

earth  in  a  copyhold  tenement  for  the  purpose  of  profit  (x). 
Although  in  the  case  of  copyholds  the  property  in  the  mines 
and  minerals  is  in  the  lord,  the  concurrence  of  the  tenant  is 
necesBary,  as  a  rule,  in  order  that  the  minerals  may  he 
worked  ly) ;  and  accordingly  a  copyholder  may  obtain  an 
injunction  against  the  lord  entering  and  digging  for  minerals 
under  his  tenement  {z).  It  seems  open  to  question,  however, 
whether  the  lord  is  not  free  to  work  the  minerals  without  the 
concurrence  of  the  tenant,  provided  that  he  does  ao  by  under- 
ground workings  and  without  entering  upon  or  interfering  with 
the  surface  (a),  . 

lUght  of  lord  of  T^ie  lord  of  a  manor  may  take  gravel,  marl,  loam,  turves,  &c., 
1  the  waste  of  the  manor,  so  long  as  he  does  not  infringe  apon 
the  rights  of  the  commoners.  His  right  exists  by  reason  of  his 
ownership  of  the  soil,  and  is  quite  independent  of  the  right  of 
approvement  under  the  Statute  of  Merton  or  at  common  law. 
There  is  no  ground  of  distinction  between  the  lord's  "  digging 
and  cutting  "  simply,  and  "  digging  and  cutting  tor  purposes  of 
sale."  The  burthen  of  proving  that  be  avails  himself  unduly  of 
this  right  lies  on  the  tenants.  In  the  case  of  approvement  the 
omii  probandi  is  on  the  lord,  upon  the  ground  that  the  lord 
having  made  a  grant  over  the  whole  waste,  his  right  to  inclose 
is  treated  as  a  right  conditional  upon  his  establishing  that  he 
has  left  sufficient  to  enable  the  tenants  to  enjoy  the  right 
of  common  granted  (i>). 
,.  Any  permanent  alteration  of  the  character  of  land,  such  as 
'  the  eonversion  of  meadow  into  arable  land  by  ploughing  it 
up,  or  arable  land  into  wood,  or  a  meadow  into  an  orchard, 
is  waste,  even  although  the  value  of  the  land  be  increased, 
because  it  not  only  changes  the  course  of  husbandry,  but  affects 

(r)  Att.-Qeii.  T.  Tomline,  3C,  D.       730. 
76a  ;  15  C.  D.  150;  Hext  v.  Oill,  7  (<.)  ScnTen,  298;  and  see  BmD$er 

Ch.  712.  T.  Ma-:lmn,  2  D.  F.  &  J.  415. 

(j)  Ht^    V.    QiU,    7    Ch.    712;  (*)  fMl  v.  Byron,  4  C.  D.  667; 

Eardtey  v.  Lord  (h-aavilh,  3  C.  D.  Bell   v.    Lore,    10   Q.    B.   D.    358 ; 

832.  Bobertaon  v.  fftirtopp,  43  0.  I).  484, 

(«)  AtU-Oen.  v.  Tomline,  5  C.  D.  499. 
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the  proof  of  title  {<•).    But  a  mere  temporary  alteration  in  the      **»P-  rv- 

ordin&ry  and  reasonable  course  of  husbandry  is  not  waste  (d).  ■ 

The  enclosure  and  cultivation  of  waste  land  may  be  waste  by 
reason  of  the  injury  to  the  evidence  of  title  (e). 

By  the  general  law  a  tenant  for  life  or  for  years  is  under  no  Wute  bj  bad 
obligation  to  cultivate  land.  It  is  not  waste  to  suffer  arable  ^n^™  ""'° 
ground  to  lie  freeh  and  not  manured,  so  that  it  grows  full  of 
thorns  :  it  is  merely  bad  husbandry  (/).  To  oblige  a  man  to 
cultivate  according  to  good  husbandry,  there  must  be  either  an 
express  contract  or  a  custom  of  the  country  (g).  A  custom  of 
the  country  need  not  have  existed  from  time  immemorial,  as 
must  a  custom  properly  so  called.  It  is  sufficient  if  there  be 
a  general  usage  applicable  to  farms  in  the  part  of  the  country 
iu  which  the  land  is  situated  (/<)■  The  mere  relation  of  land- 
lord and  tenant  creates  an  implied  obligation  on  the  part  of 
the  tenant  to  manage  and  use  a  farm  in  a  husbandlike  manner 
according  to  the  custom  of  the  country  where  the  premises  are 
situated  (i)i  unless,  indeed,  the  lease  or  agreement  contain 
some  express  covenant  or  premise  inconsistent  with  such 
custom  and  sufficient  to  exclude  it  (k).  The  removal  of  hay, 
Etraw,  dung,  crops,  &c.,  from  a  farm  is  waste,  where  it  is 
contrary  to  the  custom  of  the  country,  and  will  be  restrained 


(e)  Co.  Litt,  M  b ;  Lord  Darcy 
y.  Aikwith.  Hob.  234 ;  Wortlr;/  v. 
'it'intrt,  -i  Bro.  P.  C,  377  ;  Simmimi 
v..Vi>rto(i,7Bing.647;  33E.E.388; 
llariuj/  V.  Oi'Titig,  3  Sw.  661 ;  Wat 
flam  Central  Charity  Hoard  t.  Eatt 
London  Wateru-orki  Co.,  (1900)  1 
Cli.  624;  but  see  Meux  v.  Cohlty, 
[Un]  2  Ch.  253;  and  eee  Agri- 
cultural Holdings  Act,  1863,  s.  42. 

K)  2  Roll.  Ab.  814;  Vinet,  Ab. 
lit.  Waste;  Malevrerv.  .SpinAt.Dyer, 
J:  a;  Simmons  v.  Norton,  7  Bing. 
S47;  33  B,  B.  588 ;  Cruise.  Dig.  tit. 
iii.  c  2,  B.  19 ;  Gibbon  on  Dilap.  198. 

(f)  Q,ife.>,'»  CoUeije  v.  HallM,  14 
Eaet,  489;  13  B,  B.  293.  See 
obsoTvationa  on  this  case  in  Wat 
IliimCkurityv.  EaetLottdon  Water- 
'Torki  Co.,  (1800)  1  Ch.  624. 

K.I. 


(/)  Bro.  Ab.  Waate,  pi.  fl;  2 
EoU.  Ab.  814;  Button  v.  Warren, 
I  M.  &  W.  472  ;  46  E.  B.  368. 

(j)  Huttoii  V.  Warrm.  1  M.  & 
W.  472;  46  E.  E.  368.  pfr  Lord 
Wensleydale. 

(A)  Ltiffh  V.  ffetmtt,  4  East,  154; 
Pulby  V.  Bint,  1  B.  &  B.  224  ;  21 
E.  E.  677 ;  and  see  Tucker  v. 
Linger,  21  C.  D.  36;  8  A.  C.  508. 

{>)  Pov-hy  V.  Walker,  5  T.  E. 
373;  2  E.  E.  619;  Halijax  v. 
Chamlert,  4  M.  &  W.  662  ;  BeaU 
T.  Saundert,  3  Bing.  N.  C.  850; 
Woodfall,  letb  ed.  186. 

(fr)  Hatton  T.  Warren,  1  M.  &  W. 
466;  46  E.  E.  368;  Clark  v. 
Royiton,  13  M.  &  W.  752 ;  Wilkiiu 
T.  Woci,  17  L.  J.  «.  B.  319  ; 
WoodfoU,  16th  ed.  186. 

4 


oyGoot^le 


LEGAL    WASTE. 

by  injunction  (1).  So  slao  the  sowing  of  lands  with  pernicious 
~  crops,  such  as  mastard,  is  waste,  and  will  be  restrained  (m). 

The  obligation  to  cultivate  lands  according  to  the  custom  oi 
the  country  does  not  apply  to  a  garden  or  meadow  let  with  a 
gentleman's  residence  (")• 

Waste  in  houses  or  buildings  consists  either  in  palling  them 
down  or  in  suffering  them  to  go  to  decay  (o).  The  law  of 
waste  extends  not  only  to  dwelling-houses,  hut  to  every  de- 
scription of  buildings,  such  as  outhouses  and  barns  {}>).  An 
alteration  of  buildings  which  changes  their  nature  and  character 
is  waste,  even  although  the  value  of  the  premises  be  thereby 
increased.  Thus,  the  converting  two  chambers  into  one,  or 
e  converso,  or  the  converting  a  hand-mill  into  a  horse-mill,  or 
a  corn-mill  into  a  fulling-mill,  or  a  malt-mill  to  a  coni-mill, 
or  a  logwood-mill  to  a  cotton-mill,  have  been  held  to  be 
waste  (5).  80  also  the  conversion  of  a  private  house  into  a 
shop  is  waste  (r).  So  also  may  the  building  of  a  new  house, 
where  there  was  one  before,  be  waste,  if  it  impair  the  evidence 
of  title  (s).  In  Smith  v.  Carter  (t)  the  Court  restrained  a  man 
from  pulling  down  a  house  and  building  another  which  the 
landlord  objected  to.  "It  is  not  sufficient,"  said  Lord 
Romilly,  M.  R.  (h),  "  that  the  house  proposed  to  be  built  is 
a  better  one.  The  landlord  has  a  right  to  exercise  his  own 
judgment  and  caprice,  whether  there  shall  be  any  change :  if 

(0   Piiltttiey   T.   Shflton,    5   Ves.  (j)  Co.  LittSSa;   Oreei.  v.  Coir, 

147,   260,   n. ;  v.   Oiitlmv,   16  2    Waim.    Saund.    228;    CHy    <•/ 

VeB.173;  Kimptmiy.  &r,2V.&B.  Lmidoa  v,  Graeme,  Cro.  Jac.  182; 

349;  13  R.  K.  U6;  I'ralt  v.  llrett,  lirydga  v.KUbnrn,  cit.  5  Ves.689; 

2Madd.62;   17E.H.187;    W<iItoa  5  E.B.  146; //((ii(t.  Btoiuhc,  Sau.  ft 

V.  Johnsoji,  13  Sim.  352.  So.  191 ;  but  see  Oraud  Oih'iI  Vo.  t. 

(m)  Pratt  t.  Jintt,  2  Madd.  62  ;  McNiimix,  29  L.  R.  Ir.  131  (C.  A.). 

17  R.  B.  187.  {r)  ll<m«Ht  v.   Sudhr,    U    Vee. 

{»)  JvhmUinet.  Hymoni,  9  li.t.  326;    9    E,    E.    341;     Di-yyett    v. 

0.  S.  S35;  Gibbon  on  Dilap.  202.  Cnrimw,   1    Set.   553;    MauuseU  v. 

See,  as  to  cultivation  uf  glebe  land,  Hurt,  1  L.  R.  I.  88. 

BiTd  V.  iW;./,,4B.  &  Ad.  826;  38  (»)  Co.  Litt.53a;   tWf  v.  Gretn, 

E.  R.  382.  1   Lev.    309;  S.   C,    nom.   O./e   t. 

(o)  Co.  Litt.  53  a.     See  Kimpton  Forth.  1   Mod.  94.     But  see  Jtmet 

V.  Ece,  2V.  &B.  353;   13  R.  E.  116.  v.  ChajqieU,  20  Eq.  530. 

(;.)  2)w  V.   Earl   of  Burlinijlon,  (()  18  Beav.  78. 

5  B.  ft  Ad.  507 ;  39  E.  R.  549.  («)  lb. 
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he  objects,  the  Court  will  not  allow  a  tenant  to  poll  down  one      '^'^p-  ^ 

Swi.  2 
houfle  and  baild  another  in  its  place"  (x).  

But  in  Dohetiy  v.  Allman(y),  where  land  with  buildinge 
which  had  been  used  as  stores  waa  leased  for  a  very  long  period, 
and  the  buildings  had  fallen  out  of  repair,  and  the  lessee  was 
proceeding  to  convert  the  stores  into  dwelling-houses,  which 
^ould  much  increase  their  value,  the  Court  refused  to  interfere 
by  injunction. 

A  covenant  to  repair  being  positive  as  well  bb  negative  in  its 
obligations,  the  tenant  is  thereby  bound  ae  well  not  to  do  an 
act  amounting  to  voluntary  waste  as  to  repair  dilapidations  (z). 
The  existence  in  a  lease  of  a  covenant  to  repair  and  to  surrender 
np  the  buildings  at  the  end  of  the  term  in  good  condition, 
does  not  preclude  the  Court  from  granting  an  injunction  to 
restrain  the  pulling  down  of  buildings  just  before  the  end  of 
the  term  {a). 

The  suffering  houses,  buildings,  &c.,  to  go  to  decay  byPenniwiTe 
wrongfully  neglecting  to  repair  them  is  permissive  waste.  An 
action  on  the  case  for  permissive  waste  lies  against  a  tenant 
for  life  or  years  vpon  who7n  an  express  duty  to  repair  is  imposed 
by  the  instniment  which  creates  the  estate  (h).  There  are  also 
authorities  at  law  to  show  that  an  action  on  the  case  for 
permissive  waste  can  be  maintained  against  a  tenant  for  life 
or  years,  even  though  no  express  duty  is  imposed  on  him  by 
the  instrument  which  creates  the  estate  (c).  But  it  seems  to 
be  now  settled  that,  as  a  general  rule,  in  the  absence  of  express 
Eigreement,  there  is  no  hability  on  a  tenant  for  life  or  a  tenant 
for  years  for  mere  permissive  waste  (d).    "Where,  however,  a 

(i)  Maaiitell  v.  Hort,  1  L.  R.  I.  (n)  Mayor  of  Loudon  t,  Hedijer, 

88.    See  Bro.  Ab.  Waste;  Cruise,  18  Ves.  356. 

Dig.  tit.  iii.  c.  2,  e.  12.  (6)   WomJhotm  v.  Walker,  5  Q.  B. 

Cv)  3   App.    Cft.    709  ;    and    Bee  D.  401 ;    and  see  Jt>ik»  v.  Cti/den, 

.Vrai  y.  CMet/,  (1892)  2  Ch.  253 ;  (1697)  1  Ch.  694. 

rae  Ham  Charily  Board  v.  Eait  (c)  O/vmi  v.  Co?*.  2  WiUm.Saund. 

Loviua    WatervJorkt  Oo.,    (1900)  I  646;   YiUmvly  v.  Qower,   11   Eich, 

Ch.  p.  633.  294 ;  Davie*  v.  Davifs,  38  C.  D.  499. 

(r)  fiwY.  JaciTOii,  2  Stark.  293;  (d)  In    re    Cartivright,   Avia    v. 

A*  V.  Bird,  6  Car.  &.  P.  195  ;  41  A'eM,-nia«,  41  C.  U.  532 ;   Dimimd  t. 

B.  B.  408 ;  Gibbon  on  Dilap.  153.  A'exvburn,  (1898)  1  Ch.  p.  32 ;  In  re 
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lessee  who  is  bound  by  hia  leaae  to  keep  the  premiBes  in 
-  repair,  bequeaths  the  leaae  to  perBona  in  succesBion,  the 
tenant  for  life  under  the  ivill  is  bound,  as  between  hunaelf 
and  the  testator's  estate,  to  keep  the  piopert;  in  repair,  so  far 
as  the  want  of  repair  arises  during  the  continuance  of  hia 
interest  (c).  By  the  custom  of  certain  manors,  the  copyhold 
tenants  are  bound  to  keep  their  holdings  in  repair  (/). 

The  general  rule  of  law  is  that  personal  chattels  once 
annexed  to  the  freehold  become  part  of  it,  and  may  not  be 
again  severed  without  the  consent  of  the  owner  of  the  inherit- 
ance, and  that  it  is  therefore  waste  if  a  tenant  for  life  or  years 
who  has  annexed  a  personal  chattel  to  the  freehold  afterwards 
takes  it  away  ig).  But  many  exceptions  have  been  engrafted 
on  this  general  rale,  the  most  important  being  in  favour  of 
trade  fixtures.  Chattels  which  have  been  affixed  to  the  free- 
hold for  the  purposes  of  trade  (/()>  eind  which  retain  the  general 
character  of  trade  fixtures,  may  be  removed  by  a  tenant  for 
years  during  his  term  (t).  The  exception  does  not,  however, 
extend  to  buildings  which  have  been  let  into  the  soil,  although 
used  for  trading  purposes.  A  tenant  for  years,  even  under 
the  most  favourable  circumstances,  has  no  right  {k)  to  remove 
any  building  which  he  has  erected  merely  because  it  is  used 
only  for  the  purposes  of  trade  {I). 

The  indulgence  which  exists  with  respect  to  trade  fixtures 
extends  also  to  many  cases  of  fixtures  put  up  by  a  tenant  for 
Parry  and  Sopkin,  (1900)  1  Ch.  210;  Fi^tg  v.  Addei.br(^.  \3  U.  & 
160;  and  see  Pciuyf  t.  Bloi/mve,  8  W.  174:  Wardv.Countetio/Zhidiey, 
D.  M.  &  Q.  448,  458.  57  L.  T.  20. 

(f)  In  re  BfUy,  (1899)  1  Ch.  821  ;  (A)  But  8oeyiw(,  p.  80. 

fleWiw«,  (189S)2Ch.  54.     But  soe  (l)  I'fnton    v.    Sohart,    2    East, 

Re  Parry  and  Hopkin,  (1900)  1  Ch.       90  ;  6  R.  R.   376 ;  Ehua  v.  Maiv, 
160.  3  Eaat,  38 ;  6  B.  B.  523 ;  2  Smitb, 

(/)  3eeJilachnore-v.WhiU,(_lS99)      L.  C.  208;  n'UiMie(ut  y.  Sa,nett,27 

1  Q.  B.  293.  L.  J.  Ch.  474.    But  see  Aftan  t. 
<S)  Elwee  t.  Maw,  3  Eaat,  38 ;  6       CaUender,  (1901)  2  Ch.  388.     See. 

B.  B.  523.  as  t«  right  of  minerB  in  certaia  dis- 

(A)  See  Jlf«iM  v.  QiUeiider,  (1901)  trieta  to  ramoYe  buildinga  wected 

2  Ch.  388.  for  mining  purpcwea.  Wake  t.  Hall, 
(i)     Luivloii   V.   Lawton,   3  Atk.  8  App.  Ca.  195 ;  Bee  also  Ward  V. 

18 ;    Elwei  T.  Maw,  3  East,  38 ;  6       Comiteu  o/  Dvdhy,  37  L.  T.  20. 
B.  B.  523;  2  Smith,  L.  C.  207— 


oyGoot^le 


years  at  his  own  expense  for  the  purpoBea  of  ornament  or 
domeatic  convenience,  such  aa  marble  chimney-pieceB,  pier  - 
glasses,  -waiuBcots  fised  with  screws,  hangings  nailed  to  the 
walls,  stoves  or  grates  fixed  into  the  chimney  with  brickwork, 
and  cupboards  supported  by  holdfasts  and  the  ltke(i»).  The 
privilege  with  respect  to  the  removal  of  this  class  of  fixtures 
mast,  however,  be  regarded  aa  one  of  more  limited  extent  than 
obtains  in  the  case  of  trade  fixtures  (n). 

Chattels  which  have  been  annexed  to  the  freehold  by  a 
tenant  for  years,  if  removable  at  all,  should  be  removed  by 
him  before  the  expiration  of  the  tenancy  (o)  ;  or  at  all  events 
before  the  expuration  of  such  further  period  of  possession  as 
he  holds  the  premises  under  a  right  still  to  consider  himself  as 
tenant  (p).  A  tenant  whose  interest  is  of  an  uncertain  duration 
has,  it  would  appear,  a  right  to  remove  fixtures  after  it  has 
expired,  provided  he  does  so  within  a  reasonable  time  {q). 

Questions  respecting  the  right  to  fixtures  may  arise  also 
between  tenant  for  hfe  and  remainderman,  between  heir  and 
executor,  between  vendor  and  vendee,  between  mortgagor  and 
mortgagee,  and  in  other  cases  (r).  In  cases  between  the 
devisee  or  beir-at-law  and  the  executor  the  general  rule  of 
law  obtains  with  the  most  rigour  in  favour  of  the  inheritance 
and  gainst  the  right  to  consider  as  a  personal  chattel  anything 
which  has  been  annexed  to  the  freehold  («}.     "  In  these  cases 

(ra)  fi/ui'er  v.  ifayrr,  Freem.  Ch.  394 ;  35  E.  K.  327 ;  Pugh  v.  ArUm, 

248 ;  2  Eq.  Ab.  430 ;  Beck  v.  Btiow,  8  Eq.  826. 

1  P.  WmB.  84  ;  Ex  parte  Qiiincy,  1  (p)   Wtftoit  v.  Ifiiiidcocft,  T  M.  & 

Atk.  477 ;    Laivton    v.   Laiirtoih   3  W.   14 ;  Barff  v.  Probst,  73  L.  T. 

Atk.   lo;  Let  Y.  liiiiUni,  7  Tttunt.  118. 

191;    17    R.  E.  484,  per    Gibba,  {'/)  See  H'crtOTi    v.    Ifow/rocS,    7 

C.   J.;    flat   V.    St.    Dufitlatt't,   4  M.  it  W.  14;  Ferard  Fist.  134. 

B.   t    C.    686,    per    Bayley,    J.;  (r)  23mitli,  L.  C.  215;  Ferard  on 

in  re  lie  Falbe,    Ward  \.    Taylor,  Piit.  166— 240  ; //ii/ry  v.  flammeri- 

(1901)  1   Ch.   523    (C.  A.)  ;    8.   C.  ley,  3  D.   P.  &  J.  587  ;  Southjmrt 
uoder  niune   of  Leiyk   v.    Taylor,  Bmih'ng  Co.  v.  TliimipMn,  31  Ch.I). 

(1902)  A.  C.  157.  64;  Inr,:  BeFalbe,  Wardv.  Taylor, 
(s)  See  BatMnnd  V.  iiuWrt-jSeW,  2      (1901)   1    Ch.   o23  (C.  A.);  S.  C. 

B.4B.54;  22  E.  E.  649  ;  Jettkim  vnisi  ne.wa  Li^ghr.  Tayiw,{\W>2) 

¥.  Gdhing,  2  J.  &  H.  520;  Ferard  A.  C.  134 ;   Monti  v.  Uarnet,  (1901) 

onFixturea,  110  et  »eq.  1  Q,  B,  205  (0.  A.). 

((j)  Lyde  V.  Bimell,  1  B.  &  Ad.  («)  See    2    Smith,    L.    C.    215; 
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INJUNCTIONS   AOAIN8T  WASTE. 

no  queetion  of  InjuBtica  arises.  There  ia  no  injuBtiee,  no 
forfeiture  of  any  property,  when  a  man  who  is  owner  in  fee 
affixes  his  own  chattels  to  the  freehold  "  {t).  In  cases  between 
the  executors  of  a  tenant  for  life  and  the  remainderman  the 
right  to  fixtures  is  considered  more  favourably  for  the 
executors  ()()>  but  not  so  favourably  as  in  favour  of  a  tenant 
for  years  in  cases  between  landlord  and  tenant  (x).  Successive 
incumbents  of  a  benefice  stand  to  each  other  somewhat  in  the 
relation  of  tenant  for  life  and  remainderman,  but  in  respect  of 
the  right  to  fixtures  the  law  is  much  more  liberal  in  favour  of 
a  deceased  incumbent  than  in  the  ordinary  case  of  tenant  for 
life  and  remainderman  (i/).  In  cases  between  vendor  and 
vendee,  or  mortgagor  and  mortgagee,  questions  respecting  the 
right  to  fixtures  depend  on  the  terms  of  the  contract.  If, 
however,  the  contract  is  silent  on  the  subject,  the  general  rule 
is  against  the  right  to  consider  as  a  personal  chattel  anything 
which  has  been  annexed  to  the  freehold  (z) . 


SECTION    ni. — PERSONS    FOK  AND   AOAINST   WHOU   INJUNCTIONS 
ABE   QEANTED. 

Wute  by  tenant  An  estate  for  life,  whether  it  be  given  expressly  by  the 
instrument  which  creates  it,  or  whether  it  arises  from  equitable 
considerations,  is  always  impeachable  of  waste,  unless  the  con- 
trary be  provided  by  express  stipulation  (a).     The  application 

Ferard  on  Fixt.  211— 24S  ;  and  see  (2)  See  2  Smith,  222 ;  Ferard  on 

Norton  v.  Dathwood,  (1896)  2  Ch.  Fixt.  27-1— 290;  Haley  v.  H<immer»- 

497.  ley,  3  D.  F,  it  J.  587  ;   I^ngbtMom 

[t)  Per  Stirling,  L.  J.,  in  /«  re  v.  Barry,  L.  E.  5  Q.  B.   137;  Ex 

De  Falbf,   Want  t.   Taylor,  (1901)  ]M.rle  Aalbury,  4  Ch,  635 ;  Meux  v. 

1  Ch.  p.  341.  Jatobi,  L.  R.  7  H.  L.  481 ;  Holland 

{!,)  1,1    Te    De    Fulbe,    Ward    v.  v./Zw/i/m.^L.  B.  7C.  P.337;  «inn> 

Taylor,  (1901)  1    Ch.    523;   8.   C.  v.  mmrf,  L.  E.4E!:.328;  Snuthporl 

under  name   of    Leigh   v.    Taylor,  Saiik-iiiy  Co.  v.  Thompson,  37  C.  D- 

(1902)  A.  C.  157.  6i ;  Hobion  v.  Oorringt,  (1897)  1 

(r)  2  Smith,  L.  C.  214  ;  Ferard  Ch.  182 ;   Monti  v.  Barnei,  (1901)  1 

on  Fixt,  166—186.  Q.  B.  203  (C.  A.). 

(y)  Martin  v.  Tfw,  7  E,  &  B.  237.  («)  Cok  v.  Feyton,  1  Ch.  Eep,  37; 

See  Ferard  on  Fixt.  191—203.  Wliitfirld  t,  Bewit,  2  P.  WmB.  240. 
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INJUNCTIONB   AOAINBT   WA8TB.  6 

for  an  injtiiiction  to  reBtrain  a  tenant  for  life  or  for  years  from      Cfcip.  IV. 

committing  waste  is  asually  made  by  the  owner  of  the  inherit 

ance,  bnt  the  application  may  be  made  by  a  remainderman  for 
life,  as  well  aa  by  the  owner  of  the  inheritance;  and  even 
without  making  the  persona  entitled  to  the  inheritance  parties 
to  the  action  (b).  The  intervention  of  an  intermediate  estate 
for  life  does  not  deprive  the  owner  of  the  inheritance  or  a 
remainderman  for  life  of  his  right  to  an  injunction  (c).  So, 
alBO,  tniBteeB  to  preserve  contingent  remainders  may  bring  a 
bill  to  stay  waste  against  a  tenant  for  life(^).  In  Garth  v. 
Ciitttm,  Lord  Hardwicke  held  that  trustees  to  preserve  con- 
tingent remainders  might  have  an  injunction  against  a  tenant 
for  life  and  a  remote  remainderman  colluding  to  commit  waste 
while  the  remainders  were  in  expectancy  {e).  It  would  appear 
that  trustees  to  preserve  contingent  remainders  may  not  only 
bring  a  bill  to  stay  waste,  but  are  bound  to  do  bo  for  the 
benefit  of  the  contingent  remainders  (f). 

If  the  legal  OBtate  is  in  trustees  upon  trust  for  a  tenant  for 
life,  with  remainders  over,  and  the  tenant  for  life  commits 
waste,  the  trustees  have  a  right  to  file  a  bill  to  stay  the 
waste  (fi),  and  it  is  their  duty  to  do  so,  if  parties  unborn  are 
interested  (k).  A  remainderman,  however,  need  not  look  to 
the  trustees  for  protection  (i) ;  and  even  where  an  estate  is 
vested  in  trustees  upon  trust  to  sell  and  divide  the  proceeds 
amongst  a  class  of  persons,  any  member  of  that  class  may 
apply  for  an  injunction  to  restrain  the  tenant  for  life  from 
committing  waste  (()• 

Order  16,  r.  37,  provides  that  in  all  cases  of  actions  for  the 
prevention  of  waste  or  otherwise  for  the  protection  of  property, 

(t)  MoUiafnx  T.  Powell,  3  P.  W.  268,  n. 

MS,  a.  (/)  Stan,/Uhl  v.  Habagham,   10 

(c)  Traaj  v.  Traaj,  1  Vera.  23  ;  Vee.  278,  per  Loid  Eldon ;  7  E.  H. 

Farraitt  v.  Loitll,  3  Atk.  723.  409. 

('I)  PfTTot  V.  Perrvl,  3  Atk.  84  ;  (jr}  Denton    v.   Denton,    7   Beav. 

Oatih  V.  Cottvii,  ib.  751;   1   Dick.  388;    Fiiyh  v.    yaughun,   12  Beav. 

IM;  1  Yea.  Sen.  S24,  546 ;  Wh.  &  517,  520. 

T.  ii.  970.  (A)  lb. 

(']  See     inUiama    t.    Duk-e    of  (i*)   Vimr  v.    Vaiighan,   2   Beav. 

Mhm,   1  Cox,    72;   3  P.  Wma.  469;  30  R.  R.  245. 
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66  INJUMCnOMB   AOAINST   WABTB. 

Chap.  IV.     one  person  may  Boe  od  behBlf  of  himBelf  and  all  persooe 

-having  the  aame  intereBt. 

The  remainderman  of  an  undivided  share  of  the  inhentance 
may  have  an  injunction  and  an  account  {k).  When  an  estate 
for  life  is  given  with  certain  directiona  which  impose  an  obliga- 
tion on  the  tenant  for  life  not  to  be  guilty  of  waste,  either 
voluntary,  or  permissive,  the  Court  will  interpose  to  prevent 
either  him  or  his  alienee  from  doing  any  act  which  would  be  a 
breach  of  the  condition  or  obligation  (l). 
Waste  between  As  between  coparceners,  joint  tenants,  or  tenants  in  com- 
J^^^^^  mon,  the  Court  will  not  interpose  to  restrain  waste  (m),  unless 
and  tenanta  in  tjig  wronsdoer  IS  insolvent,  or  incapable  of  paying  to  the  other 
the  excess  of  the  value  beyond  his  own  share  (n),  or  is  occupy- 
ing tenant  to  the  other  (n),  or  unless  the  waste  amounts  to 
destructive  waste,  or  spoliation  (j»). 
Tenut  in  tui  in  A  tenant  in  tail  in  possession  is  dispunishable  of  both 
legal  and  equitable  waste,  because  he  may  at  any  time  bar 
the  entail,  and  acquire  the  absolute  fee  simple  (q).  It  has  been 
held  that  an  infant  tenant  in  tail  in  possession  has  the  same 
right  as  one  of  full  age  against  the  remainderman,  and  that 
his  guardians  might  commit  waste,  although  by  converting  the 
nature  of  the  property  from  realty  into  personalty  the  next  of 
kin  of  the  infant  would,  in  the  event  of  his  death,  be  benefited 
at  the  expense  of  the  remainderman  (r).  In  Savilh'g  rate  (»), 
Lord  King  would  not  restrain  by  injunction  the  guardians  of 
an  infant  tenant  in  tail  in  poBsesBiou  from  cutting  timber, 
whilst  the  infant  was  in  very  bad  health.  After  the  death  of  the 
infant,  which  took  place  shortly  afterwards,  a  bill  by  a  remain- 

(t)  Co.  Litt.  33  b;  M'/iilfield  v.  10  R.  It.  Ul. 

Bewit,  2  P.  W.  241.  {;-)  Biirhamaud.SiiMWlnwlBail- 

(!)  Kiuyhim  t.  Lee,  15  Sim.  396.  timy   Co.  v.   Wuu-ii,    3   Beav.   119; 

See  Biagrave  v.  Blayravr,   1  Do  G.  Jrlhiir  v.  Lambe,  i  Dr.  &  Sm.  428; 

&S.  263.  Jtaili-!,  T.  HobHin.  5  Ch.  180;    Job 

[m)  TwM-t  T.  Twurl,  16  Vea.  129.  v.  PolUm,  20  Eq.  84  (mine),  and 

See  Bniley  v.   Hobtoa,  5  Ch,   182,  see   WaUoa  v.  Oniy,   14  C.  D.   192 

where  a  decree  had  been  mode  in  a  (puty  wall), 

partition  suit  (7)  3  Uadd.  532 ;  2  D.  F.  &  J.  246. 

(«}  Hmalhmu  v.   Oiiiont,  3  Bro.  (r)  Ly.idall   v.    Clartriny,    oitod 

C.  C.  620.  Amb.  371 ;  and  aee  C.  A.  1881,  s.  42. 

ip)  riuwiv.  TiiHirt,  leVes.  128;  («}  Cited  Forr.  16Mose.  224. 
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INJUKCTIONS   AaATKfiT  WASTE.  57 

iJermaii  for  an  account  against  his  assets  was  dismissed  {t).  An      <^^- 1^' 

injunctioQ  may  be  had  against  the  guardian  of  an  infant  tenant 

in  tail,  i(  the  application  l>e  made  on  behalf  of  the  infant  (»)• 
The  right  to  be  dispunishable  of  waste  extends  not  only  to  the 
grantee  of  a  tenant  in  tail,  but  also  to  the  grantee  of  such 
grantee  (x).  A  tenant  in  tail  must  exercise  his  powers  in 
respect  to  waste  during  the  continuance  of  his  estate,  for  at 
the  instant  of  his  death  they  cease  (^). 

A  tenant  in  tail  after  possibility  of  issae  eitinct,  who  has  Tenut  ia  tail 
been  once  in  possession,  is  in  respect  of  the  estate  of  inherit-  of  i^ue  axtin'cL 
ance,  which  has  been  once  in  him,  as  dispunishable  of  waste  as 
a  tenant  for  life,  who  is  made  so  by  express  limitation  (z) ; 
but  he  may  not,  any  more  than  a  tenant  for  life  dispunishable 
for  waste,  commit  equitable  waste  (a). 

The  privileges  of  tenant  in  tail  after  possibility  of  issue 
extinct  are  in  respect  of  the  privity  of  his  estate  and  of  the 
inheritance  that  was  once  in  him :  if,  therefore,  he  conveys 
his  estate  to  another,  such  person  will  be  considered  as  a 
mere  tenant  for  life  {b). 

A  tenant  in  tail  with  the  reversion  in  the  Crown,  and  tenant  Tenant  io  tnii 
in  tail  under  an  Act  of  Parliament  which  precludes  the  barring  aoa  of  tbe 
of  the  entail  have  all  the  legal  rights  and  incidents  which  '^™"'- 
belong  to  a  tenancy  in  tail,  and  are  dispunishable  of  waste 
whether  legal  or  equitable  (c).      But  where  the   rights   and 
incidents  of  the  tenancy  in  tail  are  specially  qualified  by  the 
ptovieions  of    the   Statute,  the  Court  may  feel  bound   to 
interfere  to  prevent  equitable  waste  ((/). 

(0  See   TaUitt  y.   Tnllitl,   Amb.  (a)  Abraham  v.  Iliibb,  FTt«m,ch. 

3T0;    Li/dilall     v.    Clairrimj.     lb.  SH;  •i8w.lT2,n.;  Turntr v.  Wright, 

3TI,n.  3D.  P.  &  J.  247. 

(ii)^«M^   V.   Hitstef/,   5   Madd.  (t)  Co.  Litt  28  a;  Rice't  caie,  3 

44 ;  21  a.  E.  275.    See  Boberl,  t.  Leon.  241. 

S«ia1t,  Hard.  96.  (e)  Att.-Oeii.   v.    Duke  of  Marl- 

W  8 Bac.  Ab.  392.  birroagh,  3  Madd.  540;    18   R,    R. 

(y)  ft-fcrt*  V.  iii>brTU,  Hard.  96 ;  273 ;    DavU     v.     Duke    of    Mart- 

Cnuae,Dig.  tit.  ii.  c.  1,  a.  32.  borough,  2  Sw.  108;  53  E.  R.  32; 

{t)  Ltai»    Bowie's    co*-,    U    Co.  riirnrt- v.  Ifn^Ai,  2D,  F.  S  J.  246. 

Hep.  79  b;   Willuiint  v.   William,,  {it)  AU.-Gen.   v.   2)«fe  of  Marl- 

li  Ves,  430;    II  E.  E.  357,  n. ;  6orouj(A,  3  Madd. 548 ;  18R.E.273; 

TawTT.  Wright,  2  D.  P.  &  J.  247.  Turner  v.  Wright,  2  D.  P.  S  J.  248. 
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Tenant  in  fe«, 
exeoDlory  deTue 


A  tenant  in  fee  eimple,  subject  to  an  executory  devise  over 
IB  within  the  principle  of  equitable  waate,  but  he  is  dispuniah 
able  of  legal  waste  (e),  unleBS  the  testator  has  imposed  on  hiiu 
a  condition  not  to  commit  waste  (/). 
Hair  by  reaaiuog  An  heir  taking  by  resulting  trust  until  the  happening  of  a 
"*  contingency,  is  within  the  principle  of  equitable  waste  (g). 

Where  a  tenant  for  life  under  a  will,  who  was  also  appointed 
executrix  "with  full  and  absolute  control"  over  all  the 
testator's  property,  cut  and  Bold  timber,  it  was  held  that  the  will 
did  not  make  the  tenant  for  life  dispunishable  for  waste,  but 
only  entitled  her  to  cot  timber  in  a  due  coui'se  of  management 
for  the  benefit  and  preservation  of  the  estate  (A). 

The  well-known  tenure  so  common  in  Ireland  by  lease  for 
lives  renewable  for  ever  was  considered  by  Lord  Bedesdale  so 
much  in  the  nature  of  a  perpetuity,  that  he  refused  an  applica- 
tion for  an  injunction  to  restrain  the  cutting  of  timber  (i). 
But  Lord  St.  Leonards,  after  a  review  of  all  the  authorities, 
disapproved  of  this  decision,  and  held  that  a  lessee  for  lives 
renewable  for  ever  is  not  at  liberty  to  commit  destructive 
waste  {J).  But  he  may,  it  would  appear,  commit  meliorating 
waste  ik).  He  may  not,  however,  commit  equitable  waste, 
though  he  has  been  made  expressly  unimpeachable  of 
w^te  (/). 

A  bill  for  an  injunction  against  waste  will  lie  at  the  suit  of 
a  copyholder  against  his  lessee  (m),  of  a  copyholder  in  remain- 
der against  a  copyholder  for  life  (')) ,  or  of  a  copyholder  against 
the  lord  of  the  manor  (o).  So,  also,  a  bill  for  an  injunction 
against  waste  will   lie    at  the    suit  of  a   lord   of   a    manor 


Teniatbj  lease 
for  liTM  renew- 
able for  ever. 


[r)  Tur»^  V.  n'right,  John.  746; 
2  D.  F.  &  J.  234. 

(/)  BInke  V.  I'fter;  1  D.  J.  &  S. 
345. 

(y)  StamfUhl  y.  Uaberyham,  10 
Ves.  273  ;  7  B.  B.  409. 

(A)  i'nrv/cwv. /'urrfw,82L.T.547. 

(i)  CahfTt  V.  (-'h«w.,  2  Soh.  &  L. 
561. 

(j)  Cojiiiingtr  V.  Oulbiiia,  3  J.  & 
£.307,411. 


(i)  Ciippinyer  t.  Ouhbi'ti*,  3 
J.  &  L.  397. 

(0  I'eraland  v.  SomrrriUf,  2 
Ir.  Ch.  289. 

(m)  Daltim  v.  QUI,  Cary,  89,  90. 

(ii)  C'onm/i  V.  New,  Finch,  220 ; 
Caldwell  V.  Bat/lis,  2  Mw.  408  ;  16 
B.  R.  189. 

((■)  Bov/srr  T.  Macleau,  2  D.  F.  ft 
J.  415;  Eardla/  v.  Lord  OTaiiville, 
3  Ch.  D.  826. 
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against  hia  copyhold  tenants  (;>),  or  their  under-tenants  (9),      *^p- ^■ 
and  an  interlocutory  injunction  has  been  granted,  although  - — —^ — 
the  answer  denied  that  the  lands  were  copyhold  (r). 

A  mortgagee  in  possession  with  a  8u£Bcient  security  may  not  Wuu  bj  moii- 
commit  waste  («) ;  and  he  is  bound,  so  far  as  the  rents  and  bjod. 
profits  in  his  hands  will  admit,  to  do  necessary  repairs  {t).  If, 
however,  the  security  is  insufficient,  he  is  entitled,  so  long  as 
be  is  acting  bond  fide,  to  make  the  most  of  the  property  for 
the  purpose  of  discharging  what  is  due  to  him.  He  may  cut 
timber,  and  open  mineB  or  quarries,  but  he  does  so  at  his  own 
risk  and  peril.  If  he  incurs  a  loss,  he  cannot  charge  it  against 
the  mortgagor,  and  if  he  obtains  a  profit,  the  whole  of  that 
profit  must  go  in  discharge  of  the  mortgage  debt  (»).  If  the 
security  is  sufficient,  and  be  has  no  authority  from  the  mort- 
gagor (x),  he  will  under  similar  curcumstances  be  charged  with 
bis  receipts  and  disallowed  his  espenses  (^).  If  the  mortgage 
be  of  an  open  mine,  the  mortgagee  is  entitled  to  work  it  as  a 
prudent  owner  would  do,  and  he  is  not  bound  to  advance 
money  for  speculative  improvements  (z). 

In  the  case  of  any  mortgage  made  by  deed  after  the  Slat  ConTejsMing 
December,  1881,  the  mortgagee,  in  the  absence  of  provision 
to  the  contrary,  may  while  in  possession  cut  and  sell  timber 
and  other  trees  ripe  for  cutting,  and  not  planted  or  left  standing 
far  shelter  or  ornament  (a). 

^Mien  a  mortgagee  in  possession  pending  a  redemption  suit 
committed  waste,  he  was  ordered  on  motion  to  deliver  up  the 
premises  to  the  mortgagor  {b). 

(j.)  Rkhirds  V.   NoUe.    3  Mer.  (u)  Mitiat  v.  Davty,   31    Besv. 

873;    I"    E.    R.    168;    Farrm    y.  470;  Lord   St.   Leonarda' .  Ilandy- 

iWiiin-.3M.4K.G32;41B.R.149.  Book,  117. 

(?)  CwWon  T.  Morlry,  7  Ha.  20*2.  {x)  NorlvH  v.  Cooler.  25  L.  J.  Ch. 

(r)  Commiuioner»  of  Ortmii'ifh  V.  121. 

Bkfkttt,  \2  Jar.  131,  (y)  T/ioriieffcro/l  v.    Crockett,   16 

(t)  FaTTOHt  T.  Loi-fU,  3  Atk.  723;  Sim.  445;  Hoo-l  v.  Eattun,  2  Gifi. 

XiUdt   V.    Daery,    31    Beay.   470.  692. 

See,  however.  C.  A.  1881,  e.  19.  (i)  Riwe  y.  Wooil,  2  J.  &  W.  555 ; 

'■"Z™.  22  B.  E.  208. 

(i)  Qodfrey    v.    IToiwn,    3   Atk.  (u)  C.  A.  1881,  a.  19. 

M8 ;  Wraga  y.  DtJiham,  2  Y.  &  C.  (&)  Hotumn    y.    /ferSy,    2    Vem. 

Ex.U7;«K.E.366;EobbiiiB,804.  392. 
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A  first  mortgagee  in  poBseBsiou  mW  be  reBtr&ined  from 
paying  over  the  surplus  rents  to  the  mortgagor  instead  of  to 
the  second  mortgagee  (c)  ■ 

The  position  of  a  mortgagor  in  possession  of  the  mortgaged 
estate  bears  no  analogy  to  that  of  a  tenant  for  life.  A  mort- 
gagor in  possession  is  in  equity  the  owner  of  the  estate,  and 
may  exercise  all  acts  of  ownership  and  may  commit  waste, 
provided  he  does  not  diminish  the  security  or  render  it  insafli- 
cient  id) ;  but  if  the  security  is  insufficient  he  may  not  commit 
waste  (e).  In  order  that  an  injunction  may  go  against  a  mort- 
gagor in  possession,  it  must  appear  on  the  affidavits  that  the 
security  is  insufficient,  or  will  be  rendered  insufficient  or  scanty 
by  the  acts  of  waste  complained  of  {/}.  The  meaning  of  the 
term  "insufficient"  is  thus  explained  by  -Wigram,  V.-C,  in 
King  v.  Smith (g): — "I  think  the  question  which  mast  be 
tried  is,  whether  the  property  the  mortgagee  takes  as  «  security 
is  sufficient  in  this  sense — that  the  security  is  worth  so  much 
more  than  the  money  advanced — that  the  act  of  cutting  timber 
is  not  to  be  considered  as  substantially  impairing  the  value, 
which  was  the  basis  of  the  contract  between  the  parties  at  the 
time  it  was  entered  into." 

After  a  decree  for  foreclosure  niti,  a  mortgagor  in  poBsession 
will  be  restrained  from  committing  waste  (/i).  In  a  case  where 
the  mortgagor  in  possession  was  bankrupt,  but  no  assignees 
had  as  yet  been  chosen,  he  was  restrained  from  committing 
waste  (J),  but  in  a  case  where  he  was  merely  in  prison  for  debt 
the  application  for  an  injunction  was  refused  (A), 

After  demand  of  possession  made  by  the  mortgagee,  a 
trustee  in  bankruptcy  of  the  mortgagor  will  be  restrained 
from  cutting  crops  and  removing  crops  cut  (0- 

(<■)  BahnfT  T.  PathiBOwt,  2  Cox,  422 ;  A'rnjr  v.  Smith,  2  Ha.  244. 
378,  382.  (tf)  2   Ha.   244  ;    see   flarjw   v. 

(d)  Kekewirh      v.      Marlcer,      3  ApHn,  H  L.  T.  383. 
Mac.  &  G.  p.  329.  (A)  Goodman  v.  Kim,  8  B.  379. 

C<)  Farrnntx.  Lm-tU.S  kt^.-1-n;  {■)  //(Hiijrtwtv./T'.rf^i.S Vee.  104. 

Hiimiihreyt  T.  Ifam'toii,  1  J.  &  W.  (fc)  Hiimphreya    v.     Harrttcm,    i 

381;    21    R.   B.    238;    Harjier   v.  J.  &W.  582;  21  E.  E.  238. 
ApUn,  54  L.  T.  383.  (?)  Bagiaill  v.    Villar,  12  Ch.  D. 

(/)  Hippt»hy\.  Spencer,  5Uadd.  812. 
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takinc  any  secaiity  as  an  indemnity  aeainst  hie  bond  cannot  - 

T,  ....  .      wv.  u  .        t  *  W«t»  bj  other 

bave  an  injunction  against  the  purchaeer  to  stay  vaste  on  parties. 

the  ground  that  the  land  may  not  be  snfficient  to  satisfy  the 

mortgage  (m). 

The  Court  will  not  grant  an  injnnction  to  restrain  waste  at 
the  instance  of  a  judgment  creditor  in  an  action  by  bim  against 
the  heir  and  personal  representative  of  tbe  debtor  (n).  If  a 
purchaser  obtains  possession  before  payment  of  the  purchase 
money,  he  will  be  restrained  from  committing  waste  whereby 
the  vendor's  security  would  be  diminished  {n) .  So,  also,  where 
moneys  due  under  a  settlement  are  unpaid,  the  Court  has 
jurisdiction  to  prevent  any  waste  which  may  tend  to  injure 
the  security  (p). 

The  obligations  imposed  by  the  common  law  upon  a  tenant  Uodioni  ud 
for  life  or  years,  or  existing  by  the  custom  of  the  country, 
apply  as  between  landlord  and  tenant,  except  in  so  far  as  they 
may  be  excluded  by  the  terms  of  the  agreement  which  subsists 
between  the  parties  [q).  Acts  contrary  to  the  obligation  of  a 
tenant  to  deal  with  tbe  premises  according  to  the  custom  of 
the  country  or  express  agreement  are  not,  properly  speaking, 
acts  of  waste,  unless  they  are  also  breiicheB  of  the  common 
law,  but  being  of  a  like  mischief  with  acts  of  waste,  they  are 
restrained  upon  somewhat  similar  principles  (r).  There  is, 
however,  a  distinction  in  the  general  principles  upon  which 
the  Court  proceeds  in  restraining  acts  of  waste  done  in  violation 
of  an  express  agreement  from  those  on  which  it  proceeds  in 
restraining  acts  of  pure  waste  at  common  law.  In  restraining 
pore  waste,  irrespectively  of  agreement,  the  Court  proceeds 

(m)  See  Brumley  v.   Fanning,   I  (p)  Turkington  t.  Keaman,   LI, 

Johns.  Ch.  (Amer.)  500.  &  6.  p.  45. 

(n)  Ltake  T.  Beckett,  1  T.   &  J.  (5)   Webbv.  I'lunmer,2B.&Ali. 

339;  30R.il  794.  746;  21R.B,.il9;  Philipptv.Smith, 

(0)  Crockfor-l   t.    Alexander,    15  14  M.  &  W.  589;  Re  Constable  and 

Ve*.]38;  10  a.E.44;  CoMmajorv.  CransicicA,  80  L.  T.  164,     Qe&anU, 

.Slmdt,  1  Sim.  &  St,  381 ;  39  E.  B.  p.49,BStothecuHtoinof  thecountry. 

339;    PaUy     v.    EaOtm    Coantirt  {r)  Soiighurity.l)>xey,Toih.255 

Saiheay  Co.,   8  Sim.  483;   Dart,  A'i'rapton  v.  ffre,  2  V.  &  B.  352  ;  13 

^89.  B.  E.  116. 


oyGoot^le 


INJCHCTI0K8   AOAIHST   WA8TB. 

upon  the  ground  of  irreparable  damage,  and  will  not  interfere 
if  the  damage  be  small  (e).  In  reetraining  acts  of  waste  in  breach 
of  covenaittB  the  Court  proceeds  upon  the  principle  that  where 
a  positive  stipulation  has  been  entered  into  between  two  parties, 
either  party  has  a  right  to  insist  upon  its  literal  performance 
by  the  other  irrespectively  of  the  question  of  damage  (t). 

A  termor  who  holds  land  at  a  ground  rent  is  as  much  entitled 
to  an  injunction  to  stay  waste  by  his  underlessee  as  if  be  had 
an  estate  of  inheritance  («)■  So,  also,  may  a  receiver  have 
an  injunction  to  restrain  the  tenants  or  under-tenants  from 
committing  waste  {x). 

As  between  landlord  and  tenant,  no  length  of  abuse  will 
give  the  tenant  a  right  to  commit  waste.  The  allowance  of 
the  abuse  is  only  by  the  permission  of  the  landlord,  and  can 
never  be  turned  against  him  by  the  tenant.  The  rights  of 
the  tenant  are  only  to  be  ascertained  by  the  lease  (f/). 
Waste  bj  At  common  law  a  dean  and  chapter,  being  a  corporation 

aggregate,  could  alienate  their  estates  as  fully  and  efiTectually 
as  a  person  seised  in  fee.  But  bishops,  deans,  parsons,  and 
other  corporations  sole  could  not  alienate  their  estates  so  as 
to  bind  their  successors  without  the  consent  of  other  parties. 
Grants  made  by  bishops  required  confirmation  by  the  dean 
and  chapter,  those  made  by  deans  required  confirmation  by 
the  bishop  and  chapter,  and  those  made  by  parsons  and  vicars 
required  confirmation  by  the  patron  and  ordinary  («).  By  the 
restraining  statutes  (a),  however,  all  ecclesiastical  persons  are 
disabled  from  alienating  the  possessions  of  the  church  for  a 
longer  period  than  twenty-one  years  or  three  lives  from  the 
making  thereof  (^).     It  was  not  enacted  expressly  by  these 

(.)  Alt.-Oe>t.  V.  Sheffifld  Gas  Co.,  (a-)  Ma$anv.  M<i9oii,Tl.  &K.429. 

3  D.  M.  4  G.  321,  a«te,  p.  14.  (y)  L<^d    CoiirU.mn   v.    Ward,    1 

(t)  Ktmp  V.  Saber,  1  Sim.  N.  S.  Sch.    &    L.  8 ;  and    eee  Elia»  v. 

320,  on  appeal,  19  L.  T.  0.  S.  308;  OHffilh,  8  C.  D.  521  (C.  A.). 

Tipping  v.  Kcker»iey,  2  K.  &  J.  264.  {z)  Phil.  Eccl.  Law,  1282. 

See  Dohrrty  v.  AI/ma«,  3  App.  Ca.  („)  i  Eliz.  c.  19.  a.  5;   13  Eliz. 

729.     See,    further,   as  to   injunc-  c.  10,  s.  3. 

tions  againat  breachea  of  covenant,  (h)  See  also  HEIiz.  c.  11,  18  Eliz. 

pott.  Chap.  X.  c.  11.    Se«,  however.  20  &  21  Tiot. 

(»)  Farrant  v.  Ltivell,  3  Atk.  12.  c.  57,  and  51  &  02  Vict.  c.  20,  which 
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statutes  that  the  lessees  should  be  made  impeachable  of     Chap.  iv. 

waste  (c),  but  it  has  beeu  long  decided  that  ecclesiastical  '■ — 

persons  are  restrained  by  the  equity  of  the  statute  19  E\iz. 
c.  10,  from  making  leases  dispunishable  of  waste  (^). 

A  parson  being  at  common  law  able  to  alienate  his  glebe  ^"^  ^J 
land  with  the  consent  of  the  proper  parties,  might  also,  with  penons. 
the  consent  of  the  same  parties,  commit  waste ;  but  without 
anch  consent  a  parson  has  not  at  common  law  any  more  exten- 
sive privileges  as  to  waste  in  general  than  an  ordinary  tenant 
tor  life  (().  It  seems,  however,  that  in  some  respects  a  parson 
is  more  favourably  situated  than  an  ordinary  tenant  for  life 
or  years,  and  that  some  acts  which  are  waste  in  ordinary  cases 
sre  not  necessarily  waste  in  his  case  (/). 

Timber  growing  on  the  estates  of  ecclesiastical  persons  ia  a 
fond  for  the  benefit  of  the  Church,  and  may  not  be  felled  except 
for  the  repairs  of  the  ecclesiastical  buildings,  the  parsonage 
house,  the  farms,  and  the  barns  and  outhouses  belonging  to 
tbe  parsonage  (g).  Timber  growing  in  the  churchyard  may 
not  be  felled  except  for  the  necessary  repairs  of  the  chancel  ot 
the  body  of  the  church  (k). 

There  has  been  some  controversy  whether  an  ecclesiastical 
person  is  bound  specifically  to  apply  the  timber  he  has  cut  for 
the  purposes  of  repairs  towards  the  actual  repairs  for  which  it 
Vis  wanted.  From  a  passage  in  Ambler  (i)  it  might  appear 
that  Lord  Hardwicke  was  of  opinion  that  a  rector  or  vicar 
might  cat  and  sell  timber  to  any  extent  in  order  to  provide  a 
fand  for  general  repairs;  but  the  report  of  the  case  is  too 
imperfect  and  too  doubtful  to  give  the  weight  of  Lord  Hard- 
vicke's  authority  to  such  a  proposition  (A).  The  rule  on  the 
itatatea  contain  certain  provisioiiB  Dukt  of  Marlbamiuik  v.  St.  John,  5 
for  enabling  glebe  lands  to  be  sold.  De  O.  &  S.  ITS. 
[c]  Co,  Litt.  44  b,  (/)  Dvhe  of  St.  Alhan'i  v.  Skip- 

Id)  Dtaii  and  Cliapter  of  WtTcei-      villi,  H  Beav.  355 ;  lliril  v.  Jtalph,  4 
fcr'i  coK,  6  Co.  Bep.  37  a ;  Herrii-s      B.  &  Ad.  826 ;  2  Ad.  &  E.  773. 
V,  Dran  of  Ht.  PavP,,  3  8w.  492 ;  O)  Str-tckey   v.   Frandt.   2  Atk. 

19  R.  E.  259;    Withrr  \.  Dtan  and      216;  Suxierhy  v.  Fryn-,  8  Eq.  420. 
'.'fcpbr 0/ nV«tAe»(er,  3  Mer.  421 ;  {h)  35  Edw.  1,  etat.  2;  Gibbon 

17  B.  R  107.  on  Dilap.  54r— 56. 

i»  Knight  T.  Maifhy,  Amb.  176  ;  (>)  116. 

.S(n«%  y.  Frandt,    2  Atk.   216;  (A)   Withery.DainandChaptfTof 
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^^'  V'      subject  would  appear  to  be  that  an  ecclesiaetical  person  may 

cut  and  Bell  timber  for  the  purpose  of  providing  other  timber 

more  suitable  for  the  intended  repairs,  so  long  as  no  more  is 
cut  than  is  necessar;  for  the  purpose ;  but  that  he  may  not 
cut  timber  to  defray  the  general  expenses  of  his  repairs  (0. 
VhbUi  by  An  ecclesiastical  person  may  continue  the  working  of  mines 

paiwrnT  **  or  gravel  pits  already  open,  and  which  have  been  lawfully 
opened,  but  he  may  not  open  new  ones{»t)-  Ecclesiastical 
persons,  whether  aggregate  or  sole,  may  grant  leases  for  a  Long 
term  of  years  for  mining  or  other  purposes  with  the  sanction 
of  the  Ecclesiastical  Commissioners  (n)-  But  without  such 
sanction  a  parson  cannot  make  a  valid  lease  of  mines  upon 
his  glebe,  even  though  he  has  the  consent  of  the  patron  and 
ordinary  (o). 

In  the  case  of  a  parson  the  application  for  an  injunction  to 
stay  waste  should  be  made  by  the  patron  (j*),  or  by  the  owner 
of  the  next  presentation  (q) ;  or,  if  the  patron  is  a  consent- 
ing party  to  the  waste,  by  the  ordinary  (r).  Moreover,  the 
Ecclesiastical  Commissioners  can  maintain  an  action  to 
restrain  the  working  of  mines  in  glebe  lands  otherwise  than 
under  a  lease  sanctioned  by  them  (a).  The  right  to  an  injunc- 
tion to  restrain  a  bishop  from  wasting  the  property  of  the 
see  resides  in  the  Attorney-General,  suing  on  behalf  of  the 
Crown,  the  patron  of  bishoprics  ((),  and  possibly  to  some 
extent  in  the  metropolitan  (u).    So  a  dean  and  chapter  may  be 

Wiiichetter,   3  Mer.  421,   428;  17  1  Ch.  552;  andBeeHoWniv.  H'wA-™. 

E.  R.  107,  per  Lord  Eldon;  Didt  lJ.&K.2m.a.nABartUUv.Philii>/>», 

o/Marlborow/h  t.  .S(.  Mm,  5  De  G.  4  D.  &  J.  414, 

&S,  180,jierV.-C.  Parker.  (p)  Kiiir/ht  v.  Moaelej/,Axo.h.l~6; 

(/)   Witherv,  Bean  and  Chapter  of  Strachey  v.  Francis,  2  Atk.  216, 

Wi7iclittter.  3  Mer.  421 ;    17  B.  R.  (</)  &'«w6y  v.  Frytr,  8  Eq.  417. 

107;  Bake  of  Marlborough   v.   St.  (r)  Holdtnv.  lVttkt$,   1  J.  &  11. 

Joht),  a  De  G.  &  8.  181 ;  Swwerfty  283. 

V.  Fnjer,  8  Eq.  417.  (s)  Ecel.Com.y.Wodthoiae,{189S) 

(m)  Knii/litv.  MoeeleijjAxah.  176;  1  Ch.  oo2. 

Hnutley  \.  liutsrll,   13  Q.  B.  591 ;  (()  Ki-ight  t.  Motehtj,  Amb.  176; 

Ron  V.  Adcock,  L.  E.  3  C.  P.  670.  WWirr  v.  Dean  and  Chapter  of  IFVi,- 

(-0  5  &  6  Vict.  c.  108,  21  &  22  cAm(o-,  3  Mer.  427 ;  17  B.  E.  107. 

Vitt.  c.  57.  (II)   Witktr  v.  Dean  and  Chapttr  ,.f 

((-)  £crf.C'om.T.J»WfAoiMf,(1895)  n'iiie/irrter,  ib. 
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restrained  at  the  eoit  of  the  Crown,  but  not  at  the  suit  of  a 
lessee  holding  nnder  them,  except  in  so  far  as  he  may  have  - 
derived  any  tight  or  interest  under  the  agreement  (x). 

The  Court  of  Chancery  bad  no  jurisdiction  to  interfere  at  the 
suit  of  a  parishioner  to  restrain  the  incumbent  from  making 
alterations  in  the  church,  churchyard,  or  other  land  in  his 
possession  in  right  of  his  church  (^).  But  it  seems  that  the 
High  Court  may,  as  ancillary  to  the  Ecclesiastical  Court, 
grant  an  injunction  to  prevent  an  act  in  the  nature  of  waste 
being  committed  (z).  The  mortgagees  of  a  chapel  and  burial- 
groimd  were  restrained  from  destroying  family  graves,  and 
removing  or  defacing  tombstones,  or  obliterating  or  defacing 
inscriptions  thereon,  in  the  burial-ground  attached  to  the 
chapel  (a).  So  also  an  injunction  was  granted  at  the  suit  of 
a  bishop  to  restrain  a  corporation  from  disturbing  a  church- 
yard (b).  The  lay  rector  of  a  parish,  in  respect  of  his  freehold 
property  in  the  parish  church  and  churchyard  can  maintain 
an  action  in  the  High  Court  against  a  trespasser  (c).  The 
Court  will  not  exercise  its  jurisdiction  to  compel  by  mandatory 
injunction  the  restoratioii  of  a  churchway  at  the  suit  of  a 
pariBhioner  when  the  Ecclesiastical  Court  has  jurisdiction  to 
order  the  restoration  {d). 


SECTION    rV. — EQUITABLE   WASTE. 


the  instrument  which  creates  it  to  be  "without  impeachment  J^ont  of  "wmm" 
of  waste."    The  effect  of  the  clause  at  iaw  before  the  Judicature 

(i)  Wither  V.  I>mn  aud  Chapter  278;  47   R.   R.   211  ;  (AirdinaU  v. 

»/  Winchtttrr,  3  Mer.  421 ;  17  B.  B.  Molyneux,  4  I>.  F.  &  J.  117 ;  Phil. 

107 ;  Baring  v.  Dean  atul  Chapter  Ecd.  Law,  1422.    But  see  BaUen  v. 

of  St.  POttf «,  3  Sw.  492 ;   19  B.  R.  6edj/e,  41  0.  D.  307. 

2J9.  (a)  Moreland   v.    Bickardim.   24 

(y)  Earl  Fitaoiaiam  t.  Moore,  3  Beav.  33. 

It.  Eq.  623 ;  Cardimai  T.  Molyneux,  Ifi)  B.   »f   Durham   v.    Corp.   of 

4D.F.&  J.  117.     See  Woodman  v.  NrwoattU-upon'Tyne,  \  Set.  M9. 

Robintm,  2  Sim.  N.  S.  204  ;   Batten  (c)  Batten  v.  Oedye,  41  C.  D.  307, 

t.  Utdye,  41  C.  D.  507.  316. 

(i)  Marriott  v.   Tarpley,  9  Sim,  ((2)  lb. 

K.I.  6 
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Act,  1878,  8.  25,  8ub-B.  8,  was  not  only  to  allow  a  tenant  for 
life  or  years  to  commit  waste,  bat  it  was  a  special  power 
permitting  him  to  appropriate  the  produce  of  the  waate  to 
'■  his  own  use  (e).  A  Court  of  equity,  however,  considers  the 
excessive  use  of  the  legal  power  incident  to  an  estate  unim- 
peachable of  waste  to  be  inequitable  and  unjust,  and  therefore 
controls  it  (J'). 

It  appears  that  if  an  owner  in  fee  settles  his  estate  on  him- 
self tor  life  with  remainders  over,  he  will  not  be  allowed  any 
larger  privileges  than  be  would  have  had  if  the  settlor  bad 
been  a  stranger  {g). 

Waste  which  will  be  restrained  as  being  an  unconscientious 
exercise  of  a  legal  power,  is  called  equitable  waate.  An  act 
may  amount  to  equitable  waste  although  there  is  a  total 
absence  of  malice.  "  The  presence  or  absence,"  said  Lord 
Campbell,  in  Turner  v.  IVrigkt  {h},  "  of  a  bad  motive  will  not 
enable  us  to  draw  any  satisfactory  line  between  what  is  to  be 
considered  malicious  and  what  is  to  be  considered  equitable 
waste,  and  no  line  to  regulate  the  interposition  of  a  Court  of 
equity  by  injunction  can  well  be  drawn  other  than  the  recog- 
nised and  well-established  line  between  legal  and  equitable 
waste"  (i). 

It  is  declared  by  the  Judicature  Act,  1873,  s.  25,  snb-s.  8, 
that  an  estate  for  life  without  impeachment  of  waste,  shall  not 
confer  or  be  deemed  to  have  conferred  upon  the  tenant  for  life 
any  legal  right  to  commit  waste  of  the  description  known  as 
equitable  waste,  unless  an  intention  to  confer  such  right  shall 
expressly  appear  by  the  instrument  creating  such  estate. 

The  case  which  is  frequently  referred  to  as  being  the  leading 
decision  on  the  subject  of  equitable  waste  is  well  known  by  the 
name  of  Lord  Barnard's  case  {j ).  It  is  however  far  from  being 
the  earliest  decision  on  the  subject,  as  it  appears  to  have  been 


-,  11  Co.  Rep. 
■,  Marker,  3  Mac. 


(e)   Lrwil  B0U)h\ 
81  b;  Kekrivicli 
&  G.  327. 

(/)  Murker  V.  Marker,  9  Ha.  1, 
17  ;  Micklrthu-ait  v.  M.,  1  D.  &  J. 
904,  fi2'l. 

(ij)   Viiicait  V.   Spirer,   23   Beav. 


380.  See  Van«  v.  Lorit  Burnanl.  2 
Vem.  738.  Free.  Ch.  434 ;  Barry  y. 
Barry,  IJ,  &  W.  652. 

(A)  2  D.  F.  &  J.  234,  245. 

(i)  Sea  AiUjn  v.  Aetmi,  1  Vee. 
Sen.  265. 

{;■)  Prec.  Ch.  454;  1  Salk.  181. 
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a  vell-known  branch  of  equitable  jariBdiction  in  the  time  oF 
Lord  Nottingham.  In  Abraham  v.  Bitbb  (k),  we  find  that  great  - 
jadge  treating  it  aB  a  settled  point  that  if  a  tc^nant  for  life  does 
waste  maliciously)  a  Court  of  equity  will  restrain  him,  though 
he  had  an  express  power  to  commit  waste.  He  cited  the 
Biihop  of  Winchester's  case  and  Lady  Ei-elyn's  case  as  instances 
m  his  recollection  in  which  the  Court  had  so  interposed.  In 
several  other  cases  about  the  same  period  the  Court  declared 
that  it  would  restrain  both  tenant  for  life  without  impeach- 
ment of  waste,  and  tenant  in  tail  after  possibility  of  issue 
extinct,  from  committing  "wilful,"  "destructive,"  "mali- 
cious," "extravagant,"  or  "humoraome"  waste  (O^  These 
determinations  led  to  the  remarkable  case  of  Vane  v.  Lord 
Barnard  (m).  Lord  Barnard,  who  was  tenant  for  life  without 
impeachment  of  waste  of  Eaby  Castle  under  the  marriage 
settlement  of  his  son,  with  remainder  to  his  son,  in  con- 
Beqnence  of  some  displeasure  which  he  had  conceived  against 
bim,  got  workmen  together  and  stripped  the  castle  of  the 
lead,  iron,  glass,  Sec,  and  was  proceeding  to  pull  it  down, 
whereupon  Lord  Gowper  granted  an  injunction  and  directed  an 
inquiry  as  to  the  amount  of  damage  actually  done,  and  ordered 
it  to  be  repaired  at  the  expense  of  Lord  Barnard.  The  ground 
upon  which  the  doctrine  was  as  yet  founded,  was  said  to  be 
the  destruction  of  the  inheritance,  and  upon  this  principle 
Lord  Hardwicke  said  that  if  a  tenant  for  life  without  impeach- 
meat  of  waste  were  to  pull  down  fann-houses  he  would  restrain 
him  as  much  as  if  it  were  the  case  of  a  mansion-house  (n). 

If  the  acts  complained  of  are  of  a  trivial  nature  the  Court 
will  not  interpose.  Thus  Lord  Hardwicke  observed  that  if 
the  decision  in  Lord  Barnard's  case  could  be  made  use  of  to 
permit  a  son  to  call  his  father  into  a  Court  of  equity  for  every 
alteration  be  might  make  in  pulling  up  the  floor  of  the 
house,  Slc,  it  would  be  better  for  the  public  that  Eaby  Castle 

(t)  2  Eq.  Ca.  Ab.  737,  Free.  Ch.  (m)  Free.  Ch.  454,  1  Salt  181, 

63, 2  Show.  69.  2  Vem.  139. 

(/)  triiiiam«y.Dai/,2Ch.Cti.32;  (<i)  1  Vea.  Sen.  265.    SeoBoltv. 

Ciwto!  y.  Whalty,  I  Eq.  Ca.  Ab.  400,      Somtrville,  2  Eq.  Ca.  Ab.  tit.  Waste, 
Aikon.  Freem.  Ch.  278.  pi.  8. 
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bad  been  pulled  down  than  th&t  such  a  precedent  should  have 
—  been  set  (o) . 

The  cutting  of  timber  planted  or  left  standing  for  ornament 
comes  within  the  principle  of  equitable  waste.  The  presumed 
will  and  intention  of  tbe  settlor  or  devisor  being  the  ground 
tor  the  interference  of  the  Court,  tbe  Court  does  not  proceed 
upon  any  fancied  notions  of  its  own  as  to  whether  or  not 
timber  may  be  ornamental  (p),  bat  confines  its  protection  to 
trees  which  have  been  planted  or  left  standing  for  ornament 
by  him  (q).  However  ornamental  in  fact  trees  may  be,  they 
will  not  be  protected  unless  they  have  been  dedicated  in  some 
way  or  other  by  the  settlor  or  devisor  to  the  purposes  of 
ornament  (r).  Trees,  on  the  other  hand,  which  have  been 
treated  as  ornamental  by  him  will  be  considered  by  the  Court 
to  be  ornamental,  whether  they  are  or  are  not,  in  point  o[ 
fact,  ornamental.  The  taste  of  the  grantor  is  binding  upon 
the  tenant  for  life,  and  the  Court  will  not  inquire  as  to  what 
is  beautiful  or  not.  All  it  has  to  ascertain  is  the  intention  of 
tbe  settlor  or  devisor  (s).  Where  land  is  taken  in  exchange 
for  settled  property,  timber  left  standing  for  ornament  or 
shelter  on  the  land  taken  in  exchange  cannot  be  cut  down  by 
the  tenant  tor  life  (0- 

Trees  which  have  been  planted  or  left  standing  for  the 
purpose  of  excluding  objects  from  view  (u),  or  for  the  purpose 
of  shelter  and  protection  to  a  mansion-house  {x),  are  regarded 
as  ornamental  timber.  In  Coffin  v.  Cojiii  (y).  Lord  Eldon 
refused  that  part  of  the  order  for  an  injunction  which  had 
been  granted  by  tbe  Vice-Cbancellor,  restraining  a  man 
from  cutting  trees  which  protected  tbe  premises  from  the 

(o)  Pin-t  V.  Pferi,  1  Ves.  Sen.  521.  (()  Aihby  v.  Hicka,  58  L,  T.  5S7. 

Ip)  Afari(rv.JlfarA*r,9Ha.l,17.  (u)  Zfai/  v.  Jtfwy,  16  Vee.  375; 

(S)  Markerv.Jlf<irkeT,9BA.l,lli  10E.E.:iO0;   Campbell  y.  Allgood, 

Ford  V.  3'yiitf,  2  D.  J.  4  S.  127.  17  Beav.  627. 

(r)  lb,  ;    Willianu  v.  Macitamara,  (r)  ChamberJayne  v.  Dunmer,   1 

8  Ves,  70  :  Halliweil  v.  Philipp$,  4  Bro.  C.  C.  166,  3  ib.  M9 ;  Tamiarth 

Jut.  N.  S.  607.  v.  Lord  F^rtrt,  6  Tea.  419 ;  Mar- 

(s)   Womhindl  y.  BellaiyK,  6  Vea.  qu.il  n/Dowtitkire  v.  Sniidyt,  ib.  107 ; 

no,   a;    Margais  of  Thunahire  V.  (7(#n  v.  Coj^h,  Jac.  71  ;  23  R.  E.  1. 

Sandt/i,   ib.   110;    Ford  r.   Tynte,  CumpbellY.  AUgood,  17  Beav,  626. 

3  D.  J.  &  S.  127.  (y)  Jftc.  71. 
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effects  of  the  sea.    The  reaBons  of    hia  lordship  are  not     C^  l^- 

given,  and  it  is  difficult  to  see  why  that  part  of  the  order 

was  refused. 

It  has  been  eaid  that  the  protection  of  the  Court  is  confined         * 
to  trees  of  a  purely  ornamental  character,  and  that  trees 
which  have  been  planted  for  profit  as  well  as  for  ornament 
will  nob    be    protected  (z) ;    but   this    statement   seems    too 
wide  (a). 

The  Court  has  often  much  difficulty  in  determining  whether 
trees  have  been  planted  or  left  standing  for  ornament.  The 
question  in  all  cases  of  the  sort  is  a  question  of  fact,  and  the 
main  difficulty  lies  in  the  evidence  necessary  to  establish  the 
fact  (b).  The  existence  of  a  mansion-house  will  in  many  cases 
Bopply  the  Court  with  evidence  on  which  to  determine  the 
point  as  to  the  ornamental  character  of  timber,  for  trees  when 
in  the  neighbourhood  of  a  mansion-house  will  be  assumed  to 
have  been  planted  for  ornament  (c). 

It  is  not,  however,  necessary  that  timber  should  be  con- 
tiguous to  a  house  or  park  in  order  to  entitle  it  to  the 
protection  of  the  Court  as  being  ornamental  (d}. 

The  Court  has  greater  difficulty  in  determining  that  trees  OnuuneDtal 
have  been  left  standing  or  preserved  for  ornament,  than  in  "^  '' 
determining  that  trees  have  been  planted  for  ornament ;  but 
the  leaving  trees  standing  beyond  the  usual  and  provident 
period  of  catting,  the  clearing  out  of  trees  and  surrounding 
them  by  pleasure  walks  and  seats,  and  other  circumstances, 
from  which  an  inference  arises  that  the  settlor  or  devisor 
regarded  the  trees  with  other  views  than  as  mere  subjects  of 
profit,  may  be  considered  as  privid  facie  evidence  that  trees 
vere  left  standing  for  shelter  or  omument  (e).  It  is  doubtful 
whether  the  Court  can  ever  go  back  beyond  the  time  of  an 

(I)  HalUwrll  v.  Fhilippi,  4  Jur.  I  D.  ft  J.  304,  526. 

N.  8.  608 ;  and  see  MickMhwait  v.  (^  See  MarqtiU  of  Boimiihire  v. 

Micklahwait,  1  D.  &  J.  527.  8auilt/i,  6  Yes.  110;   and  Wambwell 

(0)  See   Btdoyirt  v.   Nugtiil,    25  v.  Btllaiyte,  6  Yea.  110,  n. 

L.  B.  It.   143;    Fvrd  v.   Tgnte.   2  (e)  Luthinytouv.  Bo!d^o,6tiaAi. 

D.  J.  &  3.  127,  133.  W9;  22  R.  B.  261.    See  HaUiwtU 

(6)  9  Ha.  17.  T.  Philippt,  4  Jur.  N.  8.  607. 

(f)  MiiMdhwait  t.  Mitklethwail, 
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absolute  owner  of  the  estate  tor  the  purpose  of  ascertaining 
-  whether  timber  is  to  be  treated  as  ornamental  (/}. 

Althongh  the  Court  will,  as  a  general  rule,  abstain  from 
exercising  a  judgment  upon  matters  of  taste,  yet  where  a  deed 
of  settlement  provided  that  enough  of  the  most  ornamental 
timber  should  always  remain  to  leave  the  beaut;  of  the  place 
unimpaired,  and  the  deed  evidently  referred  to  the  state  of  the 
property  at  the  time  of  its  execution  as  the  standard  of  beauty, 
the  Court  directed  an  inquiry  whether  certain  trees  could  be 
cut  without  impairing  the  beauty  of  the  place  as  it  stood  at 
the  date  of  the  settlement (9).  "Although  there  will  be,  no 
doubt,"  said  L.  J.  Turner  ('()>  "  great  difficulty  in  executing  a 
trust  or  enforcing  an  injunction  to  preserve  the  property 
according  to  a  certain  standard  of  beauty,  the  difficulty  is  not 
such  as  it  is  beyond  the  power  of  the  Court  to  grapple  with." 

The  question  what  a  prudent  owner  would  do  in  the  proper 
and  ordinary  course  of  management  of  his  property,  is  not  the 
measure  of  the  obligation  which  attaches  in  a  Court  of  equity 
upon  a  tenant  for  life  without  impeachment  of  waste  with 
reference  to  timber  planted  or  left  standing  for  ornament. 
But  if  there  be  evidence  to  show  that  a  wood  planted  or  left 
standing  for  ornament  had  been  resorted  to  by  the  absolute 
owner  for  the  supply  of  timber  for  repairs  or  sale,  a  tenant  for 
life  without  impeachment  of  waste  may  do  the  same,  provided 
he  acts  as  a  prudent  owner  in  a  due  course  of  management 
would  do  (i). 

In  V.  Copley  (li),  where  the  defendant  by  his  answer 

stated  that  he  had  cut  down  trees  for  the  improvement  of  the 
estate.  Lord  Erskine  granted  an  injunction  against  cutting 
down  ornamental  timber  and  trees  planted  in  the  situations 
of  others  cut  down,  but  without  prejudice  to  the  thinning  of 
trees  for  the  sake  of  ornament  (/).  So  also  if  a  tempest  has 
produced  gaps  in  a  piece  of  ornamental  planting  by  which 

{/)  Mii-kUlhimlt  V.  M.,  1  D,  &  J.  127. 
604,  513.  (A)  3  Mftdi  525  n.     See  Barry  V. 

(j)  Mariner  v.  M.,  9  Ha.  1.  Sarry,  IJ.  &  W.  054. 
(A)  lb.  18.  (/)  See  B.  28,  Hub-8.  (2)  of  the 

<i")  Ftird  V.  Tynte,  2  D.  J.  &  S.  Settled  Land  Act,  1882. 
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imeqnal  and  discordant  marks  and  divisions  were  occ&sioned,      cb>P-  ^'^'■ 

the  Court  will  not  restrain  the  catting  a  few  trees,  so  as  to      '—^  — 

produce  a  uniform  and  consistent  appearance  (m). 

The  cutting  of  saplings  or  young  trees,  not  fit  for  the  pur*  Yoang  tnu  and 
poses  of  timber,  comes  within  the  principle  of  equitable  waste.  ''^  ""^ 
The  mere  fact,  however,  that  trees  are  being  felled  of  younger 
growth  than  would  be  felled  by  a  prudent  owner  in  the  course 
of  a  husbandtike  management  of  the  estate,  is  not  enough  to 
induce  the  Court  to  interfere  with  the  legal  power  of  a  tenant 
for  life  without  impeachment  of  waste.  To  come  within  the 
principle  of  equitable  waste,  a  case  of  spoliation  or  destruction 
must  be  made  out(fl).  In  Hole  v.  Tliomas(o),  Lord  Eldon 
considered  the  cutting  saplings  and  timber  trees  at  unseason- 
able times  to  be  a  malicious  destrnction,  and  granted  an 
injunction  (]>). 

The  cutting  of  underwood  of  an  insofficient  growth  or  at  Undenrood,  ic, 
nnseasonabie  times  comes  also  within  the  principle  of  equit- 
able  waste,  when  it  amounts  to  a  destruction  or  spoliation  of 
the  property  (g) ;  and  generally,  it  would  appear  that  the 
principle  of  equitable  waste  extends  to  any  act  which  amounts 
to  malicioQS  waste,  and  goes  to  the  wanton  destruction  and 
spoliation  of  the  property  (r). 

If  the  tenant  for  life  be  expressly  bound  to  keep  certain  Tenancy  tor  lift 

without  im- 

buildings  in  repair,  this  qualifies  the  gift  to  him  without  peuhmoat  nu; 
impeachment  of  waste.    The  estate  for  life  "  without  impeach-  ***  qo'i'^"*- 
ment  of  waste  "  is  sometimes  qualified  by  the  clause  "  except 
volontary  waste,"  or  words  to  that  effect.     This  was  the  case 
io  Gaith  V.  Cotton  («).    In  bis  judgment  Lord  Hardwicke  said 

(m)  See    Lord    Mahnn    v.    Lord  1  Bro.  C.  C.  166,  3  ib.  549 ;  Seton, 

Stanhope,  3  Hadd.  S23  d.  550;   PrntUtud  v.  Svinfraille,  2  Ir. 

(b)  (■J'/Menv.O'fin'«i,Amb.lO";  Ch.  289. 
PadcingUm'i  oate,  3  Atk.  216 ;  Aston  {q)  Hole  v.  Thmivu,  7  Vbb.  389  ; 

T.  A»l<n<,  1  Vbb.  265  ;  Lady  Strath-  6  B.  E.  105 ;   Br^dgai  v.  Slep/uiii,  6 

Bore  T.  Bowes,  2  Bro.  C.  C.  188;  Madd.  279;  23  R.  E.  217;  2  Sw. 

1E.E.76;  SymtAsv.  8mfflhf,2Sw.  150n.;I>«i'«v.Sri/o»,LE.7Eq.U3. 
2i2 ;  19  B.  B.  72 ;  Lonl  Tamvfortli  (r)  See   Astaa   v.   Atloti,    1   Ves. 

T.  Farm,  6  Vee.  419 ;  ffoditeell  r.  Sen.  264 ;   Biah-p  of  London  y.  Wtb, 

Pkilipp*,  4  Jut.  N.  S.  608.  I  P.  Wms.  527. 

(o)  7  Tea.  589.  (i)  3  Atk.  751, 1  Vee.  546,  1  Dick. 

it)  SeeCAa»i(wtoy»«v.i>uni7Hfr,  188. 
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incidentally  that  timber  could  not  be  cat,  but  no  relief  was 
sought  in  that  case  against  the  tenant  for  liie.  In  Vincent 
V.  Spker  (I),  Lord  Bomill;,  M.  B.,  considered  the  words 
"voluntary  or  permissive  waste"  qualifying  «a  estate  for 
life  without  impeachment  of  waste,  as  merely  tantamount  to 
"  spoil  and  destroy,"  and  held  that  the  tenant  for  life  or  his 
assignee  were  entitled  to  cut  such  timber  and  other  trees  not 
planted  or  standing  for  ornament,  as  an  owner  of  an  estate  in 
fee,  having  due  regard  to  his  present  interest,  and  to  the 
permanent  advantage  of  the  estate,  might  properly  cut  in  a 
due  course  of  management. 

Ihe  terms  "without  impeachment  of  waste  "  as  applied  to 
trustees  of  s  term  for  special  purposes,  have  a  different  sense 
from  that  of  the  same  words  annexed  to  a  tenancy  for  life. 
Trustees  of  a  term  without  impeachment  of  waste  are  bound 
to  a  more  provident  execution  of  their  powers  than  a  tenant 
for  life,  and  mitst  act  in  their  trust  as  the  Court  itself  would 
act  («)■ 

It  probably  makes  no  difference  whether  the  estate  which  is 
made  unimpeachable  of  waste  is  freehold  or  a  long  term  ol 
years,  determinable  on  the  death  of  the  lessee  for  life  {x).  But 
it  seems  that  if  a  long  term  of  years  be  declared  at  its  creation 
to  be  unimpeachable  of  waste,  and  be  afterwards  settled  on 
one  for  life,  with  remainder  over,  although  the  tenant  for  life 
is  not  expressly  declared  to  be  unimpeachable  of  waste,  he  will 
be  so  treated  as  between  himself  and  those  claiming  the  rest 
of  the  term  (y). 

The  limitation  to  a  tenant  for  life  without  impeachment  of 
waste  is  sometimes  made  by  the  settlement  subject  to  a  power 
in  trustees  for  a  term  to  enter  and  cut  timber.  In  a  case  where 
a  discretionary  power  to  this  effect  was  vested  in  trustees  for  a 
term,  the  Court  protected  them  in  the  exercise  of  their  power, 
there  being  an  absence  of  all  mala  Jides,  or  of  any  wanton  or 


{()  22  BeftT.  380.  {y)  Bridget  v.  SUphait,   2    Sw. 

(n)  Marquit    of    Ihtentkire    v.  150  n. ;  23  E.  E.  217.    See  Lord 

fiaiidye,  6  Ves.  107.  114.  Dovmshire  v.  Sandy*,   6  Vbb.  107; 

{x)  Oarth  V.  Cotton,  3  Atk.  751,  Craig  on  Trees,  50. 
I  Ves.  Sen.  S24,  546,  1  Dick.  183. 
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nnreaEonable  exercise  of  their  discretion  (z).     So  also  where     Chap.  iv. 

(be  limitation  to  a  tenant  for  life  without  impeachment  of 

waste  was  sabject  to  the  power  in  truateea  with  the  consent  of 
the  tenant  for  life,  to  cut  timber  for  the  purpose  of  paying  off 
a  mortgage  debt,  the  Court,  upon  the  construction  of  the 
Battlement,  rflstrained  the  tenant  for  life  from  cutting  timber 
for  hie  own  benefit  (a). 

A  tenant  for  life  without  impeachment  of  waste  will  not  be  Tsiuuitfoilife 
pennitted  to  gain  any  undue  advantage  from  the  exercise  of  a  peachai«nt  of 
power  or  trnst  for  saledr  exchange  of  the  settled  estates.  Thus  I?^",^'^^'g 
in  Lofii/  Plymouth  v.  Archer  Q>),    lands  were    devised    upon  *dvanuga  from 
trust  for  sale,  the  produce  te  be  invested  in  other  lands  to  be  power  or  uie  or 
purchased  and  to  be  to  the  use  of  Lord  Archer  for  life  without  "^hjo.  "^ 
impeachment  of  waste,  with  remainders  over,  and  there  was  a 
declaration  that  the  rents  and  profits  of  the  lands,  until  sold, 
were  to  be  to  the  use  of  the  person  entitled  to  the  estate  to  be 
pDTchased.     Lord  Archer  was  held  not  entitled  to  cut  timber 
on  the  lands  devised,  because,  as  he  would  have  a  right  to  cut 
timber  on  the  estate  to  be  bought,  that  would  be  giving  him 
double  timber.     In  a  case,  Burgett  v.  Lavil)  (r),  before  Lord 
Gldon,  trustees  for  the  purchase  of  real  estate  were  made  suc- 
cessively tenants  for  life  without  impeachment  of  waste  of  the 
estate  to  be  purchased.   An  estate  having  been  purchased  with 
a  disproportionate  quantity  of  timber  upon  it,  the  question  was 
whether  the  monies  had  been  properly  laid  out,  and  whether  an 
injunction  could  be  sustained  against  the  first  tenant  for  life  in 
catting  timber.     This  question  Lord  Eldon  would  not  decide, 
the  frame  of  the  record  not  being  such  as  to  bring  it  properly 
before  him ;  but  he  said  that  if  the  timber  bore  a  very  con- 
siderable proportion  to  the  value  of  the  whole  purchase,  the 
tenant  for  life,  who  was  one  of  the  trustees,  could  not  be 
penuitted  to  cut  it  (d). 

A  tenant  for  life  in  remainder  without  impeachment  of  waste,  w»ie  bj 
may  not  commit  waste  before  his  own  estate  has  fallen  into 

(i)  Kdetwich  V.  Marker,  3  Mac.  (6)  1  Bro.  C.  C.  159. 

tG.311.  (f)  16Ve8.  174. 

(o)  Briggt  v.  Earl  of  Or-fmd,  5  {■!)  See  Craig  on  Trees,  60—72. 
I»e  Q.  ft  8m.  136. 
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^R^  V'     poBseBsion  by  leave  of  a  tenant  for  life  in  posaesaion  who  is 

impeachable  for  wagte  (e).     So  also  the  Court  will  interfere  by 

injunction  if  the  tenant  for  life  and  the  remainderman  in 
fee,  snbject  to  contingent  eatatea,  are  committing  waste  in 
collusion  (/),    or   where    waste    ia    being    committed    by   a 
tenant  for  life  in  poaaeBflion,  who  has  the  next  vested  estate 
of    inheritance  in    remainder,    but  subject  to  intermediate 
contingent  estates  ((/). 
Estate  (or  life         Where  a  settlement  is  directed  to  be  executed  for  the  purpoae 
^«r  eiaoutorj  ^^  carrying  out  an  executory  trust,  the  estate  of  the  tenant  for 
Jodicaton  Act,  life  will  not  as  a  rule  be  made  diapunishable  for  waste  (h) ;  but 
aab-l  3.    '       '^  '^  otherwise  in  cases  where  the  trust  ia  executed  by  cutting 
down  words  of  inheritance  to  an  estate  for  life  in  the  first 
taker  (t). 
Timber  cut  The  Court  will  Older  ornamental  timber,  or  timber  which 

the  cirart" "'  forms  a  shelter  or  defence  to  a  mansion-house  to  be  felled, 
where  it  is  decaying  or  injurious  to  adjoining  trees,  or  where 
it  is  necessary  for  the  well-being,  salubrity,  and  comfort  of 
the  mansion-house  that  it  should  be  cut,  or  where  any  other 
sufficient  reason  can  be  shown  why  it  should  be  cut(^').  A 
tenant  for  life  without  impeachment  of  waste  who  commits 
equitable  waste  will  not  be  allowed  to  derive  any  benefit  there- 
from {t) ;  unless  it  appear  that  the  timber  so  cut  by  him  is 
such  as  the  Court  would  upon  a  proper  application  have 
directed  to  be  cut  for  the  preservation  and  improvement  of  the 
remaining  ornamental  timber,  in  which  case  he  will  be  allowed 
to  retain  the  proceeds  of  sale  of  the  same  (fit), 

M   Lady   Krflyii'i   case,   cited    2  10  Sim.  376,  II  Sim.  508. 
Preem.  55,  2  Sw.  172,  &  Dick.  209;  (A)  See  CiimpMl  v.  Atlgood,   17 

Fleming  v.  Jliihi^  of  C<irhile,  cited  B.  623 ;  A.-O.  v.  /).  of  Martlxnvugh, 

Di(^.  209.  3    Madd.    280 ;    18    £.   B.    273 ; 

(/)  Oarth  V.  Cuttim,  1  Dick.  1S3,  LvskiiiffUm    v.    Itohltro.    6   Madd. 

1  Ves.  524.  548,  3  Atk.  731.  149 ;  22  R.  K.  261. 

(tj)   Willianu  v.  Duke  of  Bntlmi,  (0  liuhiiigtoa  v.  Bvldero,   15  B. 

1  Cox,  72;4B.R.  21;  BirchWolfe  1,  7;   WeHeahy  v.  0'..  6  Sim.  497  ; 

V.  W<Afi,  9  Eq-  683.  38  H.  R.  161. 

(A)  Darenport  v,  Daceiiport,  1  H.  (m)  But   as  to  the  right  of  the 

&  M.  775  ;  Siimlaj  v.  Uoulthurit,  10  remaiiidermantorequiretheculting 

Eq.  259.  to  be  done  under  the  supervision  of 

(0  lb.  SwBa)ikt>y.I^Oeapencrr,  the  Court,  see  ia/ra. 
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SBCnOH   V. — INTBBBST    AND   FBOPBRTT    IK    SEVBRED    TIMBER, 
ETC. — ACCOUNT. 


Though  a  tenant  for  life  animpe&chable  tor  waste  will  be 
allowed  to  keep  the  proceeds  of  ornamental  timber  cut  by  him, 
where  the  timber  so  cut  is  such  as  the  Court  would  itself  direct 
to  be  cut  for  the  preservation  and  improvement  of  the  remain- 


Ch»p.  17. 


Right  of 
reiiuiind«niikii 
to  reqoire 

catlin);  to  he 

ias  ornamental  timber,  it  does  not  follow  that  the  Court  will    '^™  "?4*^ 

^  SUpOTTUlOU 

not,  at  the  instance  of  the  remainderman,  grant  an  injunction  o(  Conrt. 
to  restrain  the  tenant  for  lite  from  cutting  ornamental  timber 
which  it  has  become  necessary  and  proper  to  cat,  and  direct 
that  the  cutting  be  done  under  its  Bupervieion.  The  remainder- 
man has  a  right  to  the  protection  of  the  Court  to  prevent  the 
tenant  for  life  from  cutting  it  improperly  (u). 

In  one  case  (u),  an  injunction  was  granted  to  restrain  a 
person  who  had  committed  waste  by  catting  down  timber,  from 
carrying  the  timber  away :  but  it  seems  doubtful  whether  this 
is  sound  law,  though  perhaps,  in  a  very  exceptional  case,  an 
injunction  might  be  granted  oa  the  ground  of  irreparable 
mischief.  An  injunction  might,  however,  it  appears  be 
granted  to  restrain  the  carrying  away  of  timber  standing  at 
the  time  of  process  served  (j>). 

The  produce   of   mines,   the   opening   of  which  is  waste,  property  it 
belongs,  as  in  the  case  of  timber,  to  the  owner  of  the  first 
estate  of  inheritance  ((f),  but  compensation  money  paid  by  a 
railway  company  tor  minerals  which  might  possibly  have  been 
gotten  by  a  tenant  for  life  sani  waste  belongs  to  him  (r). 

In  all  cases  in  which  an  action  for  an  injunction  will  lie  to 
restrain  futnre  waste,  a  Court  of  equity  will,  upon  the  principle 
of  preventing  a  multiplicity  of  suits,  give  an  account  of  past 
vaste(«),  but  where  from  the  determination  of  the  estate  of 


aeverad  mimnlii. 


(n)  Baktrv. Sebright,  nC.I>.n9. 

(o)  Mon.,  1  Vm.  Jr.  92. 

(ji)  Wation  V.  Uuattr,  6  Johns. 
Clk.  (Amer.)  168. 

(g)  Bdi  V.  WiUoii,  I  Ch.  303.  As 
to  Qie  effect  of  the  S.  L.  Act,  how- 


ever, sae  pott,  p.  80. 

(r)  ^e  Barringlcn,  Oamlen  v. 
lyoH,  33  C.  D.  323. 

(t)  Jata  ColUga  v.  Bloom,  3  Atk. 
263,  Amb,  5* ;  Parrott  t.  Palmer, 
3  M.  &  K.  632 ;  41  H.  H.  149. 
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the  wrongdoer,  or  some  other  reason,  there  ia  nothing  on  which 
-  the  injunction  can  operate,  and  complete  relief  can  be  had  in 
damages,  an  action  for  an  account  will  not,  as  a  general  rule, 
lie  It).  In  a  case  where  a  tenant  for  life  was  esecatrix  of  s 
preceding  tenant  for  life,  both  being  impeachable  for  waste, 
and  both  having  committed  waste,  although  an  injunction  and 
account  were  granted  against  the  existing  tenant  for  life,  it  was 
yet  held  that,  as  no  injunction  could  be  granted  against  the 
preceding  tenant  for  life,  an  account  could  not  be  ordered 
against  her  executrix  for  waste  committed  by  the  preceding 
tenant  for  life  (lO-  But  if  the  waste  were  of  such  a  nature,  that 
there  was  no  remedy  at  law,  and  a  wrong  would  be  sustained, 
if  equity  did  not  interfere,  an  action  for  an  account  wonld  he, 
although  an  injunction  might  not  be  competent.  Thus  in 
QartJi.  V.  Cotton  {x),  a  decree  for  an  account  of  timber  -was 
made  against  the  assets  of  a  remainderman  in  fee,  who  had 
colluded  with  the  tenant  for  life  in  cutting  timber  before  the 
birth  of  a  contingent  remainderman.  So,  also,  in  cases  of 
equitable  waste,  an  action  for  an  account  will  lie  against  the 
assets  of  a  deceased  wrong-doer,  though  an  injunction  is  not 
competent  (^).  So,  also,  a  clerk  after  recovery  in  qvare  impedit, 
is  entitled  to  an  account  for  waste  (?). 

Mines  and  collieries,  being  a  species  of  trade,  an  account  of 
profits  will  in  all  cases  be  granted,  without  reference  to  the 
question  whether  or  not  an  injunction  will  lie,  or  whether  or 
not  there  is  a  remedy  at  law  (a). 

An  action  for  an  injunction  by  the  patron  of  a  living  to  stay 
waste  by  an  incun^bent,  or  by  the  Attorney-General  to  stay 

(0  Jeaiu  College  v.  Bloom,  3  Atk.  T.  MorrU,  3  D.  &  J.  323 ;  BlaJx  v. 

263,  Amb.  M  ;   Orierion  v.  Eyre,  9  Petere,  1 D.  J.  &  S.  345.     Cf.  Philhpi 

Ves.    346;     P«rruU    v.   Palmer,    3  v.  7/'«n/my,  (1892)  1  Ch.  465,  471. 
M:.&K.632;  44RK.149.  (j)   Cn,mj'lon\.  Bishop  of  Meath, 

(«)  Higginbothmn  v.  Hiorkivt,  7  8a.  &  Sc.  297. 
Ch.  676,  (")  Jesm  Uolleyr  y.  Blotm,  3  Atk. 

{r)  3  Atk.  751  ;  1  VeB.  524,  346;  263,  Amb.  34  ;   TUormu  v.   OaMry, 

1  Dick.  183.  18  Vea.  184 ;  1 1  E.  E.  181 ;  PiirriM 

In)  Mar-jnuo/Lanxhmiev.Mnr-  v.   Palmer,  3   M.    &   K    642;    41 

f/uWfMo/ian((ii.iH»t,  IMadd.  116;  H.  H.  149.     Comp.  Etiat  v.  OriJ^h, 

15   E.   R.   225;  I>uke   of   Leedi  v.  8  Ch.  D.  521. 
Lord  Amhtret,  2  Ph.  117;  Morrit 
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waBte  by  a.  bishop,  should  not  pray  for  an  account  of  the  profits      '^'^i^  ^^■ 
for  their  own  benefit  as  patrons  {h}. 

If  one  co-owner  of  land  derives  gain  by  comniitting  destruc-  Acconnt 
tive  waste  on  the  common  property,  he  is  liable  to  account  to  lo  common, 
the  other  owners  for  their  shares  of  the  money  so  obtained  (c). 
The  tenant  in  common  of  a  mine  is  accordingly  entitled  to  an 
accoont  of  the  monies  produced  by  working  the  mine  {d) .  But 
in  taking  the  acconnt  the  tenant  in  common  who  works  the 
mine  is  allowed  to  deduct  from  the  value  of  the  minerals  in 
account  with  his  co-tenants  the  cost  of  severance  and  bringing 
the  minerals  to  the  pit's  mouth  (e).  A  tenant  in  common  in 
occupation  of  an  estate  is  not  liable  to  account  for  waste  in 
cutting  timber  which  falls  short  of  destructive  waate  (/). 

The  account  is  limited  to  the  monies  actually  received  and  ^.c^onnt  limiied 
tbe  profits  actually  made  by  the  wrongdoer.     There  can  be  no  KtuU; 
account  in  respect  of  acts  unattended  by  profit  (j().     When, '°°*' 
accordmgly,  equitable  waste  bad  been  committed  by  a  tenant 
for  life  without  impeachment  of  waste  in  pulling  down  a  man- 
sion-bouse,  and  building  a  new  house  with  tbe  materials  of 
the  old  one  on  another  part  ot  the  estate,  but  it  did  not  appear 
that  any  profit  had  been  derived  from  the  sale  of  the  materials, 
the  Court  held  that  an  account  could  not  be  bad  against  the 
aeeets  of  the  deceased  tenant  for  life.     The  case  would  have 
been  otherwise,  if  he  bad  sold  the  materials  and  received  the 
profits  {h).    So  also  a  tenant  for  life  will  not  be  charged  with 
BDiuB  produced  by  technical  acts  of  waste  which  have  improved 
the  land  {e.g.,  by  cutting  and  selling  turf)  (t).    Credit  also  will 
be  given  in  taking  the  account  for  the  application  of  the 

(t)  Knight  v.  Moidey,  Amb.  176.  (/)  Orifia  v.  Oriffits,   8  L.  T. 

[()  Co.  Litt.  200  b;  Martyn  v.  758;  II  W.  E.  943. 

Knawlyi,  8  T.  E.  143.     Se«  Tiaort  (g)  Lee  y.  AUton,  1  Ves.  Jr.  78, 

T.  Tuwrt,  16  Vee  128 ;  10  E.  E.  141.  1   Bro.  C.  C.  194,  3  Bro.  C.  C. 

(d)  Sae     Batllof     v.     BtUa,      4  37 ;   6'o(iurn  v.  Bimms,  2  H».  560 ; 

Y.  ft  C.   182.     8ea,  also,   Citgg  v.  Powdl  v.  Aiken,  4  K.  &  J.  343, 361, 

<.'ltgg,  3  Qiff.  322.  anU,  p.  28. 

[t)  Job  y.  Potton,  20  Eq.  84,  97.  [h]  Morris  t.  Marria,  3  D.  &  J, 

See  PkOiijH  v.  Biimfray,  6  Ch.  770,  323. 

wMeh,  however,  wa«  not  a  caae  of  (')  Harrii  v.  Ekim,  20  W.  B. 
999 ;  26  L.  T.  827. 
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tiiieil  of  vat 
of  diMrelioD. 


ciia]).  IV.      proceeds  of  waste  by  the  tenant  for  life  in  permanent  improve- 

■■ menta  (fr). 

If  ft  case  for  If  a  case  for  account  be  made  out,  the  Court  cannot  inquire 

ont,  the  Iftw  vitj  whether  the  act  complained  of  waa  or  was  not  a  sound  exerciee 
whMher&r not  °^  discretion  with  reference  to  the  atate  of  the  property  and  to 
the  «it  com-       the  interests  of  the  family  to  which  it  belongs  (I). 

plftiiieil  of  vu  a  >*  ^ 

A  mesne  remainderman  for  life,  although  entitled  to  an 
injunction  to  protect  his  enjoyment,  has  no  interest  to  call  for 
an  account  (»()■ 

When  ornamental  timber  has  been  felled  and  the  reveraioner 
claims  damages  from  the  tenant  for  life  in  respect  of  each 
equitable  waste,  the  amount  of  damage  can  only  be  measured 
by  the  damage  done  to  the  inheritance  (n). 

It  seems  that  in  all  cases  of  waste,  whether  legal  or  equit- 
able (o),  time  begins  to  run  under  the  Statate  of  Limitations 
as  soon  as  the  waste  is  committed  ;  and  the  statute  applicable 
being  21  Jac.  1,  c.  10,  the  claim  will  (in  the  absence  of 
disability  or  acknowledgment)  be  barred  at  the  end  of  six 
years  (p) . 

If,  however,  there  has  been  long  delay  in  bringing  the 
action,  the  Court  will  usually  endeavour  to  deal  liberally  with 
the  estate  of  the  deceased  teuant  for  lite,  inasmuch  as,  in 
many  eases,  it  would  not  be  for  the  benefit  of  the  parties 
concerned  to  go  into  a  long  and  expensive  inquiry  on  the 
subject  Iq). 


(*■)  SiTch  Wolfe  V.  Birch,  9  Eq. 
6tU. 

(/)  Dake  of  Leeds  y.  Lord  Amheral, 
2  Ph.  117. 

(m)  tigot  V.  Bullock,  1  Vea.  Jr. 
479;  3  Bro.  C.  C.  538.  See  Uad  v. 
Harrieim,  John.  624. 

(«)  Biibb  V.  Ytherton,  10  Eq. 
465. 

((.;  See,  however.  The  Duke  of 
Lefde  V.  Amheret,  2  Ph.  117; 
Dathwovi  V.  Mai/iiiae,  (1S91)  3 
Ch.  387.  See  these  cases  djecueeed, 
Hewitt  on  LuoitatioiiB,  24,  25. 

(p)  SeagTamr.Knight,2Cii.  62S, 


632 ;  IKgyinhotham  v.  llawkint,  7 
Ch.  fi76 ;  and  see  Birch  Wolfe  v.  B., 
9  Eq.  683,  B92 ;  Simpxm  v.  S.,  3 
L.  E.  Ir.  306. 

(./)  lSag:t  V.  Bag,*,  32  Beav.  509, 
019.  But  see  Dnke  of  Lecit  v. 
Loi-d  Amherst,  20  Beav.  239.  See. 
also,  Bagot  v.  Sagut,  32  Beav.  509. 
321,  522,  as  to  accounts  and 
inquiries  in  a  case  of  waste,  both 
in  timber  and  mines,  presenting 
a  great  complication  of  circum- 
stanoaa.  See  also,  Tookvr  v. 
Anneilet/,  5  Sim.  235;  2  Set.  1751, 
for  the  form  of  inquirj'  aa  to  timber. 


oyGoot^le 


STATUTORY   EKACTMBHTB   AFFECTINO   WASTE. 

ActioDB  for  an  mjanetion  to  stay  waste  should  not  be      ci^p-  ^^■ 
broaeht  to  a  hearins  when  no  acconnt  is  sought,  or  the ■ 

.  Perpetual 

account  is  waived,  and  the  defendant  does  not  dispute  the  injuactjou. 
right  of  the  plaintiff  to  have  the  injonction  continued,  or  '^'■■ 
offers  to  snbmit  to  the  injunction  with  costs  (r). 


SECTION   VI. CERTAIN    STATUTORY   ENACTMENTS 

LAW   IN    REOARD   TO   WASTE. 

The  statements  made  in  the  previons  pages  of  this  chapter 
in  regard  to  the  law  of  waste,  must  be  read  as  modified  by 
variouB  recent  statutes. 

For  example,  under  the  Settled  Estates  Act,  1877  {«),  the 
Court  may  authorise  leases  of  any  settled  estate,  or  of  any 
rights  or  privil^es  over  or  affecting  any  settled  estate  for 
any  purpose,  whether  involving  waste  or  not,  subject  to  the 
conditions  therein  mentioned  (t). 

Under  this  Act,  the  Court  may  also  authorise  timber  (other 
than  ornamental  timber)  growing  on  a  settled  estate  to  be 
Botd(u),  and  may  authorise  part  of  the  settled  estate  to  be 
laid  out  for  streets,  roads,  and  other  works  (j-). 

Under  the  Settled  Land  Act,  1882,  a  tenant  for  life  may, 
without  any  leave  of  the  Court  {inter  alia),  grant  building 
or  mining  leases  (y),  and  in  the  latter  case,  whether  the  mines 
be  already  opened  or  not  (2).  But  unless  a  contrary  inten- 
tion is  expressed  in  the  settlement,  part  of  the  rent,  in  the 
case  of  a  mining  lease,  is  to  be  set  aside  as  capital ;  namely, 
vhere  the  tenant  for  life  is  impeachable  for  waste  three- 
fourths,  otherwise  one-fourth  (a). 

In  connection  with  a  sale  or  grant  for  building  purposes,  or 
a  building  lease,  the  tenant  for  life,  for  the  benefit  of  the 
rsBidents  on  the  settled  land,  may  cause  any  part  of  the  land 

[r)  Harvey  v.    Fergumit,    15   Ir.  (_x)  Section  20. 

Ch.  -iTT;  Dutuani/  v.  Dunne,  ib.,  (y)  8ection6.    Smlure Aldam't 

279,  onte,  p.  29.  Srititd    Eitate,    (1902)     2    Ch.    46 

(«)  40  4  41  Vict.  c.  Ifi.  (C.  A.). 

(()  Section  4.  C^)  Section  2.  Bub-B.  10  (iv.). 

i«)  Section  16.  (")  Section  11. 
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to  be  laid  oat  for  etreets,  roade,  squares,  gardens,  or  other 
—  open  spaces  (b).  The  Act  also  authorises  capital  money  to  be 
expended  in  various  improvements  on  the  settled  land  (c), 
and  the  tenant  for  life  and  persons  employed  by  him  may 
enter  on  the  settled  land,  and  without  impeachment  of  waste 
execute  any  improvement  authorised  by  the  Act,  or  inspect 
and  repair  the  same,  and  for  the  purposes  thereof  may  {inter 
alia)  get  and  work  limestone  and  other  substances,  and  may 
cat  and  ase  timber  not  left  standing  for  shelter  or  ornament  ((0> 
Section  85  provides  that  where  a  tenant  for  life  is  impeach- 
able for  waste  in  respect  of  timber,  and  there  is  on  the  settled 
land  timber  ripe  and  fit  lor  cutting,  the  tenant  for  life,  on 
obtaining  the  consent  of  the  trustees  of  the  settlement  or  an 
order  of  the  Court,  may  cut  and  sell  such  timber.  Three- 
fourths  of  the  net  proceeds  of  sale  are  to  be  set  aside  as 
capital,  and  the  remaining  foarth  to  go  as  rents  and  profits. 

The  Agricultural  Holdings  Act,  1883,  provides(e)  that 
where  after  the  commencement  of  the  Act  a  tenant  affixes 
to  his  holding  any  fixture,  or  erects  any  building,  for  which 
he  is  not  under  the  Act  or  otherwise  entitled  to  compensation, 
and  which  is  not  so  affixed  or  erected  in  pursuance  of  some 
obligation  in  that  behalf,  or  instead  of  some  fixture  or 
building  belonging  to  the  landlord,  then  such  fixture  or 
building  shall  be  the  property  of  and  be  removable  by  the 
tenant  before,  or  within  a  reasonable  time  after  the  termina- 
tion of  the  tenancy. 

58  &  69  Vict.  c.  27  extends  the  provisions  of  the  Agricul- 
tural Holdings  Act,  1883,  in  the  case  of  market  gardens,  and 
enables  the  tenant  to  recover  compensation  for  {inter  alia)  the 
erection  or  enlargement  of  buildings  for  the  purposes  of  the 
trade  of  a  market  gardener,  whether  made  with  the  land- 
lord's consent  or  not.  The  provisionB  of  the  Act  of  168S 
have  been  further  extended  by  the  Agricultural  Holdings 
Act,  1900. 

(6)  Section  16.  {d}  Swtion  29. 

(c)  Sections  2d,  26,  and  21  (iii.),  {r)  Section  34. 

and  sect.  13  of  S.  L.  Act,  1890. 
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CHAPTER  V. 

INJDNOTIOHB  A6AIKBT   TBB8PA88. 

The  joriBdictlon  of  a  Court  of  equity  to  grant  injuDctions  ciup.  v. 
against  trespaas  is  comparatively  of  modem  eBtabliahment  (a).  jurUdiction. 
The  Court  for  a  long  time  confined  relief  in  equity  to  waste, 
founding  its  interference  on  the  privity  of  title  between  the 
parties  (6).  The  rigour  of  the  old  rule  in  confining  relief  in 
equity  to  waste,  was  relaxed  for  the  first  time  by  Lord  Thiu:low 
m  a  case  where,  the  party  complaining  being  in  possession  of  a 
close,  a  wrongdoer  was  working  into  his  minerals,  and  taking 
away  the  very  substance  of  his  estate  (c).  In  relaxing  the  rule 
Lord  Thurlow  acted  with  reluctance,  and  was  influenced  solely 
by  the  irreparable  and  destructive  injury  which  wonld  have 
followed  the  refusal  (t^.  The  principle  established  by  Lord 
Thurlow  in  Flamang's  case  was  approved  by  Lord  Eldon,  and 
followed  by  him  in  some  cases,  but  tbe  law  on  the  subject  was 
left  by  him  in  an  unsatisfactory  state.  Succeeding  j  udges  have, 
on  more  than  one  occasion,  pointed  this  out,  and  have  felt  much 
difficulty  in  finding  the  principle  upon  which  to  act  in  each  case 
aa  it  arose. 

The  state  of  the  law,  and  the  various  authorities,  were 
reviewed  with  much  care  by  Kindersley,  V.-C,  in  Lowndes  v. 
BettU  (e),  who  classified  the  cases  under  two  heads :  the  one, 
vbere  the  party  against  whom  the  application  for  tbe  injunc- 
tion is  made  is  in  possession  ;  and  the  other,  where  the 
pUiutil  is  in  possession  and  is  asking  tbe  Court  to  protect  his 
estate. 

(a)  3  Ba.  Ca.  S55.  T  Ves.  308,  8  Yee.  90,  18  Vee.  166. 

(b)  Davenport  v.  Davaiport,T  Bm.  (<Q  7  Vea.  308;  18  Ves.  186; 
217;  i«!«Md«»  T,  £rf(fe,  33  L.  J.  Ch.  TalM  t.  ffopt  Scott,  4  K.  &  J. 
«1.                                                       p.  122. 

W  Flaviaug't  ca»;at.6Yea.l4:j,  (f)  33  L.  J.  Ch.  451. 
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Chtp.  V.  The  result  of  the  cases  (apart  from  the  alteration  made  by 

In  vUt  cun     the  Judicatnre  Act,  1878)  was  that  where  the  plaintifT  was 

woaid  be  out  of  possessioti  the  Court  woald  refuse  to  interfere  by  granting 

gjM^Bgamst   ^^  injunction  unless  there  was  fraud  or  collusion,  or  unless  the 

acts  perpetrated  or  threatened  were  so  injurious  as  to  tend  to 

the  destruction  of  the  estate  (/).    Where  the  plaintiff  was 

in  poaseasion   and   the   defendant   was  a  mere  tretpasser  not 

claiming  under  coloar  of  right,  the  tendency  of  the  Court  vas 

not  to  grant  an  injunction,  in  the  absence  of  special  circnm- 

stances,  but  to  leave  the  plaintiff  to  his  remedy  at  law  ;  although 

an  inj  unction  would  be  granted  if  the  acts  complained  of  tended 

to  the  destruction  ol  the  estate.    But  where  the  plaintiff  was 

in  possession  and  the  defendant  claimed  under  an  advene  title, 

the  tendency  was  to  grant  the  injunction  ig). 

Judicature  Act,       The  distinction,  however,  which  has  been  taken  between  the 

bhW  e.    '       cases  where  the  defendant  committing  the  acts  of  trespass  or 

spoliation  complained  of  is  or  is  not  in  possession,  and  claims 

under  colour  of  title,  or  is  a  mere  stranger,  is  not  now  of  the 

same  importance ;  for  by  sect.  25,  sub-sect.  8  of  the  Judicature 

Act,  1873,  it  is  provided  that : — 

"  ...  if  an  injunction  is  asked,  either  before  or  at,  or 
after  the  hearing  of  any  cause  or  matter,  to  prevent  any 
threatened  or  apprehended  waste  or  trespass,  such  injunction 
may  be  granted,  if  the  Court  shall  think  fit,  whether  the 
person  against  whom  such  injunction  is  sought  is,  or  is  not, 
in  possession  under  any  claim  of  title  or  otherwise,  or  (if  out 
of  possession)  does  or  does  not  claim  the  right  to  do  the  act 
sought  to  be  restrained  under  any  colour  of  title ;  and  whether 
the  estates  claimed  by  both  .or  either  of  the  parties  are  legal  or 
equitable." 
Lovndea  v.  In  Lowndes  v.  Settle  (k),  the  plaintiff  and  his  ancestors  had 

""■  been  in  possession  of  an  estate  for  eighty  years,  and  the 

(/}  See  Talbol  v.  Nope  ScUl.  4  L.  J.  Ch.  451.  437. 
K.  &  J.  108  i  JV«i/e  V.  Cripi^,  ib.  (A)  33  L.  J.  Ch.  451.     See  also 

iVi,  and  the  other  caeea  cited  by  Stuii/nrd  v.  Harlttoiit,  9.  Ch.  119; 

Eindersley,  V.-C,  in   l^viuttt   v.  Aliens.  Marliii.'ia'Ei^.-iSt;  Ardiry 

BfttU.  33  L.  J.  Ch.  451.     See  also  v.    Ouur'lmui   :/  St.   I'aacnu,    39 

SUtn/vrd  v.  Harhivne,  9  Ch.  116.  L.  J.  Ch.  871 ;  AtL-Ufn.  v.  Tomiine, 

((/)  See    Lti:ndei    v.    Bettie,    33  fl  C.  D.  75a 
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defendoDt,  claimiDg  &b  heir  at  law,  entered  upon  it,  andezerciBed  cb»p-  ^- 
acts  of  ownership  by  catting  sods  and  felling  timber,  with  the 
viBw,  as  he  alleged,  of  prosecuting  his  claim  as  heir  under  the 
direction  of  the  Court.  Kindereley,  V.-C,  considering  that- 
irremediable  damage  might  result  in  the  event  of  his  refusing 
to  interfere,  granted  an  interim  injunction,  and  afterwards 
made  the  injunction  perpetual. 

It  the  trespass  did  not  amount  to  destructive  trespass,  but  N»icBd  trmpM*. 
was  a  case  of  mere  ordinary  naked  trespass,  the  Court  of 
Chancery  would  not,  under  the  old  procedure,  interfere  by 
way  of  injunction  (i).  Thus,  where  a  claimant  to  property 
had  been  non-suited  in  ejectment,  the  Court  refused  to  restrain 
bim  from  vexatiously  distraining  on  or  otherwise  molesting  the 
tenants  (k).  So,  also,  where  the  owner  of  house  property  filed 
a  bill  for  an  injunction  against  a  defendant  who  had  been 
his  lessee,  but  had  forfeited  his  lease,  to  restrain  him  from 
distraining  on  the  tenants,  a  demurrer  for  want  of  equity  was 
allowed  (I). 

But  under  the  Judicature  Act,  1873,  s.  25,  sub-s.  8,  an 
injunction  may  be  had  to  restrain  a  landlord  from  exercising 
his  legal  right  of  distress.  In  Shaic  v.  Lord  Jersey  (wt),  an 
injimction  was  granted  to  restrain  a  landlord  from  distraining 
for  rent  until  the  determination  of  an  action  brought  by 
tenants  against  him  to  try  hie  right  to  the  rent  on  the  terms 
that  the  injunction  should  be  granted  for  a  fortnight,  and 
continued  only  on  the  payment  of  the  rent  in  the  meantime 
into  Court. 

So  also  the  Court  may  now  restrain  a  trespass  by  injunction 
in  cases  where  there  has  been  no  destructive  trespass.  A 
lessor  accordingly,  who,  in  the  absence  of  a  power  to  enter 
Qpon  the  demised  premises  to  repair  them  on  breach  of  the 
lessee's  covenant  to  repair,  entered  for  the  purpose  of  executing 
repairs,  was  restrained  by  injunction,  even  though  under  a 

(i)  Ourttin  v.  Aiplin,  1  Uodd.  but  eoe  Hudyton  v.  Dace,  3  Jur.  N. 
lo2;  JiKktoii  V.  Stanhope,  15  L.  J.       S.  1014. 

Ch.  446;   Couper  v.  C'Talitra,  20  C.  {!)  Aldii  t.  Frater,  13  Bwt.  220. 

D.  592.  (m)  4  C.  P.  D.  359,  unU,  p.  23. 

(i)  iffri  V.   Drake,  11   Ha.  369; 

6—2 
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superior  lease  the  leBsor  was  liable  to  forfeiture  for  non-repair, 
and  though  he  entered  by  leave  of  a  weekly  tenant  (n). 

Gutting  turf  was  not,  under  the  old  procedure,  Buch  & 
destructive  trespass,  as  the  Court  would,  except  under  very 
special  circumstances,  restrain  by  injunction  (»). 

The  jurisdiction  of  the  Court  by  injunction  in  cases  of  tres- 
n  aid  of  the  legal  right.  If  the  right  at  law  is  clear, 
and  the  breach  clear,  and  serioas  damage  is  likely  to  arise  to 
the  plaintiff  if  the  defendant  is  allowed  to  proceed  with  what 
he  is  doing  or  threatens  to  do,  an  injunction  will  be  granted 
pending  the  trial  of  the  right  (})).  But  if  the  right  at  law 
is  not  clear,  or  the  breach  is  doubtful,  and  no  irreparable 
injury  can  arise  to  the  plaintiff  pending  the  trial  of  the 
right,  the  case  resolves  itself  into  a  question  of  comparative 
convenience  (q). 

In  the  case  of  a  trespass  of  a  continuing  nature,  the  Coart 
will  generally  interfere  by  injunction  (r)  ;  and  the  Court  will 
(at  all  events  since  the  Judicature  Act,  1873)  interfere  by 
injunction  where  the  trespass,  although  not  of  a  continuing 
nature,  is  threatened  to  be  repeated  («). 

If  the  act  complained  of  consists  in  the  erection  of  works  or 
buildings  on  the  land  of  the  plaintiff,  an  injunction  may  be 
had  as  long  as  the  works  or  buildings  are  in  an  incomplete 
slate ;  but  if  the  works  or  buildings  have  been  completed 
before  action  the  Court  will  generally  leave  the  plaintiff  to  his 
remedy  in  damages  {t).  If,  however,  the  conduct  of  the 
defendant  has  been  fraudulent,  vexatious,  or  oppressive,  and 


(k)  StueArt-  V,  I'kintt  Building 
Svciety,  27  W.  E.  877. 

(o)  Saii'lyt  V.  Mnrray,  1  Ir,  Eq. 
29;   Wrixony.  CoiidToii,  ib,  380. 

(p)  See  Ulouiet  V.  Beds,  13  Beav. 
347;  ioicndeiv.  BfMJi-,  33L.J.  Ch. 
431 ;  Alhu  v.  Martin,  20  Eq.  466. 

(5)  Ante,  pp.  20.  21. 

(r)  Goodsvn  v.  Richitrdeon,  9  Ch. 
221,  227  ;  Alleu  v.  Martin,  20  Eq. 
465;  Ariilri/  v.  Ouardiani  of  St. 
PuHcrai,  39  L.  J.  Ch.  871 ;  Eardl^ 
V.  Lord  Oranvilk,  3  C.  D.  826 ;  and 


see  the  judgments  in  Battrr$ea  Vu- 
try  V.  Coauty  of  Lirndon  iiiid  Brimh, 
dtc,  Co.,  {1899}  1  Ch.  474  (C.  A.). 

(t)  Iliirriton  v.  D.  of  Butland, 
(1893)  1  a.  B.  p.  134  ;  Hitkman  v. 
Miiisty,  (1900)  1  Q.  B.  732  ;  and  as 
to  when  an  intended  repetition  will 
be  inferrod.  see  Philli,^  v.  Thomaa. 
62  L.  T.  793;  Dai.iup  Pneumatic 
Tyre  Co.  v.  AW/,  (1899)   1  Ch.  807. 

(0  See  Prtre  v.  Uuat.  1  M.  &  C. 
dl6 ;  Muretuiid  v.  Bicbardtun,  22 
Beav.  p.  604. 
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INJUNCTIONS    AGAINST   TREBPA3B. 

the  trespass  is  of  bo  serious  a  nature  that  the  parties  cannot      "^"^p-  ^- 
be  placed  in  the  position  in  which  they  were  before  the  acts 
of  trespass  were  committed,  without  the  interference  of  the 
Court,  the  Court  will  interpose,  even  though  the  act  com- 
plained of  has  been  completed  (u). 

An  action  for  trespass  committed  or  intended  is  not  main-  Trespus  by 
tainable  against  the  Orown,  or  against  any  officials  of  the 
Crown  or  Government  sued  in  their  official  capacity  or  as  an 
official  body  (i). 

The  principles  upon  which  the  Court  acts  in  restraining  Trespuo  bj 
treBpass  on  the  part  of  companies  or  bodies  having  compulsory  or  pubUc  bo^i 
powers  to  take  or  enter  lands,  differ  in  some  respects  from 
those  upon  which  it  acts  in  restraining  trespass  by  individuals. 
A  private  person  who  applies  for  an  injunction  to  restrain  a 
pnblic  company  or  body  from  entering  illegally  on  his  land,  is 
Dot  required  to  make  out  a  case  of  destructive  trespass  or 
irreparable  damage.  The  inability  of  private  persons  to 
contend  with  these  powerful  bodies  raises  an  equity  for  the 
prompt  interference  of  the  Court  to  keep  them  within  the 
strict  limits  of  their  statutory  powers,  and  prevent  them  from 
deviating  from  the  terms  prescribed  by  the  statute  which 
gives  them  authority.  If  they  enter  upon  a  man's  land 
vithont  taking  the  steps  required  by  the  statute,  the  Court 
will  at  once  interfere.  A  man  has  a  right  to  say  that  they 
shall  not  affect  his  land  by  stirring  one  step  out  of  the  exact 
limits  prescribed  by  the  statute.  The  principle  upon  which 
the  Court  interferes  in  such  cases  is  not  so  much  the  nature 
of  the  trespass  as  the  necessity  of  keeping  such  bodies  within 
control  Cv).  It  is  incumbent  on  them  to  prove  clearly  and 
distinctly  from  the  statute  the  existence  of  the  power  which 
they  claim  a  right  to  exercise.  If  there  Is  any  doubt  with 
regard  to  the  extent  of  the  power  claimed  by  them,  that  doubt 

|p')  See   atite,    p.    32 ;     and    see  Fravin  v.  Lewia,  4  M.  &  C.  249, 

MarriM  v.  Reid,  82  L.  T.  369.  2o4 ;    48    E.   E.    88 ;     Flnchii,   v. 

(r)  Biiltijili  V.  Oosclteii,   (1898)   I  London  nnd  Blackwall  Baitway  Co., 

fh.  73.  78,  79.  a   1).  M.  &  G.  p.    860;    Sutton  v. 

is)  Kemjiv.  London  and  Brii/hion  Mayor,   tfec,  of  Norwich, 'il  L.  J, 

Hoilwai/  Co.,   1   Ea.  Ca.  495,  504;  Ch.  pp.  741.  742. 
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86  INJUNCTIOKB   AOAINST   TBBBPASS. 

C*i»p-  V-  must  be  for  the  benefit  ol  the  landowner,  and  should  not  be 
solved  in  a  manner  to  give  to  the  company  any  power  that  is 
not  clearly  and  expresBly  defined  in  the  statute  (z).  The 
Court  has  not  only  jurisdiction  to  interfere  to  restrain  a  com- 
pany from  affecting  a  man's  land  by  stirring  out  of  the  exact 
limits  prescribed  by  the  statute  which  gives  them  authority, 
but  will,  as  a  matter  of  course,  interfere  (a),  unless  no  injury 
has  arisen  or  is  likely  to  arise,  or  unless  the  injury,  if  any 
has  arisen,  is  so  small  as  to  be  hardly  capable  of  being  appre- 
ciated by  damages  (/>},  or  unless  the  remedy  by  damages  is 
adequate  and  sufficient,  or  is,  under  the  circumstances  of  the 
case,  the  proper  remedy  (c),  or  unless  the  trespass  is  one 
merely  of  a  temporary  nature  [d).  In  a  ease  where  a  company 
acting  bondjule  had  taken  posseBsion  of  property  by  mistake, 
and  the  question  at  issue  between  the  company  and  the  land- 
owner was  only  a  question  of  value,  the  Court  would  not 
interfere,  there  being  no  evidence  to  show  any  culpable  negli- 
gence on  the  part  of  the  company  (e).  Lord  Bomilly,  M.  B., 
thought  himself  justified  in  taking  into  consideration  in  auch 
a  case  the  inconvenience  which  the  public  would  be  exposed 
to  from  granting  the  injunction  (/), 
iDjimotiod  If  a  company  is  in  possession  under  a  title  acquired  through 

vSnycontinaing  the  apparent  owner  of  the  property,  the  Court  will  not  in 
general,  at  the  suit  of  a  person  alleging  an  adverae  title,  inter- 
fere to  restrain  the  company  from  continuing  in  posseseion  (17) ; 
but  if  land  has  been  taken  by  a  company  improperly,  or  if  the 
(»)  Simpson  v.  South  Staffirrdshirt  L.  J.  Ch.  854  ;  Doii-ling  t.  Poiitg- 
Raiiway  Co.,  34  L.  J.  Ch.  380,  387.  pool,  dec.,  Railu'Oy  Co.,  18  Eq.  7H. 
(a)  Sos  JtirfT  Dun  Navigation  Co.  (f)  Turnerv.Blamire,lJ)T%w.W2. 

V.  North  Midland  SaihrayCo^lSa.  (d)  Staadith  v.  Mayor  0/  Liitr- 

Ca.  p.  154 ;  Att.-&en.  v.  Mid-Kmt,  pool,  1  Drew.  1.  See  8  Vict  c.  20, 
itc,  Batiway  Co.,  3  Ch.  100,  104 ;  es.  32 — 12,  as  to  the  powers  given 
and  Bee  aleo,  Att.-Qen.  v.  London  to  railway  componiea  to  take  t«m- 
and  North  n'tslem  Railway  Co.,  poraty  poaseaaion  of  lands  abutting 
(1900)  1  Q.  B.  78  (C.  A.).  on  the  intended  railway  for  certain 

(t)   Wardea  of  Dov»  Harbour  v.      purposes. 
SfiiUh  Eastern  Railway  Co.,  9  Ha.  (?)   Wood  \.  Charing  Crou  Rail' 

p.  493 ;  Ware  v.  Regent'*  Caiutl  Co.,      way  Co.,  33  Beav.  290. 
3  D.  &  J.   212,  229  ;   Wandsworth  (/)  lb.  ;  led  qua^e. 

Board  of    Worict    v.   Loudon    and  (g)   Webster -v.  South  EatlemBail- 

Svuth     JI'Mfarn     Railway    Co.,    31       loay  Co.,  1  Sim.  N.  a  272. 
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INJUNCTIONS   AQAINBT   TBBBPABfl.  O. 

conduct  of  the  company  has  been  vexatious,  onreasonable,  or      ^**P-  ^- 
oppressive,  the  Conrt  may  restrain  them  from  continuing  in 
posBeBsion  mitil  a  proper  compensation  has  been  made  (h) . 

If  the  act  complained  of  affects  the  pubHc  interest,  the  Who  jjiaji  me. 
remedy  is  by  an  action  in  the  nature  of  an  information  at  the 
snitof  the  Attorney-General  (t).  A  local  aathority  may  act 
as  relators  in  an  action  brought  by  the  Attomey-G-eneral  (fc). 
Bnt  a  private  person  may  sue  alone,  even  although  the  act  com- 
plained of  may  affect  the  public  interest,  if  he  can  make  out  a 
case  of  special  damage  or  can  show  that  greater  damage  is 
caused  to  him  thereby  than  is  caused  to  the  King's  subjects 
in  general  (Q.  There  may  in  such  cases  be  both  an  informa- 
tion and  an  action  (m).  Where,  indeed,  an  Act  of  Parliament 
eontains  a  provision  for  the  special  protection  or  benefit  of  an 
individual,  he  may  enforce  his  rights  thereunder  by  an  action, 
without  either  joining  the  Attorney-General  as  a  party,  or 
Bhowing  that  he  has  sustained  any  particular  damage  (n). 
Where  an  illegal  act  is  being  committed,  which  in  its  nature 
tends  to  the  injury  of  the  public  (such  as  an  interference  with 
a  public  highway  or  a  navigable  river)  the  Attorney-General 
on  behalf  of  the  public  can  maintain  an  action  for  an  injunction 
without  adducing  evidence  of  actual  injury  to  the  public  (n). 


(i)  Prrh  T.  U'yeombe  Railvmy 
Co.,  3  Qiff.  662,  673 ;  L-^d  mUmt 
T.  Salitbury  and  DoTxt  Bailivay 
Co..  W.N.  (1868)  180;  StrtUon  t. 
QntA  Wetttm,  <Ee.,  Raihixty  Co.,  5 
Oh.  751. 

(0  Thamt  v.  Taw  Vale  Eailiantj 
Co.,  13  Beav.  10;  Vfttry  of  Brr- 
memdin,  v.  Bnvm,  1  Eq.  204,  215 ; 
Walkitij  Local  Board  v.  Oracty, 
3a  0.  D.  393,  56  L.  J.  Ch.  739 ; 
Totttuham  District  Council  v. 
Williamion  at,d  8m»,  Ltd.,  (1896)  2 
Q.  B.  353  (C.  A.)  ;  S((Ae  FarUh 
C"una7  t.  Price,  (1S99)  2  Ch.  277. 

(i)  Att.-Oen.  v.  Logan,  (1891)  2 
Q.  B.  lOO;  and  see  Sloke  Parith 
CoBBCTi  V.  Price,  (1899)  2  Ch.  277. 

0  C«A  V.  Mayor,  Ac,  of  Bath, 


6  Eq.  177;  Winttrbottooi  y.  Lvrd 
Dtrh/,  36  L.  J.  Exch.  194;  Wal- 
lasry  Local  Board  v.  Qracey,  36 
C.  D.  593,  56  L.  J.  Ch.  739. 

(m)  AU..Oe».v.  Sheffield  Oaa  Co., 
3  D.  M.  &  G.  304;  Att.-Oen.  v. 
United  Kingdom  Telegraph  Co.,  30 
Beav.  287. 

(n)  Mntffir,  tte.,  a/  Bevonport  v. 
Plymoidh,  Ac,  Tranwayt  Co.,  52 
L.  T.  161. 

('))  Att.-Qen.y. Shretosbury Bridge 
Co..  21  C.  D.  752 ;  London  Aiaoe.  if 
fhiprnmier*  v.  London  and  Tilhtiry 
Dock*  Joint  Omnittee,  (1892)  3  Ch. 
p.  270;  AH.-ifen.  v.  Lojidfm  and 
North  Wetterii  Jlallway  Co.,  (1899) 
1  Q.  B.  72;  (1900)  1  d  B.  78. 
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INJUNCTIONS  AOAINBT   TRESPABB. 

In  spite  of  the  view  expreBsed  by  Lord  EldoQ  in  Agar'g 
case  ip),  it  aeeiUB  to  be  novr  establiBhed  that  a  landowner  can- 
not maintain  a  suit  to  reatraiii  a  company  from  exercising 
t]ieir  compulsory  powers  over  his  land  on  the  ground  either 
of  the  resources  ot  the  company  being  insufficient  for  the  com- 
pletion of  the  andertaking,  or  of  a  material  variation  being 
made  or  intended  to  be  made  in  the  construction  of  the  works ; 
unlegt  the  plaintiff  can  prove  to  the  satisfaction  of  the  Court 
that  he  will  suffer  actual  and  material  prejudice  by  the  com- 
pany's failure  to  complete  the  undertaking,  or  by  the  proposed 
variation,  as  the  case  may  be  {q). 

Where  persons  are  empowered  by  the  legislature  to  take 
lands  compulsorily  for  the  purposes  of  an  undertaking,  they 
are  the  proper  judges  of  what  land  they  need  (r).  They  may 
.  take  as  much  land  as  they  deem  necessary  for  the  proper  con- 
struction of  the  works  which  they  are  authorised  to  make,  and 
of  the  works  incidental  to  the  main  purpose  of  the  undertaking, 
provided  they  act  bona  fide ;  but  they  may  be  restrained  from 
esercising  those  powers  for  any  purpose  of  a  collateral  kind, 
that  is,  for  any  purposes  except  those  for  which  the  legislature 
has  invested  them  with  extraordinary  powers  {»),  An  injunc- 
tion will,  accordingly,  be  granted  to  restrain  a  company  which 
has  power  to  take  land  from  taking  the  same  for  the  purposes 
of  another  company  which  has  not  power  to  take  the  land  {t). 

(p)  Coop.  77;  14  E.E.  217;  cited  Bailway   Co.,  i  !£.  &  C.  \\t ;    48 

1   Sw.  250  ;  and  see  Blakemore  t.  B.  E.  28;  StocMon  and  Darlington 

Olamorgaiahire  Railway  Co.,  1  My.  Jlailioay  Co.  v.  Brown,  9  U.  L.  C. 

&  E.  154,  164 ;  36  K.  B.  289.  236 ;  Simpioii  v.  SoiUh  Staffordihirc 

(q)SaeHolyoakf!.Shre!i.-iburyaHd  WaUrworki  Co.,  4  H.  3.  &  8.  689; 

Birmingham  Sailieay  Co.,  o  Ba.  Ca.  Galloway  v.  Mayor,  itc,  o/  Londaii, 

421 ;  Wintlev.  Brislol  and  South  Walu  I L.  H.  H.  L.  p.  43;  Lewii  v.  Waton- 

niiionSailtvayCo.,lO'V!.'R.2lO:  Let  super-Mare  Local  Board.AO  C.  D. 

T.jtfWji*r,2T.&C.Ex.6ll;47E.E.  ai,   62;  Jamee  v.  Loivl,  35  W.  B. 

463;  Salmon  v.  Bandall,  3  M.&  C.  628;  Hlroud-r.  Wundewirrtb  Dittrid 

439,  445 ;   45  E.   E.  306 ;    Ware  v.  Board  of   Workt,   (1894)    1   a  B. 

flfjCTi('*t'uHai(7o„3D.&  J.  217,228.  p.  68;  Comp.  BolU  v.  School  Board 

(r)  Sfod-tort  and  Darlinyton  Bail-  of  Loudon,  27  C.  D.  644. 

way    Co.   V.   Brown,    9   H.    L.    C.  (()   Wood  v.  Kjisom  arid  Leather- 

p.     256;     Leiria    v.    WeeUai-auper-  head  Railti-ay   Co.,   8   C.  B,  N.  S. 

Mare  Local  Board,  40  C.  D.  53,  62.  731  ;  Vant  v.  Cockermoafh  OTid  Dar- 

{»)   Webb  y.  Maiichater  and  Leed»  lington  Baihoay  Co.,  13  W.  E.  1013- 
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INJUNCTIONB   ASAINST   TBEBPABB. 

Although  a,  company,  having  power  to  take  land,  may  not  take  "^W-  ^ 
it  tor  the  purpose  of  another  company  which  has  not  power  to 
take  it,  a  company  which  has  legally  taken  land,  may  enter 
into  an  agreement  with  another  company  for  the  joint  use  of 
it.  The  arrangement  between  the  companies  does  not  vitiate 
the  title  which  the  company  has  acquired  to  the  land  (»)■  IE 
there  is  evidence  to  show  that  a  company  is  taking  land  which 
is  not  bond  fide  required  for  the  proper  purposes  of  the  ander- 
taking,  it  is  not  enough  that  the  engineer  of  the  company  may 
have  made  an  affidavit  that  the  land  is  or  would  be  wanted  for 
the  purposes  of  the  undertaking.  The  purposes  must  be 
specified  so  that  the  Court  may  judge  whether  the  land  is 
liondjide  required  (x).  But  the  moment  the  Court  is  satisfied 
with  the  bona  Jidea  and  honesty  of  the  engineer,  that  is 
aiifficient  (^).  The  burden  of  proving  want  of  bona  Jidea  rests 
upon  the  party  opposing  the  purchase  (2).  If  there  is  no 
ground  to  suspect  mala  Jidea,  the  Court  will  give  credit  to  the 
testimony  of  the  engineer  as  to  the  quantity  of  land  required 
for  the  purposes  of  the  undertaking,  or  as  to  what  would  be  a 
proper  execution  of  the  works  (a).  If  there  is  more  than  one 
way  ol  making  the  works  which  the  company  is  authorised  to 
make,  and  if  the  company  are  acting  bond  Jide,  the  company 
b;  their  engineer  are  the  sole  judges  of  the  way  to  be 
adopted  (b).  Whether  land  is  necessary  for  the  purposes  of 
the  undertaking  ia  a  question  of  fact  for  a  jury  {c).  But  every- 
thing which  is  reasonably  required  for  the  purpose  of  com- 
pleting the  undertaking  which  the  company  are  authorised  to 
make,  such,  for  instance,  as  land  for  accommodation  works,  &c., 
is  land  required  for  the  purposes  of  the  undertaking  {d). 

(k)  Wond  V.  Eptem  and  Leathfr-  trict  Eailway   Co.,    18   C.   D.  o59, 

iwd  Saateay  Co.,  8  C.  B.  N.  8.  731.  571  (C.  A.). 

();)  Fii/aitT  V.  Lundim,  Brighloti,  (a)  Selby    y.    Coliie     Valley,   tfec, 

"id   South    Coait   Railway    Co.,    2  Railway  Co.,  lOW,  E.  6«1. 

Di.  &  Sm.   330;    A'wnp   v.    S<miA  (6)  WMii.ioti  y.  Hull,  ,bc.,  Rail- 

Eattmi  Baihoay    Co.,   7   Ch,   364,  way   and   Dock  Co.,  20  C.  I).  323 

37a,  (0.  A.). 

(j)  Willdnion  V.  Mull,  <£(-.,  Mail-  (f)  l>oe    v.    North    SUifurdtliirt 

iMij  Md  Dock   Co.,   20  C.   D.  323  Railioay  Co.,  16  Q.  B.  326. 

(C.A.).  (d)  Wi}kiiieun-r.Hall,Jbc.,Railway 

W  BrTiugtim\,  Metropolitan Dh~  and  Dock  Co.,  20  C.  D.  323  (C.  A.). 
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njjrmcTioNB  against  tbbspasb. 

Where  the  legislature  has  conceded  powere  to  a  compuij 
for  a  certain  parpoee  (e.g.,  the  formation  of  a  railway),  such  a 
company  must  not,  in  order  to  effect  ita  objects,  exceed  the 
limits  of  its  powers.  But  where  an  existing  public  body,  snch 
as  the  corporation  of  a  city,  is  entrusted  by  the  legislature  with 
the  duty  of  making  public  improvements,  the  powers  thus 
entrusted  to  it  will  not  be  subject  to  a  strict  and  restrictive 
conbtructioD  (<.'). 

The  Lands  Clauees  Consolidation  Act  (/)  is  usually  incor- 
cixuMa  Act.  porated  with  all  Acts  giving  companies  power  to  take  land. 
Where  the  company  ie  a  railway  company,  the  Bailways 
Glauses  Consolidation  Act,  6  &  9  Vict.  c.  20,  as  well  as  the 
Lands  Clauses  Act,  ia  generally  incorporated  with  the  special 
Act  in  all  cases  where  the  special  Act  has  been  obtained  since 
the  enactment  of  the  two  general  Acts.  These  Acts,  however, 
do  not  interfere  with  private  contracts.  They  were  intended 
only  to  apply  where  the  parties  have  omitted,  or  are  unable 
to  determine  their  rights  by  agreement,  and  will  not  be  allowed 
to  override  or  control  the  provisions  of  a  deed  deliberately 
executed  for  the  purpose  of  determining  the  rights  of  parties 
and  in  which  they  are  not  referred  to  (g). 

All  companies  incorporating  these  two  Acts  with  their  own 
special  Act  are  bound  to  adhere  strictly  to  the  powers  of  taking 
land  prescribed  by  these  Acts,  and  to  proceed  only  in  the 
mode  and  with  the  formalities  required  by  them.  The 
attempt  to  take  or  enter  upon  lands  otherwise  than  in 
accordance  with  the  mode  pointed  out  by  these  Acts,  except 
in  so  far  as  they  may  be  modified  by  the  special  Act  incor- 
porating the  company,  is  a  trespass,  and  will  be  restrained  by 
injunction  {h). 

(e)  Oaltoway   v.   Mayor,   dbc,   of  (C.    A.):    but    see     AU.-Oe>i.     v. 

Loudoi.,  1  L.  E.  H.  L.  W  ;  JloUi  v.  L.  C.  C,  (1901)  1  Ch.  p.  788. 

School  Board  of  London.  27  C.  D.  !/)  8  4  8  Vict,  c  IS. 

639,   643 ;    Leiii'$  v.    Weston-iujitT-  {g)  Sandtrinti  v.  Cockermouth  aiid 

Mare  Local  Board,  40  C.  D.  63,  62 ;  Worhvgion  Railway  Co.,  19  L.  J. 

Stroud     Y.      tl'andtworth     Diitrid  Ch,    503;     Clarke    v.    ManchaUr, 

Board  of  Works.  (1B94)   1  Q.  B.  SUi-ffidd,  and  Lincolmhire  Railway 

p.    68;    and  see  HiU -v.   Walla»fy  Co.,  IJ.  &  H.  631. 

Local    Board,   (1894)    1    Ch.    133  (A)  Fookt  t.  Wilt»,  Somer§et.  aud 
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niJUNCTIOMB   AOAINBT   TBEBPABS.  i 

By  the  18th  claase  a  company,  before  taking  or  entering  ^'p-  ^- 
apon  landa  which  they  are  anthorised  to  take,  mast  eerre  ^''J^JI^'_^ 
apon  the  landowner  or  persons  interested  therein,  or  enabled 
by  the  Act  to  sell  and  convey  the  same,  a  notice  to  treat, 
Bpecifying  the  land  which  they  require  (i).  Notice  to  treat 
muBt  be  served  on  the  tenants  who  have  an  interest  in  the 
land  (ft),  every  lessee  and  sub-lessee  being  entitled  to  a 
separate  notice  (Q.  Bnt  notice  to  treat  need  not  be  served 
upon  teoanta  who  hold  on  quarterly  or  other  short  tenancies, 
if  the  company  acquires  the  reversion  and  gives  notice  to  quit 
terminating  before  it  enters  upon  the  land  (m).  If  the  landa 
are  in  the  possession  of  a  receiver,  or  of  the  committee  of  a 
lunatic  appointed  by  the  Court  of  Chancery  the  company 
should  make  a  special  application  to  the  Court.  If  they 
proceed,  without  the  sanction  of  the  Court,  to  enforce  the 
statutory  powers,  an  injunction  may  be  obtained  to  restrain 
them  (n). 

The  notice  to  treat  should  state  accurately  the  quantity  and 
flitoation  of  the  land  required  (o).  A  plan  is  generally  annexed 
to  the  notice  to  treat.  If  any  mistake  is  made  on  the  face  of 
tbe  plan,  the  company  will  be  unable  to  enter  upon  any  land 
which  may  be  omitted  (p).  Notice  that  land  is  wanted  for 
the  pnrp(»es  of  a  railway  is  sufficient ;  and  accordingly  the 

Weymouth  Bailiaay  Co.,  5 'EtL.  199;  (m)  Sytr  x.  MetropohloHBoardof 

SluH^  V.  Commercial  Raihoaij   Co.,  Work*,  36  L.  T.  277  ;  Ex  p.  Nndiii, 

4M.40.122;43R.E.32;  Schinnge  11  L.  J.  Cb.  421;  Jleg.  v.  Poulttr,  20 

T,  Londiiu  and  Bladtmall  Sailway  Q.  B.  D.  132. 

fo.,  3  Sm.  &  G.  30.  (i,)  Re    Taylor,    6   Ra.  Ca.   741 ; 

(i)  See      Martin       v.       London,  Tink    \.    Ramlle,     10    Beav.   318; 

Chmham,  and  Dorer  Raiiioay  Co.,  RUhardi  v.  Ric/iarda,  John.  2aS. 
ICLMI  ;  SlreUonv.  Ortat  Wattm,  (o)  Sl<ine  v.  Vrmimtrcial  Railwag 

&.,    Raihmy     Co.,    3    Ch.     731;  Co.,  4  M.  ft  C.  122  ;  48  R.  E.  32. 
Dowling    v.    Pontypool,    ,ic.,    *c.,  (;,)  Kemp   v.   Lomhm,    Brighton, 

aii(iMsC(i.,18Eq.  714;  PnrfAfToe  die,    Riiilwtiy   Co.,   1   Ea.   Ca.  493. 

T.    TiMmham    and    Fornt    Oate  S©e,  however,  as  to  the  oorrection  of 

Saiiiaay    Co.,   (1891)   3    Ch.    278  miatakes  in  the  plane  and  books  of 

{"■  A.}'  reference  of  a  railway  company,  8 

(t)  Rtigm  V.   tkxk  Company  at  Vict.  c.   20,    b.  7;    Kemp  v.  IFm( 

tftiU,  34  L.  J.  Ch.  163.  End,  i!kc.,   RaJlway   Co.,  1   K.  &  J. 

©  Abrahamt  v.  Mayor,   dtc,  of  689. 
London,  6  Eq.  625. 
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INJUNCTIONa   AGAINST   TRE8PABS. 


Bffeet  of  notice 


notice  need  not  Btate  that  the  land  is  wanted  for  the  purposes 
of  a  station  (7). 

A  company  is  not  bound  to  comprise  the  whole  of  the  land, 
which  they  may  require,  in  the  first  notice,  but  may  from 
time  to  time,  until  the  compulsory  powers  expire,  serve  freah 
notices  to  the  same  landowner  for  taking  any  additional  land 
which  may  be  requisite  for  the  works  (1). 

After  notice  to  treat  once  given  neither  party  can  get  rid  of 
the  obligation.  The  relative  situation  of  vendor  and  purchaser 
is  to  a  certain  extent,  and  tor  certain  purposes,  created  by 
giving  the  notice  (s).  The  landowner  to  whom  the  notice  is 
given  ((),  and  the  company  giving  the  notice,  are  equally 
bound  (»)■  The  notice  cannot  be  recalled  or  varied  without 
the  consent  of  the  landowner  (x),  "  if  he  insists  upon  holding 
them  to  it ;  but  it  is  otherwise  if  the  landowner  for  any  reason 
either  chooses  to  allow  them  to  withdraw  the  notice  or  admits 
that  it  is  informal  or  bad  in  any  way  "  (,'/).  It  is  no  answer 
in  general  to  say  that  there  are  no  funds  to  go  on  with  the 
undertaking  (z).  But  commissioners  acting  on  behalf  of  the 
Executive  Government  may  recede  from  a  notice  to  treat,  on 
the  ground  of  a  deficiency  of  funds  (a).    Notice  to  treat  will 


(?)  Wood  V.  Kimm  and  LfaUu-r- 
htad  BaiJway  Co.,  8  C.  B.  N.  8. 
731. 

(r)  Stamp!  v.  Birmingham  and 
Sicur  Vallnj  Baihmy  Co.,  2  Ph. 
673;  Simpimi  v.  iaiKiwfer  Bailvmy 
Co.,  \b  Sim.  580;  Kemp  v.  Sutitk 
Eattrrn  Ratlimy  Co.,  7  Ch.  363. 
See  26  &  27  Vict,  c.  92,  8.  8. 

(«)  Mtirqiiit  of  Salisbury  v.  Grmt 
NoHhrrn  Railmiy  Co.,  17  Q.  B. 
840 ;  Adamit  v.  Limdun  and.  Black-- 
loatl  Railway  Cu.,  2  Mac.  &  G.  118; 
Hayurt  V.  llayurt,  1  Dr.  &  Sin. 
426. 430 ;  TifrrUm  iivd  North  Dtvoi, 
Sailway  Co.  v,  Loottmiirt,  9  App, 
Ca.  468,  503. 

(Q  Mrtropolltau  Railu'iiy  Co.  v. 
}yo<M,oii»e,  34  L.  J.  Ch.  297; 
Brittol,  ike..,  Itailiixiy  Co.  v.  Soma-- 


itt,  J-c,  Ihiliray  Co.,  22  W.  E.  399. 

(ii)  Sparrowv,  Orfard,  Woratttr, 
and  Wvlrrrhamidon  Sailway  Co.,  fl 
Ha.  436. 

(r)  Tatimey  v.  Lyuv  ami  Ely 
Railwiiy  Co..  4  En.  Ca.  619,  16  L.  J. 
Ch.  2S3. 

(y)  Jshloii  Vuh  Iron  Co..  Ltd.  \. 
Mayor,  dtc..  of  BrittU,  (1901)  1  Ch. 
p.  599,  }«r  Bomer,  Ii.J. 

(i)  Bfxv.lliinger/ord  Market  Co., 
4  B.  &  Ad.  327  ;  Birch  v.  Vestry  of 
Maryhboue.  17  W.  E.  1014;  Rtg.  v. 
Commiaii<mer»of  Wowhand FiTtiU, 
15  Q.  B,  773, 

{«)  Steele  V.  Mayor,  ic,  of  liter' 
p<x,l,  14  W.  R  311;  liey.  v.  Com- 
mlmonert  of  Wood*  and  Forratt,  15 
Q.  B.  773. 
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LANDS    CLAUSES   ACT. 

be  considered  aB  abandoned  if  there  is  great  delay  in  proceeding 
imder  it  {h) .  Bat  the  mere  fact  that  nothing  is  done  till  after  the 
expiration  of  the  Act  will  not  invalidate  a  notice  to  treat.  When 
the  notice  to  treat  is  met  by  a  counter  notice,  under  the  92nd 
claase  of  the  Aet,  requiring  the  company  to  take  the  whole 
of  the  property,  the  company  may  recede  from  the  notice  and 
refuBe  to  take  any  part  (c),  and  the  company  may  afterwards, 
if  they  wish,  serve  a  fresh  notice  in  respect  of  the  same  land, 
or  any  part  thereof,  and  upon  that  being  validly  withdrawn 
may  serve  a  third  notice,  and  so  on  during  the  time  limited  by 
their  special  Act  for  the  exercise  of  compulsory  powers  (d). 
liVhare  a  landowner  has  waived  the  service  of  notice,  he 
cannot  take  an  objection  for  want  of  it  (e), 

hiasmuch  as  the  Act  applies  only  to  corporeal  heredita- 
ments, the  18th  clanse  does  not  apply  to  easements  (/}.  It  is 
not  necessary  to  serve  the  owner  of  a  mere  easement,  as  a 
way-leave,  over  the  property  {g).  Easements  may,  however, 
come  within  the  Act  when  taken  in  connection  with  the  special 
Act  (A). 

There  has  been  much  difference  of  opinion  whether,  after 
the  service  of  notice  to  treat,  the  landowner  and  the  company 
are  brought  within  the  ordinary  jurisdiction  of  the  Gonrt  as 
to  the  specific  performance  of  contracts.    After  an  elaborate 

(fc)  Hedges  v.  Metropulitun   Rail-  Lynch  v.  Commiuionert  of  Sewrrt, 

iray  Co..  28  Beav.  109.    See  liich-  32  C.  D.  72  (C.  A.). 

tmmd  T.  North  London  Jlaila<ag  Co.,  (/)  Finc/iin  v.  Lvwioii  and  Blach- 

3  Ck  679 ;    Yttulyftra  Iron  Co.  t.  wall  Railmay  Co.,  5  D.  U.   &  G. 

Stath  and  Bream  Itailway  Co,,  17  862. 

Eq.  ISO.  (y)  Thickna»eY.  Laneaekire  Canal 

ic)  Beg.    y.    London    and    South  Co.,  4  M.  &  W.  472;   51  R.  E.  692. 

Watem  Railumy  Co.,  12  Q.  B.  TTG,  But  when  an  existing  easement  is 

i  Ea.  (X  669;  King  v,   Wywmbe  interfered  with,  compensation  may 

Suilamg  Co.,  28  Bear.  101 ;  Qrierton  be  obtained   by  t}ie  owner  o{  the 

V.  Chethire  Line*  Committee,  19  Eq.  doininaut  tenement  under  sect.  68 ; 

83.  BOO  C/ark\. School  Board/or  London, 

(rf)  Aihton  Valtlroti  Co.,  Lid. -v.  9Ch.  120;  Kirby  y.  School  Board  for 

Jfojor,  *c..  o/BritM,  (1901)  1  Ch.  Harrogate,  (1896)  1  Ch.  442. 

a81  (C.  A.).  (A)  (ireat  Wnttm  Bailway  Go.  v. 

if)  Bex  V.  South  Holland  Drain-  Sicindon,  ifcc,  Baihaay  Co.,  9  App. 

ii!ft,8A.&E,429;  Tower ■•/.EaOem  Ca.810;  HiU  v.  Midland  Railway 

CaunltuAitIuNiyC«.,3Ba.Ca.374;  Co.,  21  C.  D.  143. 
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INJUNCTIONB   AGAINST  TRBBPA8S. 

_  review  of  all  the  antboritieB,  EinderBley,  V.-C,  held  that, 
though  to  a  certain  extent  and  for  certain  purposes  the  notice 
to  treat  places  the  parties  in  the  relation  of  vendor  and 
purchaser,  and  involves  some  of  the  consequences  which  flow 
from  actual  contract,  it  does  not  amount  to  a  cootract  vhieb 
a  Court  of  Equity  -will  enforce  upon  a  bill  for  specific  per- 
formance, even  when  filed  by  a  landowner  against  the  company, 
still  less  that  it  constitutes  a  contract  hy  the  landowner  to  sell 
his  land  (i).  But  a  notice  to  treat,  followed  by  the  subse- 
quent fixing  by  arbitration  of  the  purchase  and  compensation 
money,  does  create  an  enforceable  contract  (k). 

By  the  84th  clause  the  promoters  of  an  undertaking  are 
forbidden  from  taking  possession  of  lands  until  after  payment 
of  the  purchase  monies  in  the  mode  prescribed  in  the  Act, 
provided  always  that  they  may,  upon  a  certain  notice  therein 
specified,  enter  upon  lands  for  the  purpose  of  surveying  the 
ground  or  setting  out  the  line.  The  making  a  tunnel  under 
a  highway,  without  disturbing  the  surface,  is  an  entry  upon 
land  within  the  clause  (0-  A  company  will  be  restrained  by 
injunction  from  entering  upon  land  until  the  monies  awarded 
have  been  paid  or  deposited,  as  required  by  the  clause  (m). 
When  a  company  enter  upon  land  for  the  purposes  of  making 
a  survey  without  giving  the  notice  required  by  the  clause,  they 
may  be  restrained  (n). 

By  the  85th  clause,  where  a  company  is  desirous  of  taking 
possession  before  any  agreement  has  been  entered  into, 
award  made  or  verdict  given,  it  is  authorised  to  do  so  upon 
payment  into  the  bank  of  the  sum  claimed  by  any  party,  who 
shall  not  consent,  or  such  as  shall  be  determined  by  a  surveyor, 
appointed  by  two  justices,  to  be  the  value  of  the  property,  and 
giving  a  bond  with  two  sureties  for  payment  of  the  purchase 

(0   ffaynea   v.   Haynrt,    1   Dr.   &  532. 
Sm.  426, -144.  (m)  Lery.MH>,fr,2Y.&C.9n -.il 

(k)  Maton  v.  Stvlcf)  Bay  Pier  awl  E,  'B..AG3;  Birmvigliamund  Dulrid 

Baiheay   Co.,   32   L.   J,   Ch.    110;  LaiidCo.y.Lovdot\a»dNorihWnlm 

Hardhiy  y.   Metroj^lHaii    ICaitviay  Sailmay  Co.,  iO  CD.  268  (C.  A.). 
Co.,  7  Ch.  154.  (»)  See  Fook$  r.  Wiltt,  .Som»rw(, 

(0  Jlanwlen   t.  Manchester,    &c.,  and  Wrijmoath  Bailicay  Co.,  6  Ha. 

Railtt-ay  Co.,  1  Exch.  723,  o  Ea.  Ca.  199,  4  Ea.  Ca.  210. 
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LAHDS   CLAUSES   ACT. 

monies  and  compensation  to  be  ascertained  under  the  pro-  __ 
nsions  of  the  Act.    It  is  incumbent  on  those  who  seek  to 
avail  themselveB  of  the  provisionB  of  the  clauBe  to  show  clearly 
and  Batisfactorily  that  tbey  have  fulfilled  its  conditions  and 
comphed  with  its  requisitions  (o). 

Koney  paid  into  Court  under  this  clause  only  stands  as  a 
security  for  such  sum  as  may  be  found  upon  inquiry  to  be  the 
value  of  the  interest  taken  (p).  Where  there  has  been  a  special 
contract  with  respect  to  the  purchase  of  land,  the  provisions 
of  the  clause  do  not  apply<  By  the  contract  the  matter  is 
withdrawn  from  the  operation  of  the  Act ;  and  accordingly  in 
Bach  case  the  company  cannot  enter  upon  land  under  the  pro- 
visions of  the  clause  on  payment  of  the  money  into  the  bank  (q). 

Where  a  landowner  refuses  to  allow  a  company  to  enter 
upon  land  on  which  they  are  entitled  to  enter  under  sect.  8S, 
bnt  does  not  actually  resist  their  entry,  they  are  justified  in 
entering  peaceably  without  calling  on  the  sheriff  under  sect.  91, 
n(r). 


Clause  66  applies  only  to  lands  taken,  and  not  to  lands  ciaau  ss  doea 
iDJariously  affected  by  the  works  (s).  Unds  injurioDBij 

Foasession  should  not  be  taken  by  a  company  until  a  settle-  *^°''™- 
ment  has  been  come  to  with  all  parties  interested.  The  taking  oi 
pOBseesion  after  a  settlement  with  the  tenants  in  possession  *'|j''' 
only  is  erroneous,  and  conti-ary  to  the  provisions  of  the  Act  ((). 
In  cases  of  the  sort,  the  Court  will  usually,  on  the  motion  for 
an  injunction,  order  it  to  stand  over  upon  the  terms  of  the 
company  undertaking  to  lodge  the  money,  and  giving  the 
usual  bond  under  this  section  of  the  Act  (u). 

lo)  Barter  y.  North  Stafordehire  Westtni  Railumy   Co.,  7  Ha.  262  ; 

Saaimij  Co.,  2  Da  G.  &  8.  55.  5  Bft.  Litter  v.  Lobley,  7  A.  ft  E.  124. 

Ca.  401 ;    FUld  t.  Camarvmt  aud  (()  Inge  v.  Birminghim,  Wolmr- 

Uaiiberu  £iailu>ay  Co.,  b  Eq.  190.  hamptim,  and  Stour  VuUfy  Bailway 

Ip)  Jfarfiii  V.  London,  Chatham,  Co.,  3  D.  M.  &  O.  066 ;  Martin  v. 

and DarfT Bailway  Co.,  1  Ch.  p.  505.  London,  Chatham,  and  Dover  Bail- 

\<tl  ScviUm  V.  Metropolitan  Rail'  leuy  Co.,  1  Ch.  301. 

mil/  Cu.,  1  Dr.  &  Sm.  683,  692.  (")  Alitmt    t.    Eiulern    Coaiiliet 

(r)  Lao>e:i,ure    V,      Tivrrlou     and  Railway    Co.,    1   JuT.   N.   8.    1009 ; 

Sortk  Deroii  Bailway  Co.,  22  C.  D.  Carter   v.    Orral   Eaitern   Baihoay 

41.  Co.,  9  Jur.  N.  8.  618. 
(<)  Hatbtn  v.  London  and  South 
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Chap,  V. 

pBrtiei  wbo  hfti 
taken  possanioi 
TegaUrlj  auao 
bs  treal«d  u 
trespamen. 


CUdm  92. 
Campany  ca 


INJimCTIOtlS   AQAINBT   TBESPA^. 

Persons  who  take  lands  which  thej  are  authorised  to  take, 
)  with  the  consent  of  owners  or  occapiers,  cannot  afterwards  be 
treated  as  trespassers  (x).  Where  a  railway  company  had 
complied  with  the  provisions  of  the  claase,  and  had  entered 
and  taken  land  within  the  prescribed  period  for  exercising  the 
compulsory  powers,  their  continuance  in  possession  after  the 
prescribed  period  without  having  the  compensation  assessed 
and  the  land  conveyed  to  them,  is  not  unlawful  (y). 

The  remedy  of  landowners  whose  property  is  injurioHBly 
affected  by  the  erection  of  buildings  under  the  authority  of 
the  Metropolitan  Local  Management  and  Streets  Improvement 
Acts  is  by  claiming  compensation  under  the  Lands  Clauses 
Act,  8.  68,  and  not  by  injunction  (z). 

By  the  92nd  clause  it  is  enacted  that  "no  party  shall  at 
any  time  be  required  to  sell  or  convey  to  the  promoters  of  the 
undertaking  a  part  only  of  any  house,  or  other  building,  or 
manufactory,  if  such  party  be  willing  and  able  to  sell  and 
convey  the  whole  thereof."  Owners  under  disability  may 
avail  themselves  of  the  provisions  of  the  claase  (a).  The 
clause  applies,  although  the  landowner  has  only  a  leasehold 
interest  {h),  and  holds  the  property  in  question  under  different 
demises  (c) ;  but  the  option  of  the  lessee  does  not  affect  the 
owner  of  the  fee  (d).  An  owner  who  has  been  served  with 
notice  by  a  company  to  take  part  of  his  premises  may,  under 
the  clause,  refuse  to  sell  less  than  the  whole  thereof :  but  he 
cannot  by  reason  of  such  notice  require  that  the  whole  be 
taken.     The  company  may,  on  his  refusal  to  sell  less  than  the 


(x)  Doe  T.  Xorth  Slafordthire 
Jlatlway  Co..  16  Q.  B.  526;  Knapp 
Y.  London,  Chatham,  and  Dover 
Eailway  Co.,  2  H.  &  C.  212. 

(y)  Doe  V.  North  Siiiffonhhire 
Baiiimiy  Co.,  16  Q.  B.  326. 

(2)  Wigram  v.  Fryer,  36  C.  D. 
87.  The  same  rule  applies  where  a 
landowner's  property  is  injurioualy 
affected  by  a  acttool  board  under 
the  powers  oi  the  Elementary 
Education  Act,   1S70.    See  Clark 


T.  London  Schtxd  Board,  9  Ch.  120; 
A'l'riy  V.  Harrogate  School  Board, 
(1896)  1  Ch.  437  (C.  A.). 

(n)  St.  Thomae'iHotj-italy.  Char- 
ins  f.'roia  Railwutj  Co.,  1  J.  &  H. 
400. 

(i)  Pulling  V.  L/niA.ti,  Chatham, 
and  Doi'tr  Hiiilxoay  Co. ,  3  D.  J.  &  S. 
661. 

(c)  Murgregur  v.  Afrtropolitan 
Baihoay  Co.,  14  L.  T.  354. 

(d)  3  D.  J.  &  S.  p.  667. 


oyGoot^le 


LANDS   OIACBBB   ACT. 

wbole,  abandon  their  notice,  and  refuse  to  take  any  part  (e) .  _ 
If  the  counter  notice  compriaee  an;  land  which  the  company 
k  not  boand  to  take,  the  company  may  disregard  it  (/).  The 
acceptance  by  the  solicitor  of  a  company  of  a  counter  notice 
to  take  land  which  the  company  cannot  be  compelled  to  take, 
is  not  binding  on  the  company  {g).  The  giving  a  counter 
notice  under  the  clause,  creates  an  equity  against  the  land- 
owner, whether  the  original  notice  be  valid  or  not.  In  such 
a  case  the  Court  will  not  in  general  interfere  by  injunction, 
even  where  the  company  serves  a  new  notice  after  its  com- 
pulsory powers  have  eipired ;  except  upon  terms  putting  the 
landowner  to  sell  and  convey  the  property  which  he  has,  by 
his  counter  notice,  offered  to  sell  (ft).  A  landowner  who  does 
not  give  the  counter  notice  requiring  the  company  to  take  the 
vhole  of  his  premises,  until  after  the  refusal  of  the  company 
to  give  him  what  he  asked  for  the  part  comprised  in  the  notice, 
is  not  precluded  from  availing  himself  of  the  provisions  of  the 
claase  (t).  Where  a  company  is  required  by  the  landowner  to 
take  the  whole  of  his  premises,  under  the  provisions  of  the 
clause,  the  amount  to  be  secured  by  deposit  and  bond,  under 
sect.  85,  before  taking  possession,  is  the  value  of  the  whole  of 
the  premises,  and  not  of  the  portion  actually  required  by  the 
company  (A;).  But  if  the  company  is  not  bound  to  take  the 
land  which  it  is  required  by  the  counter  notice  to  take,  the 
amoimt  to  be  secured  by  deposit  is  the  value  of  the  premises 
specified  in  the  notice  to  treat  (t).  The  provisions  of  the 
clause  apply,  although  the  land  ma;  not  fall  within  the  limits 
ot  deviation  (m). 

(f)  Bt^.    T.    Loudon   and    South         (t)  Oardntr-v.OharingCrouBail- 

Wtttmi  Railway  Co.,  12  a  B.  776;  way  Co.,  2  J.  &  H.  248. 
King  Y.  Wyrombe  Railway  Co.,  28  (t)   Oila  Y.London,  Chatham,  ani} 

BwT.  IM.  Dover  Railway  Co.,  1  Dr.  &.  8m.  406: 

(/)  Lootemore    y.    Tivrrton    and  Dad»mi  v,  Ea»t  Kent  Bailviay  Co.,  7 

Si^hDtvon Railway Co.,22C.'D.Z5.  Jur.  N.  8.  941. 

{3)  TreadweU  v.  London  and  South  (i)  HarvieY.  Smith  Devon  Railwai/ 

latent Roitway Co., 6*h.l.Ch.56d.  Co.,  23W.  E.  202,  W.  N.  (1874)  218 
V.  N.  (1884)  233.  (m)  St.     Thomas'i     Hotpital     v. 

{f>)  PimhiuY.  LoHilon  and  Black-  Charing   Crom   Railway    Co.,   1   J. 

-mH  Bailvmy   Co.,  «  D.  M.  &  G.  ft  H.  400. 
Ml,  865. 
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_^Pi^- It  IB  sufficient  that  the  owner  of  premises,  part  of  which  is 

required  by  a  company,  should  specify  the  premiseB  which  he 
requires  them  to  take  without  stating  whether  he  makes  the 
claim  on  the  ground  that  they  are  a  hoose  or  a  building  or  a 
manufactory  (n). 
HooH."  The  word  "  house  "  in  the  clause  means  all  that  would  pass 

under  the  grant  of  a  house  in  a  conveyance,  and  will  include 
the  curtUage  and  garden,  and  all  that  is  necessary  to  the 
enjoyment  of  the  house  (o).  A  house  is  not  the  less  a  house 
because  it  is  a  public-house  or  an  inn ;  nor  is  it  the  less  a 
house  because  it  comprises  or  is  used  for  the  purpose  of  a  shop, 
or  because  it  comprises  or  is  used  for  the  purpose  of  a  workshop 
or  storehouse  (p).  The  word,  however,  includes  only  what  is 
necessary  for  the  convenient  use  and  occupation  of  the  house, 
and  not  also  what  is  subsidiary  to,  or  necessary  for,  the  con- 
venience of  the  occupant  of  the  house  {q). 
"  What  is  a  "  manufactory  "  within  the  meaning  of  the  clause 
is  in  each  case  a  question  of  fact.  The  word  has  been  inserted 
in  the  clause  to  provide  for  the  case  of  a  manufacture  being 
carried  on  in  premises  where  there  is  no  house  or  buildings, 
but  there  is  a  manufactory  in  the  sen  se  of  its  being  appropriate 
for  the  carrying  on  of  what  may  be  called  a  manufacture  (r). 
A  manufactory  may  be  a  house  or  a  building,  or  may  be 
something  more ;  it  may  be  more  than  one  house  or  more 
than  one  building  (<),  or  it  may  consist  of  neither  house  nor 
building,  but  only  of  land  used  for  a  purpose  of  manufacture  (f). 
liitb  cUiue.  Under  the  114th  clause,  if  a  mortgagee  is  required  to  accept 

Intenst  of         payment  of  his  mortgage  money  at  a  time  earlier  than  the 

morlgsgeee. 

(n)  Biehardt  t.  Swan»ta  Improve-  (p)  Rieharda  v.  Svian*eu  lotproer- 

wiCTii,  *c.,  Co.,  9  C.  D.  426,  meat  and  Tramwag  Co.,   9   C.  D. 

(o)  OroiveRor  v.  Hampatead  June-  432,  per  James,  L.  J. 

(ion   Railway   Co.,   1  D.  &  J.  446,  (<;)  SM'\.  Midlai\d Railway  Co.. 

454 ;     se.     Tlwmai'i    Hotpilal    y.  1  Ch.  273. 

ChaHiig  Crott  Eailurai/  Co.,  1  J.  &  (r)  Richard*  v.  Smanaea  Jiiipn-i-r- 

H.   400,   404:    Kiiifi    T.    Wifwmbe  metit  and  Tramviayi  Co.,  9  C.  1). 

Sailuiay  Co.,'2SB^Y.  104;  Salter  v.  437,  per  Cotton,  L,  J. 

Metropolitan  Railway  Co., OEn.iSi;  («)  See      Brook     v.     Muucheitrr. 

Bamet  v.  Southtea  Railway  Co.,  27  Shejield,  and  Lincoliukire  Riiiluiiy 

C.  D.  536 ;  Low  v.  Staina  Reaervoir  Co.,  (1893)  2  Ch.  371. 

Committee,  16  T.  L.  R.  184  (C.  A.).  (()  9  C,  D.  437. 
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time  limited  by  the  mortgage  deed,  he  is  entitled  to  com-      ""p-.'^- 
pensation  in  respect  of  the  lose  to  be  eustaiued  by  him  by 
reason  of  his  mortgage  money  being  prematurely  paid  off. 
Where  a  company  hod  taken  possession  witboat  providing  for 
snch  compensation  an  injunction  was  granted  (u). 

Where  the  occupier  of  lands  is  a  tenant  at  will,  or  from  i'2irt»iidi22Dd 
year  to  year,  his  interest  is  to  be  assessed  summarily  before  Te,„iKtr  u  wai. 
two  magistrates,  and  upon  payment  of  the  amonnt  he  must  "^  f">m  t*>t 
deliver  up  possession  (x).      If  any  lessee,  on  being  required  to 
do  so,  does  not  produce  his  lease  or  grant,  or  give  the  best 
evidence  thereof,  he  may  be  treated  as  a  tenant  from  year  to 
year,  and  be  dealt  with  accordingly  (^). 

Where  an  application  is  made  to  justices  under  sect.  21  to 
determine  the  compensation  to  be  paid  to  a  person  claiming 
to  be  interested  as  yearly  tenant,  the  justices  have  no  jurisdic* 
tion  to  inquire  into  the  title  of  the  claimant  to  his  alleged 
interest ;  but  they  are  boond  to  inquire  whether  the  claimant 
hag  been  required  to  give  up  possession  before  the  expiration  of 
his  term  or  interest,  as  it  is  a  condition  precedent  to  the  right 
to  compensation  that  the  claimant  should  have  been  so 
required  (z). 

Section  21  does  not  apply  to  a  person  who  produces  a  lease 
which,  though  void  at  law,  is  equivalent  in  equity  to  a  lease 
for  a,  greater  interest  than  a  yearly  tenancy  (a). 

Unless  otherwise  provided  for  in  the  special  Act,  the  powers  i^sni  danu. 
tor  the  compulsory  purchase  or  taking  of  lands  are  not  to  be  p^ry°pnr° 
exercised  after  the  expiration  of  three  years  from  the  passing  '^''"^ 
of  the  special  Act  (b). 

If  the  notice  to  take  lands  has  been  given  within  the  period  Notice  uired 
preaeribed  by  the  clause,  it  is  immaterial  that  the  purchase  ^pJ^JSJa*""" 


(m)  Sankeav.EattandWett India  rimy  Co.  v.   TiUdl,  (1902)  1  KB. 

floci  Co.,  12  B.  298.  874. 

(t)  Section  121.   SeeA^.v.  ffmi<  (u)  Su-^man-v.Metropi^itanltaU- 

Sfrthrm  Ra<l«my  Co.,  2  Q.  B.  D.  way  Co..  1  H.  &  M.  343. 

131 ;  SytT  V.  Metmpolilan  Board  nf  (b)  Section  1 23.     S«e  Sparrow  t. 

ITorii,  36  L.  T.  N.  S.  277.  W.  N.  Or/ord,  fVorcf»trr,atid  Wolverhamp- 

(W78)  305,  W.  N.  (1877)41.  tonBa{limyCo.,9Ka.4ii;  Srymour 

(y)  Section  122.  v.  I^nidon  and  South  Watem  RaU- 

(i)  Orfot  Ifortkem  and  City  Bail-  way  C>:,  33  L.  T.  3S0. 

7—2 
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—  has  not  been  completed  before  the  time  limited  by  the  clause. 
The  landowner  or  the  company  may  take  the  proper  etepB  to 
ascertain  the  price  notwithstanding  that  the  prescribed  period 
has  gone  by  (c).  So  also  if  a  company  give  notice  to  take  land 
and  enter  on  the  land  after  taking  the  steps  required  by  sect.  85 
before  the  expiration  of  the  period  prescribed  for  the  exercise 
of  the  powers  of  compulsory  purchase,  they  may  continue  to 
hold  the  land  after  the  expiration  of  that  period  (d).  Where 
there  has  been  a  lawful  entry  under  sect.  65,  the  promoters  of 
a  company  may  use  the  land  though  the  time  for  the  exercise 
of  the  powers  given  by  the  Act  have  elapsed.  There  is  nothing 
in  the  Lands  Glauses  Act  which  engrafts  on  the  absolute 
power  of  entry  on  giving  secnrity  for  the  value  of  the  land 
given  by  the  86th  clause  a  qualification  that  possession  must 
he  taken  not  only  within  the  time  prescribed  by  the  special 
Act,  but  also  so  long  before  its  expiration  that  the  works  may 
be  made  on  the  land  within  the  time  named  in  the  special 
Act  (e).  The  only  step  open  to  the  landowner  is  to  have 
compensation  asaesaed  as  provided  by  the  Act  (/). 

A  company  which  has  given  notice  to  treat  within  the  pre- 
scribed period  and  has  taken  the  steps  required  by  sect.  85, 
may  enter  after  the  time  for  the  exercise  of  compulsory  powers 
has  expired.  "  The  power  of  entry  is  a  power  necessary  for 
the  completion  of  the  purchase,  but  is  not  itself  one  of  the 
powers  of  compulsory  purchase  "  (jf). 

Mere  delay  on  the  part  of  the  promoters  after  service  of  the 
notice  does  not  raise  any  equity,  because  the  landowner  has  a 
remedy  by  mandamus,  compelling  the  promoters  to  proceed  (h). 
But  if  notice  be  given  b;  a  company  immediately  before  the 

{c)  Sty. y.BiTmiaghamand  Oxford  (/)  lb. 

Junction Sailwai/  Co.,  IAQ.B.  634;  (y)  Marquii  of  Salitbury  v.  Orrat 

YOalyfrra   Iron   Co.  v.  Neaih   and  N'Tthmi  liailuiaii  Co.,  17  Q.K  840, 

Brecon  Raiiinay  Co.,  17  Eq.  U6,  853 ;     Tiverton    aitd    North    Demni 

(rf)  Do*    T.    North    Staffordahire  Sailway  Co.  v.  Looeemorf,  9  A.  C. 

Baiiway  Co.,  16  Q.  B.  826.  p.  188. 

(c)   Tiitrtott     aiid    North    Devon  (A)  Jlrg.  v.  Birmingham  and  Ox- 

Bailway  Co.  t.   Lootemiirr,  9  App,  /onCJiiticlioii  Baiiway  Co.,  15Q.B. 

Ca.  488 ;  Eimtley  r.  North  Eaaterii  634 ;   Piiirhin  v.  London  and  BUuJc- 

Bailway  Co.,  (1896)  1  Ct.  418.  wall  Baiiway  Co.,  5  D.  U.  ft  G.  86*. 
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expiration  of  their  compulsory  powers,  and  there  is  great  "^'p-  ^- 
delay  in  completing  the  purchase,  and  the  conduct  of  the 
promoters  is  such  as  to  lead  the  landowner  into  the  belief 
that  the  undertaking  has  been  abandoned,  an  injunction 
may  be  obtained  to  prevent  the  company  proceeding  with 
the  pnrcbaBe(i). 

By  the  124th  clause  provision  is  made  for  the  purchase  by  I2itii  oUan. 
promoters  of  companies  of  interests  in  lands,  the  purchase  of  t*"^^'^ 
which  has  been  omitted  by  mistake  {k). 

By  clause  128  the  right  of  pre-emption  of  superfluous  lands,  sbi ^et. c.  is, 
which  have  been  taken  by  the  promoters  of  an  undertaking,  is  ggper^ago, 
given  in  the  first  place  to  the  person  entitled  to  the  land  from  '"'''■ 
which  the  same  have  been  originally  severed,  and  in  the  next 
place  to  the  person  whose  lands  immediately  adjoin  such 
gnperflnouB  lands.      The  right  of  pre-emption  extends    to 
lesBeee  for  years  of  such  adjoining  lands ;  and  an  injunction 
will  be  granted  to  enforce  the  right  (I). 

Where  the  undertaking  is  a  railway  company,  the  special  Special  Aoi 


the  undertaking  to  make  and  maintain  the  railway  and  works  '^'**^ 
in  the  line  and  upon  the  land  delineated  in  the  plans  and 
described  in  the  books  of  reference,  and  to  enter  upon  and  take, 
and  use  such  of  the  said  land  as  shall  be  necessary  for  such 
purpose. 

Plans  deposited  in  compliance  with  the  standing  orders  pI'dbJc^ 
prior  to  the  introduction  of  a  bill  into  Parliament  do  not  form  'with  ■'Modiog 
any  part  of  the  Act,  except  in  so  far  as  they  may  have  been  ''"'^"■ 
bcorporated  within  its  provisions ;  nor  can  they  be  otherwise 
referred  to  for  the  construction  of  the  Act()n).    The  plane 

(t)  Hfdgtt  V.  Metropiilitan  Bail-  Slrttloii  t.  Oreat   Wulern  Bailioay 

vay  Vo.,  2S  Bear.  109.    But  see  Co.,  5  Ch.  TOO. 

fftoJjt/era  Iron   Co.  v.  Jftath  and  (0  Covaitry  v.  London,  Brighton, 

Bneaii  Railway  Co.,   17  Eq.   H8;  Ac.,  BaUviay  Co.,  5  Eq.  104. 
Tivaim  and  North  Devon  Raiivxy  (m)  North  Britith  Sailvjay  Co. 

Co,  V.  Lootrnwrt,  9  App.  Ca.  489.  Todd,  12  CI.  &  Fin.  732      ^ 

(k)  See  Marquis  of  BcUiibitri/  v.  v.  Loudon  and  North  Wutem  BaiU 

Qrtat  Northern  Sailway  Co.,  S  C.  B.  vmy  Co.,  I  Mao.  &  G.  112,  1  H.  4 

K.3.  174;  JoUy  v.  WimbUdon  atid  Tw.  161,  5  fia.  Ca.  72S. 
Oorhng  Railway  Co.,  1  B.  A  8. 621 ; 
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are  only  binding  to  the  extent  of  determining  the  datam  line 
and  the  line  ol  railway  measured  with  reference  to  that  datum 
line,  but  not  with  reference  to  the  surface  levels,  unless  the 
Act  incorporates  them  within  its  provision  (n).  The  particular 
works  intended  to  be  made  need  not  appear  on  the  deposited 
plan.  It  is  enough  that  the  land  required  shall  be  within  the 
limits  of  deviation  (o). 

By  the  Bailways  Claases  Consolidation  Act,  8  Vict.  c.  20, 
ss.  11 — 15,  a  railway  company  may  deviate  a  hundred  yards 
from  the  datum  line.  The  expression  "  deviation  "  is  to  be 
taken  with  reference  to  the  line  of  railway  only :  that  is,  the 
line  of  railway  actually  laid  down  shall  not  deviate  more  than 
a  hundred  yards  from  the  line  delineated  in  the  Parhamentaiy 
plans,  the  medium  Jilum  ot  each  being  the  commencement  and 
termination  in  measuring  the  hundred  yards  ip). 

When  a  viaduct  or  tunnel  was  marked  on  the  plans  deposited 
as  intended  to  be  made,  no  deviation  could,  under  the  Bailways 
Glauses  Consolidation  Act,  8  Vict.  c.  20,  s.  IS,  be  made  except 
with  the  consent  of  the  landowner.  It  was  necessary  that  the 
work,  if  made,  should  be  made  accordingly  (g).  But  under 
26  &  27  Viot.  c.  92,  s.  4,  a  railway  company  in  the  construc- 
tion of  the  line  may  deviate  from  the  line  or  level  of  any  arch, 
tunnel,  or  viaduct  described  on  the  deposited  plans  or  sections, 
so  as  the  deviation  be  made  within  the  limits  of  deviation 
shown  on  the  plans,  and  so  as  the  nature  of  the  work  described 
be  not  altered ;  and  may  also,  with  the  consent  of  the  Board 


(n)  North  Briliih  Railway  Co.  v, 
Todd,  12  CI.  &  Pin.  722 ;  iTure  v. 
Begent't  Caiuil  Co.,  3  D.  £  J.  212  ; 
Att.-Qen.  v.  Oreat  Eaeteni  SaUway 
Co.,  7  Ch.  482.  L.  E.  6  H.  L.  367 ; 
Edinburgh,  (fee.,  Trajiaoaya  Co.  v. 
Black,  L.  E.  2  H.  L.  Sc.  389. 

(o)  Wtld-ii.  South EtwUmBaHioay 
Co.,  32  Beav.  340,  33  L.  J.  Ch.  142. 
See  aa  to  the  rectification  of  mistakes 
in  the  plane  and  books  of  reference, 
8  Vict  o.  20,  B.  7 ;  Taylor  v.  Clemson, 
2  C.  B.  978, 11  CI.  *  Fin.  610;  Kemp 
V.  Witt  End  of  London  and  Crystal 


Palace  Railway  Co.,  1  K.  A  J.  681. 

{p)  Doe  T.  BrUtol  and  Exeter 
Railway  Co.,  6  M.  &  W.  320  ;  Doa 
V.  NoHh  Staffordihire  Baitwuy  Co., 
16  Q.  B.  326;  Dowling  v.  PonU/. 
pool,  &c..  Railway  Co.,  18  Ei],  714. 
See  Finck  v.  London  and  South 
Wateni  Railway  Co.,  44  C.  D.  330 
(C.  A.) ;  and  see  fferron  v.  Rath- 
minet,  (1892)  A.  C.  498. 

(q)  Little  V,  Newport  and  Hereford 
Baiiway  Co.,12  C.  B.  752  ;  Att-Qen. 
V.  Ttwkeabury  and  Malvern  Railway 
Co.,  1  D.  J.  4  a  423. 
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ol  Trade,  sabstitate  any  engineering  work  not  shown  on  the  _  <"'*l>-  ^- 
deposited  plans  or  sections  for  an  arch,  tannel,  or  viaduct,  aa 
shown  thereon. 

The  promoters  of  a  company  must   give  notice  of  their  Notice  or 
intention  to  exerciBe  their  powers  of  deviation  ;  and  the  owner  b«  giveD. 
of  any  lands  prejadiciallj  affected  may  apply  to  the  Board  of 
Trade  to  decide  whether  the  proposed  deviation  is  proper  to 
be  made  (r). 

Landowners  who  wish  to  prevent  the  promoters  of  a  railway 
eompany  from  using  the  powers  of  deviation  reserved  to  them 
nnder  6  Vict.  c.  20,  ss.  11 — 15,  should  have  appropriate 
clauses  inserted  in  the  special  Act  (a).  If  there  be  nothing  in 
the  special  Act,  or  the  matter  in  dispute  having  been  referred 
to  arbitration,  there  be  nothing  in  the  reference  to  arbitration, 
or  in  the  award  consequent  thereon,  to  prevent  them  from 
doing  BO,  a  company  may  exercise  the  powers  of  deviation  aa 
they  think  best  within  those  limits  {t). 

A  landowner  is  not  entitled  to  an  injunction  to  restrain  a  f*ttj  who  uek* 
railway  company  from  proceeding  with  their  works,  although  compui;  from 
they  are  deviating  to  a  greater  extent  than  is  authorised  by  ghow  ttrt  h!!11 
8  Vict.  c.  20,  ss.   11 — 16,  miless  he  can  show  that  he  isiDjnred. 
Bubstantially  injured  by  the  deviation  (»). 

Land  which  is  necessary  for  the  erection  of  stations  and  other  Uod  neoMnrf 
conveniences  for  the  proper  working  of  the  railway,  ot  for  dul;  bo  uken, 
the  purpose  of  constracting  the  works  authorised  by  8  Vict.  S^'^mito'of'^ 
c.  20,  s.  16,  may  be  taken,  though  it  is  beyond  the  limits  of ''' 
deviation  {x),  provided  sncb  land  be  scheduled  in  the  Act  and 
inclnded  in  the  plans  and  books  of  reference  (}/). 

(r)  8   Vict,    c    20,    b.    12.      Sea  and    South    Wala    i'num   Bailwai/ 

Pfara  y.  Wyetmbe  Sailvxty  Co.,  1  Co.,  10  W.  E.  210;  Fintk  v.  London 

Diw.  244,  17  Jut.  660.  and  South  WnUm  Railvmy  Co.,  44 

(«)  Ron  Collegt  v.  Great  Watern  C.  D.  330  (C.  A.). 
Baa>aujCo..  1  R&.  Ca.  200.  (x)   Cother  v.   Midland   Sailioay 

(0  Wood  T.   North   Stafordthire  Co.,  2  Ph.  469;  Sadd  y.  Maldon, 

Railtcay  Co.,  1  Mac.  *  G.  278,  284;  Braivtrre,and  Witham  Bailway  Co., 

*%  T.  Colnt   VaUa/  and  BaleUad  6  Bxch.  143.     See   Wood  v.  Epsom 

Sartwiy  Co.,  low.  E.  661.  and    Latthtrhtad    Bailway    Co.,   8 

(b)  Holyoake  t.  Shnmihury  and  0.  B.  N.  8.  731. 
HimiMsham  Bailway  Co.,  6  Ea.  Ca.  [y)  Doe    m.    North    Staffordshirt 

<21.  427.     See   Fi"n««  v.    SriOtA  Jtailway  Co.,  16  Q.  B.  626 ;  IhwHng 
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_  ^'"P-  ^ '■_       On  the  other  hand,  a  company  may  be  restrained  from  UVing 
^L°tx<^''liJ.-  ^^"^  ^^^  required  for  the  purpose  of  enabling  its  works  to  be 
tfae  proper  pur-   conatructed  in  a  proper  and  convenient  manner,  even  although 
SZngh  within'  ^"°^  ^^"^  be  within  the  limits  of  deviation.     Thns  a  railway 
dttkK^"'       company  was  restrained  from  taking  a  piece  of  land  for  the 
purpose  of  making  an  embankment  and  a  greater  slope  on 
each  side  of  a  cutting,  and  from  claiming  more  land  than  was 
declared  by  a  referee  to  be  neceBsary  for  the  purposes  of  the 
Act(i).     So  a  railway  company  was  restrained  from  taking 
land  for  the  purpose  of  exoavating  materials  therefrom  to  be 
used  in  completing  an  embankment,  though  it  was  within  the 
limits  of  deviation  (a) .     So,   also,   a   railway  company  was 
restrained  from  taking  land  for  the  purpose  of  altering  a  road, 
so  as  to  be  a  convenience  to  a  neighbouring  proprietor,  though 
the  land  lay  within  the  limits  of  deviation  (b)  ;  and  where  a 
railway  company  had  served  notice  under  sect.  82  of  the  Bail- 
ways  Clauses  Act,  1845,  with  the  intention  of  taking  temporary 
possession  of  land  and  constructing  a  railroad  thereon,  an 
injunction  was  granted  (c). 
Companj— when     The  Court  will  not,  on  the  ground  of  public  inconvenience, 

rertr»iDed  from  'or 

eierdBiDg  restrain  a  railway  company  keepmg  withm  their  powers  of 

deviation  from  deviating  from  the  plan,  unless  it  can  be  shown 
that  they  are  acting  capriciously  (d) . 

By  the  16th  and  Idth  clauses  of  the  Railways  Clauses 
Consolidation  Act,  8  Yict.  c.  20,  railway  companies  are  em- 
powered to  execute  certain  works  in  the  mode  and  in  the 
manner  therein  mentioned  (e).  By  the  16th  clause  it  is  declared 
that  they  shall  in  the  execution  of  such  works  do  as  little 

V.    PotUypvol,    (fee,,    Baiiway    Co.,  D.  U.  &  0.  T14. 

18  Eq.   TH;    Fi'iiAv.  Londtmanil  (6)  Dixldv.  SuJUbury  und  Yairil 

South  Wetterii  Railway  Co.,  ^C.H.  Sallimy  Co.,   1  Gift.  15B,  163;  aff. 

330  (C.  A.) ;   and  aee  Protkeroe  v.  33  L.  T.  O.  S.  311. 

Tottenham,  .Ec,  Bailtcay  Co.,  (1891)  (c)  UorTi$     v.     Tottraham     ami 

3  Ch.  278  (C.  A.).  Forat  Gate  Railway  Co.,   (1892}  '2 

(z)   mbb  y.  Manclialer  a«d  Letdi  Ch.  47. 

Railway    Co.,    4  M.   ft   C.   116,  48  (ci)  AU.-<ien.    v.    Qreat    We«terH 

E.  R.  28.  Railway  Co..  14  W.  R.  726. 

(u)  EvtTsfieldv.Mid-SutKxRail-  (b)  See  Jiangtleyv.  Midlaiid  Bail- 

way  Co.,  3  D.  4  J.  286.     See  also  loay  Co.,  3  Ch.  306;   JM.-tfr«.  v. 

Bentinck  y.  Norfolk  Bttuary  Co.,  8  Ely,  Jtc,  Railway  Co.,  4  Ch.  194. 
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damage  as  can  be.  A  railway  company  may  erect  buildings  o*"?- V- 
over  streets  in  a  town  for  tbe  conatrDCtion  of  stations,  ware- 
houses,  &a.,  or  may  divert  the  courae  of  a  road  or  river,  if  it  ia 
necessary  or  reasonably  convenient  for  the  parposes  of  the 
line^O-  Bat  an  act  ia  not  necessary  within  the  meaning  of 
the  clause  merely  because  it  enables  the  company  to  execate 
their  works  more  economically  {g) . 

Section  53  of  8  Vict.  c.  20  provides  that  if  the  company  smA>. 
find  it  necessary  to  interfere  with  any  road,  either  pubUo  or 
private,  BO  as  to  make  it  impassable  for  or  dangerons  or 
extraordinarily  inconvenient  to  passengers  or  uarriages,  or  to 
(he  persons  entitled  to  the  use  thereof,  they  are  first  to  provide 
asafhcient  road  in  substitution  for  it  (/i).  This  section  applies 
to  a  permanent  diversion,  as  well  as  to  a  temporary  diversion 
of  a  road  (i) . 

By  8  Vict.  c.  20,  s.  76,  the  owners  or  occupiers  of  lands  8  Vlot.  a.  20, 
adjoining  a  railway  are   empowered  to  lay  down   hrauches  g.^^ '   ^ 
communicating  with  the  railway,  and  the  railway  company  is  nil«>T*- 
required   to   make   openings   in   tbe   line  or  sidings  for  the 
branches  at  places  to  be  approved  by  the  company  {k).     Tbe 
assent  of  a  company  to  an  opening  being  made  at  a  station  ia 
not  in  the  nature  of  a  licence,  and  cannot  he  revoked  (0- 

By  8  Vict,  c,  20,  a.  87  (m),  railvay  companies  are  empowered  Powenrf 
to  enter   into   contracts   with   other   railway   companies   foruM, 
passing  over  each  other's  lines  upon  the  payment  of  such 

(/)  JU.-Ofn.  T,  Eattmi  CuuutUt  Att.-Oen.    \.    Limdoti    and    South 

Bailieag  Co..  2  Ha.  Ca.  823 ;  Pui/k  Wnttni  Bailway  Co.,  4  De  O.  &  S. 

F.  Gbl'leH   Valley   Bailway   Co.,   15  75.     A    road    already  exiBting    is 

C.  D.  330.  not  ft  substituted  road  witHn  the 

[g]  Ftmvtck  v.  Eatt  Ltiiidon  Rail-  meaniog  of  the  clause,  Att.-Oni.  v. 

may   Co.,   20    Eq.    5+*  ;     Fugh   v,  Ormt  Northtnt  Hailway  Co.,  4  De 

aWe«     Vallry     Raihmy     Co.,    15  G.  &  S.  73. 

0.  D.  330;  Morrit  v.   Tottenham  (')  Att-Otu.  v.    Ilarri/   J)oekt, 

and  Forrtt  Oatr  BaiUmy  Co.,  (1892)  At.,  Co.,  35  C.  D.  373. 

!  Ch,  4T.      But   see   Harritoii   t.  (it)  See   Woodruff  v.   Bream  aitd 

Souihwark  and  Vaaxhalt  Watrr  Co.,  Mtrthyr   Bailimy    Co.,    2S    C.    D. 

(1891)  2  Ch.  409.  190  (C.  A.). 

(A)  See   Kemp    v,    London    and  (0  Bell  v.  Midland  Ruitivay  Co., 

Brighton   Bailway  Co.,    1  Ra.   Ca.  10  C.  B.  N.  S.  287.  3  D.  &  J.  673. 

oOS;   Att.-Oen.   v.   Great   Northern  (m)  Amended  by  26  &  27  Vict. 

Baa«my  Co.,  3  De  Q.   A   S.  439;  c.  92,  se.  22—29. 
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tolls  aDd  under  Bach  reBtriotioDS  as  may  be  mutaally  agreed 
upon,  and  to  enter  into  a  contract  for  the  division  or  apportion- 
ment of  the  toUa  with  the  view  of  carrying  out  this  object. 
The  clause  does  not  authorise  an  agreement  which  will  amount 
in  faet  to  a  lease,  or  to  a  transfer  of  the  undertaking  to 
another  company  (n),  or  which  will  have  the  effect  of  enabling 
one  company  to  carry  the  whole  of  the  traffic  of  another 
company,  under  colour  of  passing  over  the  line  of  the  other 
company  (o) ;  but  merely  gives  to  one  party  a  limited  power  to 
run  a  portion  of  its  traffic  over  the  other  line  (p). 

An  agreement  between  two  railway  companies,  giving  one 
company  the  power  to  pass  over  the  line  of  the  other  on 
certain  specified  terms,  confers  rights  of  a  permanent  nature, 
and  is  not  a  mere  licence  determinable  at  will.  The  terms  of 
the  agreement  are  not  too  vague,  but  will  be  held  to  concede  a 
user  consistent  with  the  proper  enjoyment  of  the  railway,  the 
subject-matter  of  the  contract,  and  with  the  rights  of  the 
granting  party  (g).  Where  an  agreement  has  been  entered  into 
between  two  companies  as  to  the  terms  of  passing  over  each 
other's  lines,  the  rights  in  respect  of  such  passing  depend  upon 
the  terms  of  the  agreement,  and  are  no  longer  governed  by  the 
RaUways  Clauses  Consolidation  Act,  8  Vict.  c.  20,  s.  87  {r). 

Where  a  railway  company  refused  to  allow  the  plainti&  to 
run  engines  and  carriages  over  part  of  their  line  under  the 
powers  of  clause  92,  the  Court  would  not,  at  the  suit  of  the 
plaintiffs,  restrain  the  company  from  preventing  the  exercise  of 
the  right.  The  ground  of  the  decision  was  that  inasmuch  as 
the  plainti&  could  not  ran  over  the  lines  unless  the  points  and 
signals  on  the  line  were  properly  worked  by  the  railway 

{m}  Orfof  Northern  Bailway   Co.  Co.,  3  De  G.  &  8.  fi62 ;   Simpttnt  v. 

V.  Eaatern  Countiti  Sailtony  Co.,  9  Denium,  10  Ha.  51. 

Ha.  306;  cf.  Midland  BailvKiy  Co.  {q)  JJanelly  Bailway,  ■&■.,  <'o.  t. 

V.    Qrtat    Watem    Railway    Co.,  8  Lotidott  and  North  Weitfra  Sailivay 

Ch.  841.  Co.,  8  Ch.  942,  949;  L.  E.  7  H.  L. 

[o)  Simpimt  T.   Deniaon,   10  Ha.  350. 

31 ;    of.   Midland  Sailway    Co.    v.  (r)  Omit  Northern   Sail'vay   Co. 

Qrtat   H'erfwii   Railway  Co.,  8  Ch.  v.  EiuUrn  Counlif*  Railway  Co.,  9 


(p)  WinehY.  Birkfiilieail  Railway 


Ha.  306. 
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company,  the  Court  could  not  grant  relief,  as  it  does  not  order      Oh»p-  Y 
the  performance  of  a  continuous  aet  like  working  signals,  the 
doing  of  which  requires  continuous  attention,  and  cannot  be 
seen  to  by  the  Court  (g). 

Where  a  railway  company  ie  empowered  by  its  Act  to  form  JoDctioiu. 
a  junction  with  another  line  of  railway,  the  latter  company 
will  be  restrained  from  interfering  with  the  former  company 
in  making  the  junction  (<)■  But  in  making  the  junction  a 
company  may  not  take  the  land  or  interfere  with  the  works  of 
the  company  or  person  to  whom  the  other  railway  belongs,  or 
any  of  the  works  thereof,  further  than  is  necessary  for  making 
the  jmiction  (u). 

The  tact  that  a  particular  penalty  is  imposed  by  Statute  (x) 
in  (he  event  of  engines  employed  on  a  railway  being  so  con- 
stmcted  as  not  to  consume  their  own  smoke,  does  not,  it  seems, 
preclude  a  person  from  applying  for  an  injunction  to  restrain 
anaiaance  (^). 

The  Court  will  enforce  by  injunction  the  provisions  of  the  Carriages  am 
115th  section  of  the  Eailways  Clauses  Consolidation  Act,  that  bron^t  on 
no  engine  or  other  description  of  moving  power  shall  be  brought  '*''*v- 
or  used  upon  a  railway,  unless  the  same  shall  have  been 
approved  by  the  railway  company  as  therein  mentioned,  notwith- 
standing that  to  enforce  such  right  of  inspection  would  occasion 
great  inconvenience  to  the  public  traffic,  and  although  it  may 
appear  that  the  provision  is  songht  to  be  enforced,  not  from  any 
apprehension  of  the  use  of  improper  engines,  bnt  for  the  purpose 
oiimpedingthetrafficover  thelineof  a  competing  company  (z). 

The  Court  will  also  enforce  by  injunction  the  provisions  of 
the  117th  section  of  the  Bailwaye  Clauses  Consolidation  Act,  g  Viot  e.  20 
that  no  carriage  belonging  to  another  company  having  the^'^  ' 
light  to  run  over  the  line,  shall  pass  along  or  be  upon  the 

(1)  Poaell    Dufryn    Sttam    Coal  (a;)  See  8  &  9  Vict.  C.  20,  8.  114  ; 

''".  *.  Taff  Vale  Bailwn<j  C'u.,  9  Ch.      and  see  a.  19  o(  31  &  32  Viot.  c.  119. 
Ml ;  and  aee  Ryan  v.  Mutual  Ton-  (y)  Sinitk   y.  Midland   Raihaay, 

im  IFohninrfer   Ghambrrt   Aetoc.,       <6c.,  Vv.  25  W.  E.  861,  W.  N.  (1877) 
11893)  1  Ch,  116,  128  {C.  A.).  200.    But  see  ante,  pp.  7,  8, 

(!)  Onat  Sortbern  Railway  Co.  (e)  MiiUaml  Rnilutay  Co.  v.  Am- 

^- ^t  and  Wat  India  Dodts,  &c.,  bergate,  Nbttifigluim,  <6c,  Railway 
Mmiy  Co.,  7  Ea.  Ca.  356.  Co.,  10  Ha.  359. 

(u)  26  ft  27  Vict.  c.  92,  8.  11. 
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ci»p-  V.      railway  unless  it  be  at  all  times,  so  long  aB  it  shall  be  used  or 

shall  remain  on  the  railway,  of  the  conBtruction  and  in  the 

condition  which  the  regulations  of  the  company  for  the  time 

being  shall  require. 

Cknae  prohibit-      Where  the  special  Act  prohibits  a  company  from  entering 

from  taking  land  upon  or  taking  lands  without  the  consent  of  the  owner,  bis 

withont  conwiit.  gQ^gg^t  must  be  obtained  before  the  lands  are  taken  (a).    A 

rival  company  may,  under  the  provisions  of  the  clause,  refuse 

to  allow  their  railway  to  be  eroesed,  although  the  effect  may 

be  to  prevent  the    undertaking    from    being    carried  into 

execution  (6). 

After  &  company  have  taken  lands  under  their  compulsory 
powers  and  paid  the  money,  the  owner  of  the  land  cannot 
restrain  them  in  the  mode  of  using  the  land  (<-).  Nor  can  a 
man  who  has  sold  his  land  to  a  company  and  given  them 
possession,  have  an  interlocutory  injunction  to  restrain  the 
company  from  continuing  in  possession  of  the  land  in  default 
of  payment  of  the  purchase  money.  His  proper  remedy  is  to 
enforce  his  lien  or  to  have  a  receiver  appointed  (d).  But  a 
vendor  of  land  to  a  railway  company  is  entitled  to  the  same 
lien  on  the  land  for  the  unpaid  purchase  money,  and  the  same 
remedies  tor  enforcing  it,  as  an  ordinary  vendor  («).  Where, 
therefore,  the  unpaid  vendor  of  land  taken  by  a  railway  com- 
pany has  recovered  judgment  in  an  action  against  the  company 
to  enforce  his  lien,  the  Court,  in  default  of  payment  of  the 
purchase  money,  will  grant  an  injunction  to  restrain  the  com- 
pany from  running  trains  over  the  railway  and  continuing  in 
possession  of  the  land  (/). 

Where  a  railway  company  had  paid  part  of  the  purchase 
money  and  had  taken  possession,  bat  retained  the  balance 

(a)  Clarence  Bailway  Co.  v.  Ortai  Bailv)ay  Co.,  2  Ch.  100 ;  Munn*  v. 

North  of  England,  dx..  Railway  Co.,  TiU  of  W-'glil  Sailviay   Co.,  5  Ch. 

4  Q.  B.  46.  418;    Latimer    v.   Aylttbury,   ttc., 

(6)  Gray  t,  Livfrpool  and  Bury  Railway  Co.,  9  C.  I).  383. 

Bailway  Co.,  9  B.  391.  (e)   Wing  \.  Tottenham,  &c..  Bail' 

(e)  Eaa  and   H'eri  India   Docks,  way  Co.,  3  Ch,  740. 

<{«.,  Bailway  Co.  t.  Dawea,  11  Ha.  (/)  Altgood    v.    Merrybtnt,   it., 

363.  Railway  Co.,  33  C.  D.  571. 

{d)  Ptll     V.     Xortham}ilon,    .fee., 
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imtdl  a,  good  title  could  be  shown,  the  Court  held  that  they      Q***!*- 
had  purchased  the  right  of  possession,  and  would  not  restrain 
Ihe  company  from  contiriuing  in  possession  of  the  land  until 
[layment  of  the  balance  into  Court  (g). 

Apart  from  any  facilities  granted  by  the  Eailway  CommiB- 
sioners,  a  railvay  company  have  the  right  of  excluding  from 
their  stations  all  persons  except  those  using  or  desirous  of 
using  the  railway,  and  may  impose  upon  the  rest  of  the  public 
any  terms  they  think  proper  as  the  condition  of  admittance. 
.Vccordicgly,  a  railway  company  having  a  hotel  of  their  own 
within  the  limits  of  the  station  may  qualify  their  permission 
to  other  hotel  proprietors  and  their  servants  to  have  free 
access  to  the  platform  by  the  condition  that  such  servants 
vheu  attending  at  the  platform  shall  not  weai'  a  distinctive 
badge  or  livery  {h). 

The  Gommiseiouers  of  Sewers  have  power  under  Michael  ^^  *^  ^ 
.\ngelo  Taylor's  Act  (i)  for  the  purpose  of  widening,  altering, 
md  improving  streets  and  public  places  in  the  Metropolis,  to 
take  houses  and  lands  or  any  part  thereof  which  shall  be 
adjudged  by  them  to  be  necessary  for  carrying  out  the  pur- 
poses of  the  section.  They  have  no  power  to  take  houees  or 
lands  simply  for  the  purpose  of  altering  the  levels,  and  in 
order  to  take  lands  for  the  purpose  of  widening  or  altering  a 
street  there  must  be  a  bond  fide  belief  that  the  widening  or 
altering  of  the  street  is  wanted  for  the  improvement  of  the 
street  within  the  meaning  of  the  section.  An  adjudication 
bf  them  that  houses  or  lands  are  necessary  for  carrying  out 
the  porposes  of  the  section  must,  in  order  to  be  final  and  con- 
clnEive,be  an  honest  and  fwn4/fi«  adjudication.  It  mnst  also 
be  an  adjudication  which  bears  some  relation  to  reason.  If 
they  come  reasonably  to  the  conclusion  that  the  whole  of  a 
honee  or  piece  of  land  is  required  for  enabling  them  to  carry 
oat  improvements  in  respect  of  which  they  can  take  land  com- 

(j)  I'ufpt  T,  Nirrwich  and  Spald-  powers,  dutiea,  and  liabilities  ol  the 

•lis  BaUieay  Co.,  9  Jur.  N.  8,  835,  CommiBeionerBof  Sewere  have  been 

{h)  Perih  QeTural   Station   Com'  ttansferred  to  the  Common  Council 

■alttn  T.  Bom,  (1897)  A.  0.  i'9.  of  the  City  o(  London  by  60  &  61 

I'l  57Geo.III.c.xxi3i..9.80.  The  Vict.  c.  cxixiiL 
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puleorily,  their  adjndication  will  be  upUeld.  fiut  they  have 
no  power  to  adjndicate  that  the  poBBession  of  the  whole  of  a 
house  or  piece  of  land  ia  necessary  for  the  parposeof  improve- 
ments where  they  only  intend  to  use  a  part  of  it  for  that 
purpose,  though  if  they  made  such  adjudication  in  the  beUef 
that  they  should  require  the  whole  for  the  improvementB,  the 
correctness  of  the  adjudication  could  not  be  qneetioned  {k).  la 
Teiiliere  v.  Vestry  of  St.  Mary  Abbots  (t)  where  a  metropolitan 
vestry  required  for  the  purpose  of  widening  a  street  part  of 
the  buildings  and  site  of  an  orphanage  that  would  leave  a 
substantial  portion  of  the  premises,  it  was  held  that  the 
owners  being  willing  to  sell  the  part  required  only,  the  veetry 
could  not  take  the  whole.  On  the  other  hand,  a  vestry  will  be 
restrained  from  taking  part  only  of  a  house  where  what  is  taken 
is  a  substantial  portion  so  that  the  house  and  the  use  and  sub- 
Btantial  enjoyment  of  it  can  no  longer  be  enjoyed  as  before  (»)). 
If  a  Local  Board  of  Health,  in  the  execution  of  their  parlia- 
mentary powers,  are  interfering  with  property  in  a  manner 
not  authorised  by  the  Public  Health  Act,  1876,  s.  327,  they 
will  be  restrained  from  doing  so,  and  the  person  injured  will 
not  be  left  to  his  remedy  under  the  compensation  clauses  of 
the  Act  (n).  Section  149  of  the  Public  Health  Act,  1875, 
which  vests  certain  streets  in  an  urban  authority,  does  not 
vest  the  subsoil.  Accordingly,  where  a  local  Act  empowered 
the  urban  authority  to  erect  on  land  belonging  to  them  or 
under  their  control  lavatories  for  the  use  of  the  public,  it  was 
held  that  the  urban  authority  bad  no  power  to  excavate  the 
soil  and  erect  lavatories  below  the  surface  of  the  street  which 
had  vested  in  them  within  the  meaning  of  the  Public  Health 
Act,  1876  (o).  Where  a  local  board  has  under  the  provisions 
of  sects.  166 — 168  of  the  Act  prescribed  the  line  in  which  any 

(A)   Oard     T.     Commiitionen    of  2  Q.  B.  742. 
8ewtr»,   28   0.   D.  486 ;    Lynch   v.  (n)  QraiiA  Junction  Canal  Co.  v. 

CvmmitnojKrt  of  Seweri,  32  C.  D.  Nhugar,    6    Cli.    483 ;    Soberti    V. 

72.  Owyr/ai  District  Council.  (1899)  2 

(0  30  0.  D.  645.  Ch.  608  (C.  A.). 

(m)  Gibbon  V.  Paddingioa  Vatry,  {o)  Mayor, Ac.,ef  TiitihridgeWdlt 

(1900}  2  Ch.  794 ;  and  Bee  »-rdon  v.   Baird,   (1896)  A.   C.  434.     See 

\.VatTyofSt.MaryAhb<Mt,{\%9A)  also   Battertea    Vatnj  v.  Coiintg  o/ 
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building  wbicli  has  been  pulled  down  shall  be  rebuilt,  the      C"P  V- 
Court  will  restrain  parties  from  rebuilding  otherwise  than  in 
the  manner  prescribed  (p). 

The  UetropoItB  Management  Act,  1855, 18  &,  19  Vict.  c.  130,  Hetrapolii 
a.  96,  does  not  confer  upon  a  vestry  or  Board  of  Works  con-  Act,  i86S. 
stitated  under  that  Statute  such  a  property  in  the  streets 
flitaate  within  their  district  as  to  entitle  them  to  maintain  an 
action  for  an  injunction  against  the  erection  of  a  telephone 
wire  across  the  street,  the  telephone  being  erected  at  a  great 
height  and  causing  no  appreciable  danger  to  the  public  or 
to  the  traffic  in  the  street  (g).  So,  also,  where  an  electric 
lighting  company  had  illegally  broken  up  the  surface  of  a 
street  within  the  district  of  a  vestry  in  the  Metropolis  and 
placed  their  pipes  and  wires  at  a  depth  of  about  two  feet 
below  the  surface,  it  was  held  that  the  vestry  could  not  main- 
tain an  action  for  an  injunction  to  compel  the  company  to 
remove  their  pipes  and  wires  (r). 

Under  the  Metropolis  Management  Amendment  Act,  1862,  Metn^is 
^  &  26  Vict.  c.  102,  B8.  74,  76  («),  the  Board  had  power  to  Amendmsnt 
require  houses  to  be  set  back,  paying  compensation  to  the  25^ 26  viot. 
owners ;  and  to  pull  down  houses  which  interfere  with  the  "■  ^'*^- 
general  line  of  buildings  in  a  street.    But  the  requisitions  of 
(he  Act  must  be  complied  with  (t). 

The  Thames  Embankment  Act,  1862,  25  &  26  Vict.  o.  93,  Thwnea 
incorporates  the  Lands  Glauses  Act,  with  the  additional  provi-  Act,  1862. 
sion  that  the  word  "  land "  shall  include  easements  and 
interests  in  land.     The  owner  of  a  wharf  on  the  Thames 

Latdm,  ^c,  Lighliug  Co.,  (1899)  1  Public  H«altli  Act,  1890. 

Cb.  474  (C.  A.).  (r)  SatUrtta   Vntry  v.  Cbun^  of 

(p)  Sewhavtn     Lotal    Ikard    t.  Condon,  Ac.,  Elfdric  Lighting  Co., 

Seahavtr,  School  Board,  30  C.  D.  (1899)  1  CH.  474  (C.  A.) 
365  (C.  A.)    See  AU.-aen.v.  Hatch,  (t)  Repealed     hy    the     London 

(18B3)  3  Ch.  36  (C.  A.).  Building  Act,  1694,  but  in  aub- 

I9)  WanHtmirth  Board  of  Wurkt  atauoete-enactedb78ects.22and31 

T,  CviUd  Telrj-hoiK  Co.,13Q.B.  D.  of  that  Act. 

904.  Ste,however,  Finchlty  EUetrie  (()  See  Lord  Aaekland  v.   Wett- 

lijlit  Co.  T.  FiitchUy  Urban  Dittrict  mintitr   Loeal   Board   of  Worki,  7 

<^'Ktf,(I902)lCh.866.  Seeaect.U  Ch.  597;  and  London  County  Coun- 

of  Un  Electric  Lighting  Act,  1882,  eil  v.  Pryor,  (1896)  1  Q.  B.  330,  465. 
and  •ed.  13,  Bub-sect  (1)  of  the 
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h&d  a  right  of  free  Rccess  to  the  river,  and  also  the  right 
of  loading  and  anloading  his  barges  at  the  wharf,  hut  there 
was  no  campshed  or  hard.  The  barges  only  rested  at  lor 
water  on  the  mud  of  the  foreshore.  The  Court  held  that  the 
filling  op  the  river  in  front  of  the  wharf  was  not  a  taking 
or  using  for  the  purposes  of  the  undertaking  any  easement  or 
interest,  and  refused  to  restrain  the  defendants  from  proceed- 
ing with  their  works  until  they  had  complied  with  Uie 
provisions  of  sect.  84  of  the  Lands  Clauses  Act(u). 

The  account  in  cases  of  trespass  for  the  underground  work- 
ing of  mines  will,  in  the  absence  of  fraud,  be  limited  to  minerals 
gotten  within  six  years  before  the  bringing  of  the  action  (t). 
But  the  account  will  not  be  limited  to  minerals  gotten  witbin 
six  years  from  the  bringing  of  the  action,  if  the  minerals  have 
been  taken  by  a  concealed  and  fraadulent  trespass  so  long  as 
the  pai-ty  defrauded  remains  in  ignorance  without  any  fault 
or  laches  of  his  own  (y). 

In  taking  the  account  in  trespass  for  the  underground  work- 
ing of  mines,  where  the  minerals  have  been  taken  fraudulently, 
the  wrongdoer  will  be  charged  the  full  value  of  the  minerals 
when  gotten,  without  being  allowed  the  expenses  of  getting  or 
severing  them  (z) ;  although  the  expenses  of  raising  the  coal  to 
the  pit's  mouth  will  be  allowed  (a).  But  if  there  be  no  sug- 
gestion of  fraud,  the  trespasser  will  be  treated  as  the  purchaserat 
the  pit's  month,  and  must  pay  the  market  value  of  the  minerals 
at  the  pit'B  mouth,  less  the  actual  disbursements  (not  including 
any  profit  or  trade  allowances)  for  severing  and  bringing  them 

(m)  Mace;/  v.  Mrtnepolitan  Board  351  ;   FhiUppt  v,   Himfray,   6  Ch. 

of  Workt,  33  L.  J.  Ch.  377.     See  770;  Llijiiii  Co.  v.  Brogdni,  11  Eq. 

Tht  Tmtple  Pier  Co. ».  MetTopoiitan  IHS  ;   Trotter  v.  Madran.  13  C.  D. 

Board  of  Workt,   34  L.  J.  Ct.  262.  387  ;   Taylor  y.  Mottyn,   33  C.  D. 

Ci.Clarkty.Schooi Bnardof London,  226;    aod   Bee    Whitham   y.    WtH- 

fl  Ch.  124.  mhistfr  Brymho  Coal  Co.,  (1896)  2 

(3-)  Dean  y.  ThimiU.   21   Beav.  Ch.  338  (C.  A.). 

623;   Vawei  \.  Bag^iall,  23  W.  E.  (o)  Llynvi  Co.y.Brogden,  11  Eq. 

690  ;  Trotter  v.  Maciean,  13  C.  D.  188 ;  Philippa  v.  ffomfray,  6  Ch. 

587.  770 ;   Trotter  v.  Maclean,  13  C.  D. 

(y)  JiuUi    Coal    Milling    Co.    v.  387;  Taylor  v.  Motfyn,  33  C.  D. 

Uthonie,  (1899)  A.  C.  331.  226. 

(i)  Martin  v.  Porirr,  5  M.  &  W. 


oyGoot^le 


INJDKCnOMB   AGAINST   TSBBPABB. 

to  b&nk,  BO  as  to  place  the  owner  in  the  same  position  ae  if  he 
had  himself  severed  and  raised  the  minerals  (&). 

II  there  be  evidence  of  damage  to  the  mine  from  wrongful  !>• 
working,  an  inquiry  will  be  directed  as  to  what  should  be 
allowed  to  the  plaintiff  as  compensation  for  such  damage  (c). 
The  defendant  may  be  ordered  to  pay  the  plaintiff  compensa- 
tion for  the  damage  done  by  breaking  down  the  barrier 
between  the  mines  (d),  or  for  the  damage  sustained  by  the 
plaintiff  in  being  obliged  to  leave  additional  barriers  (e).  He 
may  also  be  charged  with  a  way-leave  rent  in  respect  of  air 
courses  and  roads  through  the  mine  of  the  plaintiff  (/). 

IE  a  man  trespass  on  the  mine  of  another  and  wrongfully 
work  it,  and  get  coal  there,  but  in  the  course  of  his  working 
leave  other  coal  onworked,  which  by  reason  of  his  wrongful 
working  becomes  so  diminished  in  value  that  he  cannot  work 
it  at  a  profit,  the  mine  owner  is  entitled  to  damages  for  the 
coal  ao  rendered  useless,  as  well  as  for  that  actually  gotten  hy 
the  defendant  ((;). 

Coprolites  beneath  the  surface  of  a  copyhold  tenement 
are  minerals,  and  the  property  in  them  is  in  the  lord,  who 
cannot,  however,  dig  for  them  witbont  the  copyholder's 
permission.  In  a  case  where  the  lord  of  a  manor  had 
entered  upon  a  copyhold  tenement  and  taken  coprolites 
without  the  consent  of  the  copyholder,  it  was  held  that  the 
copyholder  could  maintain  an  action  for  an  injunction  and 
damages,  and  that  the  proper  measure  of  damages  was  the 
giosB  amoont  produced  by  the  sale  of  the  coprolitee,  less 
the  expenses  of  the  working,  and  such  a  sum  by  way  of 

(b)  Jttjott  V.  Viaiaii,  6  Ch.  742 ;  188,  192. 

BtUttibdMrrthyr  Coaieria  Co.,  15  (e)  PovjeU  v.   Aikin,  A   K.   &  3. 

Eq.  47  ;   AihUm  t.  Stock,  6  C.  D.  343. 

719;  Uviniittone  T.  Bawyard*  Coal  if)  Jrgon  v.  Viinaii,  6  Ch.  742; 

Co.,  5  App.  Ca.  25,  40 ;   Trotter  v.  PhiJippt  v.  Somfray,   ib.  780,    24 

Marltan,  13  C.  D.  587.  Ch.  430;  and  bm  ir'AttAamT.  Wfat- 

(rl  Jfijoa  V,   Vivian,  6  Ch.   742  ;  minsirr  Brymho  Cual,  *c,  Co. ,(1896) 

Taylor  V.  Mottyn,   33  C.  D.  226;  1  Ch.  894,  (1896)  2  Ch.  638. 

(md  see    Hunt    v.    Peakt,    Johns.  (s)   WiUiam»  v.  Baggett,  25  W.  R. 

;0d.  874,  46  L.  J.  Ch.  849. 

(•I)  Uyui'l    V.    Sroyden,    11    Eq. 
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^^V'  V'  _  profit  as  would  have  induced  a  stranger  to  undertake  the 
working  (A). 
Mud&torj  The  Court  will  interfere  by  mandatory  injunction  against 

iDjon^  cma  lu     t|j.ggp^gg  ^£^      ^  ({jg  trespass  or  damage  is  complete  and  the 
"^'P"^  title  is  a  pure  legal  title,  the  Court  would  not  in  general  inter- 

fere by  way  of  mandatory  injunction,  there  being  a  full  remedy 
at  law  by  ejectment  (ft).  But  if  the  damage  is  serious,  or  the 
trespafis  is  of  a  continuing  nature,  the  Court  may  interfere  by 
way  of  mandatory  injunction,  notwithstanding  the  existence 
of  a  remedy  at  law  {I).  In  Robinson  v.  Lord  Byron  (m),  the 
defendant  having  penned  up  the  water  of  a  stream  which 
flowed  through  bis  park  so  as  to  prevent  it  flowing  in  its  uanal 
coarse  to  the  plaintifTe  mill,  and  at  other  times  letting  it  on 
in  such  quantities  as  to  endanger  the  mill  of  the  plaintiff,  he 
was  restrained  by  mandatory  injunction.  So  also  in  a  case 
where  the  plaintiff  had  made  out  their  right  at  law  to  build 
a  bridge  over  the  defendants'  railway,  and  as  a  temporary 
easement  to  erect  poles  and  other  temporary  ohatructioiia 
upon  land  adjacent  to  the  defendants'  railway,  and  the 
defendants  had,  in  order  to  prevent  the  plaintiffs  from  so 
temporarily  using  their  land,  built  up  a  wall  which  effectually 
prevented  the  plaintiffs  from  carrying  on  their  works,  a  man- 
datory injunction  was  granted  restraining  the  defendants  from 
continuing  to  use  the  wall,  and  from  preventing  the  plaintive 
from  making  the  bridge  (n).  So  also  where  water-pipes  bad 
without  the  consent  of  the  owner  of  the  soil  been  laid  in  the 
soil  of  a  highway,  an  injunction  to  restrain  the  continuance 
of  the  pipes  was  granted  (o).     So  also  a  railway  company  was 

(h)  Att.-aea.  V.  Tomline,  5  C.  D.  and  Yorluhire  Railimty  Co.,  4  Kq. 

T50.  174. 

(i)  S©8  (Mite,  pp.    31—34,  as  to         (m)  1  Bro.  C.  C.  S88. 
mandatory  inJunctioiiB.  («)  Oreat  North  of  England,  itr.. 

(k)  ZJecrev.  Quest,  1  M.£C.dl6;  Juitctton   Railaiay    Co.   t.    Clart>i<-f 

Mordand  v.  Richardtoit,   22  Benv.  Saitumy    Co.,     1    CoU.   307.      See 

604.     See  Atf.-Geii.  v.  afaiKhftter  Philippa   v.   Treihy,   8  Jur.   N.  S. 

awl  Lttda  SaUwat)  Co.,  1  Bo.  Ca.  999. 
436.  (o)  Ooodtoii  V.  IticJiaTdton,  9  Ch. 

il)  Martyr -v.  LaioTtnrx,  2  D.  J.  221.    See  as  to  form  of  oriiet,  1  Sot. 

&    S.    261;     London   ,and     North  566. 
Wetteni  Railway  Co.  t.  Lanixuhire 
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restrained  from  permitting  trucks  or  carriages  to  stand  acroBS  "^W-  V- 
level  croBBingB  eo  as  to  obstractor  impede  the  user  of  them  by 
the  plaintiff  (})).  So  also  parties  were  restrained  from  con- 
tmning  to  put  a  tramway  upon  a  road  (9).  So  also  a  man  was 
restrained  from  leaving  furniture  on  the  premises  and  having 
a  person  in  possession  thereof  (r).  So  also  a  man  was 
reatrained  from  leaving  logs  of  timber  on  premises  of  which 
he  had  agreed  to  give  ap  possession  at  the  end  of  his  lease, 
and  from  which  he  was  evicted  by  a  writ  of  possession  (a).  So 
also  where  the  lessees  of  a  coal  mine  had  made  apertures  to 
ventilate  the  mine  through  the  land  of  the  plaintiff,  and  had 
mortgaged  their  interest  in  the  mine  to  the  defendants,  who 
began  to  work  the  mine  and  continued  to  use  the  apertures, 
the  Court  granted  an  injunction  which  was  in  some  respects 
of  a  mandatory  nature,  restraining  them  from  continuing  to 
nse  the  apertores,  but  declined  to  grant  a  mandatory  injunction 
ordering  them  to  fill  up  the  apertures,  inasmuch  as  they  had 
not  made  them  (t).  So  also  a  coalowner  who  had  worked. into 
the  mines  of  his  neighbour  was  restrained  from  permitting  the 
wajB,  passages,  and  apertures  made  by  him  to  remain  open  (u). 
80  also  the  lessee  of  a  coal  mine  was  restrained  from  conduct- 
ing or  allowing  to  pass  any  water  into  a  neighbouring  mine 
by  means  of  troughs,  bore-holes,  or  air-drifts  (x).  So  also  the 
trustees  of  a  road  were  restrained  from  making  an  encroach- 
ment upon  plaintiff's  land  by  making  buttresses,  &c.  (j/). 
80  also  in  Manchester,  Sheffield,  and  Lincolnshire  Railway  Co. 
V,  Worksop  Board  of  Health  {z),  a  Board  of  Health  was 
restrained  by  mandatory  injunction  from  permitting  a  sewer 

ip)  Oniltd    Land    Co.    v.    Cheat  Iti  I'oivellv.  Aikin,iK.&J.^5. 

EatUtK  Baihoay  Co.,  10  Ch.  592.  («)  Btll  y.  Jotl,  1  Set.  373 ;  Sard- 

Iq)  yrath  Canal  Co.  v.  Tniaarwrd,  ley   v.    Lord    Oram-tlh,    3    C.    D. 

i\,  Cciliery  Co.,  10  Ch.  430.     See  826. 

ag  to  form   of   order,   1  Sot.  557 ;  {x)   Wettmintler     Brymho      Coal, 

see  oIbo  Att.-Qm.  t.  WUhieu  Bail-  *c.,    Co.   v.   Clayton,  36  L.  J.  Ch. 

'Mi;   Co.,   22   W.   E.  607,   W.  N.  476;    If'eat   Camberltznd   Iron,   4e., 

(1874)91.  Co.  V,  Ktnyot,,   6  C.  D.  773.     See 

(r)  Smith  T.  Btoicti,  W.  N.  (1876)  Plant  y.  Stott,  21  L.  T.  106. 

159.  in)  Holmei  v.  Uptfm,  9  Ch.  214,  n. 

(1)  OaiuwM    V.    Fitz»imoni,    13  (a)  23  Beav.  209. 
L.  H.  I.  73. 

8—2 
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_  to  remain  open  (a).  So  ciIbo  a  man  was  restrained  by  man* 
datory  injunction  from  permitting  a  building  which  he  had 
erected  on  the  roof  of  a  neighbour'a  house  to  remain  there  (b). 
So  also  a  man  -w&r  restrained  from  making  Buch  alteratiODB  in 
a  building  so  as  to  cover  up  a  fascia  which  was  parcel  of  the 
house  of  his  neighbour  (c).  So  also  a  man  was  restrained  at 
the  suit  of  his  wife  from  continuing  in  possession  of  a  honse 
which  formed  part  of  her  separate  estate  (tl).  So  also  the 
manager  of  a  business  was  restrained  from  excluding  the 
owner  of  the  bnainess  from  the  business  premises  (e). 

In  a  case  where  a  wall  had  been  knocked  down,  the  Goort 
would  not  interfere  by  way  of  mandatory  injunction,  so  as  to 
order  it  to  be  built  up  again,  but  left  the  plaintiff  to  his  remedy 
by  damages  at  law  (/). 

(a)  Soe  Att.-Oen.  v.  Bi-roagh  of  D.  179. 

Birmingham,  4  K.  &  J.  547  ;   Woo>l  (d)  tfreen  y.  Orten,  5  Ha.  400,  n. 

V.  Saundtrt,  10  Gh.  584.  (e)  Eadiu*  t.  Mou,  14  W.  tt.  327. 

(6)  Martyr  v.  Lawrtna,  3  D.  J.  &  (/)  Doran  v.  CarroU,  11  Ir.  Ch. 

8. 261.  379. 

(o)  Frandi   v.   Hayward,    22    C. 
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INJUNCTIOKa   A0AIN8T    VUlSAttCB. 


SECTION    I. — PBIMCIPLES    ON    WHICH    THE    CODBT   ACTS    IN 
REBTRAINIMG   NUISANCE. 

The  jnriBdiction  of  the  Court  by  way  of  Injunction  in  casea      cup.  VL 

of  nuisance  is  in  aid  of  the  legal  right,  and  has  for  its  object z!^l}i 

tbe  protection  of  property  from  irreparable  or  at  least  from 
eabstantial  and  material  damage  pending  tbe  trial  of  the  right. 
If  tbe  injury  ia  of  ao  material  a  nature  that  it  cannot  be  well 
or  fully  compensated  by  tbe  recovery  of  damages,  or  be  such 
aa  from  its  continnance  and  permanent  mischief  might  occasion 
a  constantly  recurring  grievance,  a  foundation  is  laid  for  the 
interference  of  tbe  Court  by  wayof  injunction  (a).  The  juria- 
diction  was  formerly  exercised  sparingly  and  with  caution  (b), 
bat  it  is  DOW  fully  established,  and  will  be  exercised  aa  freely  as 
in  other  caaes  in  which  the  aid  of  tbe  Court  ia  Bought  for  the 
purpose  of  protecting  legal  righta  from  violation. 

A  nuisance  is  an  act  unaccompanied  by  an  act  of  treapaaa,  Nauaaiw  as 
which  causes  a  substantial  injury  to  the  corporeal  or  incorpo-  &!^m°b«^u>. 
real  hereditaments  of  other  persons.    In  the  case  of  trespass 
it  is  the  immediate  act  which  causes  the  injury;  in  the  case 
of  nuisance  the  injury  is  the  consequence  of  an  act  done 
beyond  the  bounds  of  the  property  affected  by  it  (c). 

Nuisances  may  be  either  of  a  private  or  a  public  nature.  NnuuoMiK 
The  only  distinction  between  tbe  two  cases  is,  that  a  private  *"     "P"™ 

(a)  Att.-am.  V.  NichoU,  16  Ves.  [b)  3  U.   &  E.   180,  per    Lord 

33B,  10  B.  B.  186;   AU.-Gai.  v.      Siougham. 

BheffirldG<uCo.,3I>.iL&Q.U9;  (c)  Bet/noldt  t.  Clarke,  2  Lead 
TtWy,  aWjieiid,  8Dr,4Sm.  329;  Eaj-m.  1399;  »ee  also  Weelort  v. 
IB,-Oen.  V.  Brighton,  .fcc.  Supply  IFuoda>cA',  6  M.  &W.  594;  Sarriton 
1.  (1900)  I  Ch.  276  (C.  A.),      v.  Ooode,  1 1  Eq.  338. 
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<^'  ^i'      nuisaDce  is  on  injnry  to  the  property  of  an  indi^daal,  while  & 

"  —  public  nuisance  is  an  injary  to  the  property  of  all  persons  who 

come  within  the  sphere  of  its  operation (d).  "I  conceive," 
said  Eindersley,  V.-C,  in  Saltan  v.  De  Held  (e),  "  that  to  con- 
stitute a  public  nuisance,  the  thing  must  be  such  as  in  its 
nature  and  consequences  is  a  naisance,  an  injury,  or  damage 
to  all  persons  coming  within  the  sphere  of  its  operations, 
though  it  may  be  so  in  a  greater  degree  to  some  than  it  is  to 
others.  For  example,  take  the  case  of  the  operationB  ol  a 
manufactory,  in  the  course  of  which  operations  volumes  of 
smoke  or  of  noxious  effluvia  are  emitted.  To  all  persons  who 
are  at  all  within  the  range  of  these  operations,  it  is  more  or 
less  objectionable,  more  or  less  a  nuisance  in  the  popular 
sense  of  the  term.  It  is  true  that  to  those  who  are  nearer  to 
it,  it  may  be  a  greater  nuisance,  a  greater  inconvenience,  than 
it  is  to  those  who  are  more  remote  to  it ;  but  still  to  all  who 
are  within  the  reach  of  it,  it  is  more  or  less  a  nuisance  or  an 
inconvenience.  Take  another  ordinary  case,  the  most  ordinary 
case  of  a  public  nuisance,  the  stopping  of  the  king's  highway, 
that  is  a  nuisance  to  all  who  may  have  occasion  to  travel  that 
highway.  It  may  be  a  much  greater  nuisance  to  a  person 
who  has  to  travel  it  every  day  of  his  life,  than  it  is  to  a  person 
who  has  to  travel  it  once  a  year  or  once  in  five  years ;  but  it 
is  more  or  less  a  nuisance  to  everyone  who  has  occasion  to 
use  it.  If,  however,  the  thing  complained  of  is  such  that  it 
is  a  great  nuisance  to  those  who  are  more  immediately  within 
the  sphere  of  ite  operations,  but  is  no  nuisance  or  inconvenience 
whatever,  or  is  even  advantageous  or  pleasurable  to  those  who 
are  more  removed  from  it,  then,  I  conceive,  it  does  not  come 
within  the  meaning  of  the  term  public  nuisance  (/).  The  cose 
before  me  is  a  case  in  point.  A  peal  of  bells  may  be  and  is  no 
doubt  an  extreme  nuisance  to  a  person  who  lives  within  a  very 
few  feet  or  yards  of  them  ;  but  to  a  person  who  lives  at  a 
distance  from  them,  although  he  is  within  the  reach  of  their 
sound,  it  may  be  a  positive  pleasure,  for  I  caimot  assent  to 

(d)  See  Atl.-am.  V.  Shrffictd  Otu  (/)  See  Squire  v.  CampbeU,  1  M. 

Co..  3  D.  M.  &  G.  p.  320.  &  C.  459,  486,  43  K.  E.  231. 

{«)  2  Sim.  N.  S.  142. 
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the  proposition  that  in  all  circmustancea  and  under  all  con>     '^^p-  '^^■ 

ditions  the  eound  of  bells  must  be  a  nuisance.  ...  I  may 

further  say  that  it  does  not  follow  because  a  thing  complained 
of  is  a  nuisance  to  several  individuals,  that  therefore  it  is  a 
public  nuisance.  One  may  illustrate  this  very  simply  by  sup- 
posing the  case  of  a  man  building  up  a  wall  which  has  the 
fifFect  of  darkening  the  ancient  lights  of  half  a  dozen  dwelling- 
houseB.  It  does  not  follow,  because  half  a  dozen  persons  or  a 
dozen  persons  are  Buffering  by  the  darkening  of  their  ancient 
lights  by  the  one  wall,  that  therefore  it  is  a  public  nuiBance 
which  can  be  indicted  at  the  suit  of  the  Crown,  or  for  which 
tiie  Attorney-General  can  file  an  information  in  this  Court.  It 
is  a  private  nuisance  to  each  of  the  individuals  aggrieved  "  [g). 

If  the  thing  complained  of  is  in  its  nature  a  public  nuisance,  PfWic  Daii«iiM. 
the  remedy  is  by  action  in  the  nature  of  an  information  at  the  *  °  "^ 
suit  of  the  Attorney- General  (k).  The  circumstance,  however, 
(hat  the  thing  complained  of  may  be  a  public  nuisance,  does 
not  prevent  an  individual  who  has  sustained  special  damage 
from  bringing  an  action  (i).  There  may,  in  such  cases,  be 
both  an  information  and  an  action.  The  Attorney-General 
may  file  an  information  to  restrain  the  thing  complained  of  as 
a  public  nuisance,  and  the  individual  who  sustains  a  particular 
damage  may  join  as  plainttfT,  ba  well  as  relator,  and  have  the 
remedy  for  himself  by  action  {k).  The  fact  that  an  individual 
msy  be  nearer  a  possible  cause  of  injury,  does  not  entitle  him 
to  maintain  an  action  if  he  has  not  sustained  any  private 
damage,  and  there  is  no  reason  to  apprehend  that  he  will 


ts)  SeeAU.-Oen.  y.  ShrffitUl  Gat  of  Sntk,  6  Eq.  177,  180;   Bnyamiji 

a..,  3  D.  M.  &  O.  304,  323 ;  Att.-  v.  Storr,  L.  R.  9  0.  P.  400,  407 ; 

dm.  V.  Brighton,  Ac.,  Supply  Atao-  Barber  v.  Penhy,  (1893)  2  Ch.  447. 
ciolion,  (1900)  1  Oh.  276  (C.  A.).  (t)  Att.-Oen.  v.  Forhft,  2  M,  & 

[K)  Att.~Oen.  v.   Ckavrr.  18  Vee.  C.  123,  45  R.  E.  15  ;   Soltuu  t.  De 

211.  18  B.  E.  139.  n. ;  Soltau  t.  De  Jleld,  2  Sim.  N.  8,   151  ;  Att.-Oat. 

ffeU,2Siin.N.  3.  150;   Tottenham  -v.UiiiUd  Kingdom  Electric  TeUgraph 

Urban  DiitrictOovTtcilv.Wdlianuion  Co.,  30  B.  287;    Att.-Ge^i.  \.   Lord 

and  Son*.  Ltd.,  (1898)  2  Q.  B.   333  Lonidalt,  7  Eq.  377 ;  and  see  Att.- 

(C.  A.);  and  see  aiUe,  p.  87.  Oen.  V.  Brighton  Supply  Auociatimi, 

(0  Scrftou  T.  Dt  Hdd,    2    Sim.  (1900)  1  Ch.  276  (C.  A.). 
N.  S.  151;    Cook  T.  Mayor,  dtc. 
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sustaiii  any  (I).  Nor  can  an  individual  aae,  though  he  may 
be  more  inconvenienced  by  the  act  complained  of  than  the 
rest  of  the  public,  if  it  has  been  autborieed  by  statute,  and  is 
one  which  from  its  nature  must  necessarily  prove  a  nulBance, 
to  some  one  or  other  of  the  public  (nt).  A  public  company 
exceeding  its  legislative  limits  cannot  be  restrained  by  injunc- 
tion at  the  suit  of  a  rival  company,  which  does  not  allege  that 
it  has  sustained  some  private  injury  by  such  escees,  though 
the  act  complained  of  may  be  injurious  to  the  public  interest  (a) . 

The  right  of  prosecution  given  to  the  Home  Secretary 
by  the  Act  21  &  22  Yict.  o.  104,  s.  SI,  does  not  supersede 
the  right  of  persons  aggrieved  by  a  nuisance  to  have  an 
injunction  (o). 

The  motives  with  which  a  suit  is  instituted  are  not  generally 
to  be  regarded,  but  if  it  can  be  shown  satisfactorily  that  the 
suit  has  been  instituted  by  one  man  merely  for  the  purposes 
of  or  at  the  instigation  of  another,  the  Court  will  not  relieve  (;>). 
The  fact,  however,  that  the  suit  may  have  been  got  up  by  a 
third  party  is  not  enough  to  deprive  a  man  of  his  right  to  have 
a  nuisance  discontinued  (g).  Nor  is  it  wholly  immaterial, 
where  the  public  interest  purports  to  be  asserted  or  an  injunc- 
tion is  sought  on  public  grounds,  at  least  upon  an  interlocutorj/ 
aj^dication,  to  look  into  the  motives  from  which  or  under 
which  the  matter  is  brought  forward.  If  a  large  number  of 
the  public  are  in  favour  of  the  acts  sought  to  be  restrained 
and  no  proof  of  serious  damage  to  individuals  be  made  to 
appear,  the  Court  will  not  interfere  upon  an  interlocutory 
application  unless  the  public  good  requires  the  issuing  of  the 
injunction  (r). 

{t)   Wiirt  V.  Rfgriift  Canal  Co.,  3      15  Eq.  167. 
D.  &  J.  211!.  (o)    Att.-deii.     V.      Metn'pflitim 

(m)  Att.-Oen.  y.  Coiuermdnrt  of      Sfxird  of  Works,  1  H.  &  M.  298. 
rAoi/iM,  1  H.  *  M.  1 ;  ^«.-Oen.  V.  (ji)  Peiitney    v.    Lynn    Cummia- 

MetTdpuliliin   Board   of  Worka,   ib.      (loitrr*.  13  W.  B.  983. 
p.313.     SmBiildiilphv.Sl.Grvrge't  (y)  Turiirr  v.  Mirfirid,  U  Beav. 

Vettnj,  3  D.  J.  &  S.  4»3.  390,  392. 

(«)  HUKtpnrt  aud  Diitrid  Wattr-  (r)  AU.-a>:i.  v.  Sht^hl  Giti  Co., 

■wurkt  Co.  V.  Mayt^,  *c.,  of  Man-  3  D.  M.  &  G.  311,  312  ;  Atl.-Ory.. 
chetUr,  9  Jur.  N.  8.  266 ;  Pudttij  v.  Cambridije  Consumert'  Qat  Co.,  4 
Gat  Co.  V.  Cvrponitimt  of  Urmlford,       Ch.  71. 
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If  the  complaint  ia  by  an  individaal  in  respect  of  the  injury     ^^-  ^1- 

done  to  his  own  comfort  and  enjoyment,  the  proper  remedy  - — 

ig  by  action.  It  has  been  held  in  some  old  cases  (s)  that 
tvo  or  more  persons  having  distinct  and  separate  tenements 
ought  not  to  join  as  co-plaintiffs  in  an  action  to  restrain 
a  nuisance  which  is  common  to  each  of  them.  But,  it  is  snb- 
nitted,  that  since  the  alteration  in  Order  XYI.  r.  1,  which 
came  into  operation  in  October,  1896,  the  rule  laid  down  in 
these  cases  no  longer  holds  good. 

The  action  is  usually  brought  by  the  occupier  or  by  the  Whoihouldiue 
lessee  in  possession,  but  the  owner  may  sue  on  the  ground  of 
injary  to  hie  property,  either  alone  or  conjointly  with  the 
occupier  (0.  A  lessee  whose  tenancy  has  expired  during  the 
establishment  of  the  nuisance,  but  who  has  agreed  for  a 
renewal  of  the  lease,  may  maintain  an  action  (»}■  So  also 
may  a  tenant  from  year  to  year  (x),  or  even,  it  seems,  a  weekly 
tenant  (y). 

In  order  that  a  reversioner  should  be  able  to  bring  an  Suit  hj 
action  tor  a  nuisance,  it  is  necessary  that  the  wrong  com* 
plained  of  should  operate  injuriously  to  the  reversion,  either 
by  being  of  a  permanent  character  or  by  operating  as  a  denial 
of  right  (i). 

As  between  a  licensee  and  the  owner  of  land  who  grants  a  Liceiwm. 
licence  to  him  over  the  land,  a  right  of  action  exists,  but  a 
licensee  has  no  right  of  action  in  his  own  name  against  third 
parties  who  interfere  with  his  enjoyment  under  the  licence  (a). 

())  HiftioH  V.  MuMiioi,.  VI  Sim.  Sm.  329 ;  JohaaUuie  v.  HaU,  2  K.  & 

^l8;/W/o<■^■v. /-MfffT.  llHa.p.  274.  J.   414;  BeU   v.   Midland    Haihoay 

(!)  llViwm  V.  Tom^fnd,  1  Dr.  &,  S.  Co.,  10  C,  B.  N.  S.  287  ;  Jackton  v. 

Sli ;  Jadaum  v.  Dvke  of  Neivciuth,  DuJce  of  tfeivcaatle.  3  D.  J.  &  S.  275 ; 

3U.3.&9.-2-6:  Br(Hla-v.S„!lU,r<l,  Mott    v.    Schoolhrtd,    20    Eq.    23; 

1 C.  D.  6B2.  Covper  v.   Crabiret,   20  C.  D.  590 ; 

(m)  Qah  V.  AlAfiU,  8  Jur.  N.  S.  May/air  l-roperiy  Co.  v.  JohmUm, 

987.  (18!M)  1  Ch.  508;  Hhtlf^  v.  Gity 

[x)  SitnfitT  y.  J'oley,  2  J.  &  H.  of   London    Klectn'c    Lighting   Go,, 

Mi;   Imkbald  v.   Jlobinaou,   4  Ch.  (1885)  1  Ch.  287  (C.  A.). 
388,  395.  (o)  A-rkroyd  v.  SmiW,  10  C.  B. 

is)  Jo«a  V.  Chapptfl,  20  Eq.  530,  164 ;   Whaley  t.  Luimj.  3  H.  &  N. 

»14;«eePii4ev.//oW,3lSol.J.744.  675,  901;  HiU  v.  Th/^.o-,  2  H.  ft  C. 

(i)  H'l'k-H  V.   TowaMd,  1  Dr.  &  121. 
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*^s^'  V'     ^^^  "***  *°  injunction  be  supported  in  any  case  wbere  aa  action 

on  the  case  for  the  act  complained  of  cannot  be  maintained (6). 

Partiee.  If  the  action  is  bronght  b;  the  occupier  or  lessee  in  possee- 

sion,  the  landlord  or  reversioner  need  not  be  made  a  party  (c). 
An  undischarged  bankrupt  who  is  in  possession  may  sue  in 
respect  of  a  nuisance,  without  joining  his  trustee  (d).  When 
the  occupier  of  land  grants  a  licence  to  another  to  do  certain 
acts  on  the  land,  and  the  licensee  in  doing  them  commitB  a 
nuisance,  the  occupier  may  be  made  a  defendant  to  an  action 
to  restrain  the  nuisance  («}.  So  also  the  occupier  of  a  house 
may  be  made  a  defendant  to  an  action  for  allowing  tiie  con- 
tinuance on  his  premises  of  any  artificial  work  which  causes 
a  nuisance  to  his  neighbour,  even  though  it  has  been  put 
there  before  he  took  possession  (/).  Leave  may  be  obtained 
to  add  as  parties  occupiers  who  have  acquired  an  interest 
since  the  writ  was  issued  {;/). 
idsbUity  of  In  a  case  in  which  the  defendant  was  the  owner  and  occupier 

jwner^  vgoani  ^j  ^  vacant  piece  ol  land  in  the  metropolis  which  be  had 
DDuance.  Burrounded  with  a  hoarding,  but  people  threw  filth  and  refuse 

over  the  boarding  on  to  the  land,  so  that  the  condition  of  the 
land  became  a  public  nuisance,  it  was  held  that  there  was  a 
common  law  duty  upon  the  defendant  to  prevent  the  land 
being  so  used  as  to  be  a  nuisance,  and  that  the  Attorney- 
General  was  entitled  to  an  injunction  to  enforce  the  perform- 
ance of  such  duty  (/t)- 
HDiuDce  arising  The  ftcts  of  several  persons  may  together  constitute  & 
several  peraomi.  nuisance,  which  the  Court  will  restrain,  though  the  damage 
occasioned  by  the  acts  of  any  one,  if  taken  alone,  would  not 
be  a  nuisance  (i).  A  further  question,  however,  arises  whether 

(6)  CWcraJi  v.  Herf,  2  J.  ft  L.      C.  D.  71.  77. 
128,  139.  (/)  Broder  v.  BaiUard,   2  C.   D. 

(c)  Snitple   V.   London   ami  Sir-      692. 

miwjfftom  BailiBay  Co.,  9  Sim.  209;  (g)  House  Property,    lEc,   Co.  t. 

see  Thorpe  v.  Brumfitt,  8  Ch.  630.  Horte  Sail  Co.,  34  L.  J.  Ch.  715. 

(d)  Semple  v.  Limdon  und  Bir-  (A)  Alt.-Qen.  v.  Tod-Hmtley, 
mingham  Bailvmy  Co.,  9  Sim.  209.  (1897)  1  Ch.  d60  (C.  A.). 

(e)  WhiU  V.  Jameimi,  18  Eq.  (0  Thorpe  v.  Brumfitt,  8  Ch.  660, 
303;  and  see  Chihiell  v.  Paid,  29  666;  LnmhtoH  v.  MeUUh,  (1894)  3 
W.  H.  536;  JniHiit  v.  Jackion,  41  Ch.  163, 
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Huch  persons  can  be  joined  together  as  co-defendants.    It      ''S^'i.i''' 

seems  that  thej  can  be  joined  in  the  same  action  if  an  injunc- 

tion  only  Is  claimed  (A).  But  where  damages  are  claimed  it  is 
i<e(tled  that  tno  or  more  persons  liable  to  one  plaintiff  in 
respect  of  separate  tort*,  cannot  be  sued  in  the  same  action  (I). 
&Dt  persons  liable  in  respect  of  the  same  tort  may  be  joined 
as  co-defendants  Ott).  As  a  rule,  the  safest  course  where  a 
noisaace  is  caused  by  the  acts  of  several  persons  would  seem 
to  be  to  bring  separate  actions,  and  to  apply  to  have  them 
tried  together  (n). 
The  Court  will  not  as  a  rule  interfere  if  the  damage  is  When  the  Cooh 

,,,,.,,,  .         ,  ™l  intonere. 

slight  or  the  nuisance  is  merely  oi  a  temporary  or  occasional 
character  (o) :  but  a  damage,  though  in  itself  slight,  may  from 
its  continuance,  or  constant  repetition,  become  sufficiently 
BQbstantial  for  the  interference  of  the  Court  (/')•  If  &  defen- 
dant causes  a  nuisance  to  his  neighbour,  it  is  no  defence  to 
Bay  that  he  is  making  a  reasonable  use  of  his  premises  {q). 
In  estimating  the  injury  the  Court  has  regard  to  all  the  con> 
sequences  which  may  flow  from  the  nuisance,  not  only  to  its 
present  eGToct  upon  the  comfort  and  convenience  of  the  occa- 
pier,  but  also  to  any  prospective  increase  of  the  nuisance 
and  the  probable  detriment  of  the  estate.    If  the  Court  is 

(i)  See  Thorpe  v,  BriimJUt,  «  Ch.       Ormt  Northtrn  Railway  Co.,  4  D. 


eao,  snd  Sadler  v.  Oreat  Weiterti 
Railway  Co.,  (1896)  A.  C.  450,  ■134. 

(0  Sadler  v.  Oreat  H'fsim.  Rail- 
ffuy  Co.,  (1866)  A.  C.  450;  Qouier 
T.  r„^dridge,  (1698)  1  Q.  £.  348 
[C.A.);  Tlfmiptony.  iMndonVounty 
Ccunaf,  (1899)  1  Q.  B.  840.  See, 
Wever,  Public  Uealth  (London) 
iot,  1891,  B.  120;  Rivers  Pollution 
Act,  1876,  B.  2. 

(m)  Fmiiltfnbary  v.  Great  Jlvrit- 
Im  Carriage  Co.,  (1900)  1  Q,.  B. 
m.  309,  512. 

(r]  SeeLambtony.MtllUh,(\aM) 
1  CL  163;  uid  see  Sadler  v.  Oreat 
WttUm  Railiaay  Co.,  (1895)  2  Q.  B. 
p.  693. 

(o)  Att.-Oai.  V.  Sheffield  Om  Co., 
iO.li.SiQ.  304,  322 ;  Swaine  v. 


J.  &  S.  211  ;  Coi^e  v.  Forbet,  5  Eq. 
166;  Ait.-Chii.  t.  Coiuumeri'  Oaa 
Co.,  4  Ch.  71 ,  80 ;  Llandudno  Urban 
CoancH  v.  Wovde,  (1S99)  2  Ch.  703; 
AU.-aeii.  y.  Mayor,  Ac.,  of  Pretton. 
13  T.  L.  B.  14. 

[p)  Att.-Geii.v.She^tdtMtCo., 
a  D.  M.  &  G.  30* ;  Att.-Gn,.  y. 
Conaameri'  G<t»  Co.,  4  Ch.  81 ;  Oraiid 
Junction  Canal  Co.  v.  Shagiir,  6  (Jh, 
489;  Uleway. ataffordthire Potteriee 
Co.,  8  Ch.  142 ;  Thorpe  ».  Branfitt, 
ib.S36;  Lambtonx.  MellUKil^W) 
a  Ch.  163. 

(j)  Att.-Gen.  v.  Uok,  (1901)  1  Ch. 
203.  See,  however,  Saiuiert'Clark 
T.  Gro»i-enor  Mamione  Co.,  (1900) 
2  Ch.  373. 
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INJUNCTIONS   AOAIN8T  NUISANCE. 

satiBfied  that  some  degree  of  nuisance  has  been  proved  to 
-  exist,  and  to  have  been  increasing,  the  Court,  in  determining 
whether  it  should  interfere,  must  have  regard  to  its  further 
continuance  or  increase :  the  interference  of  the  Court  in 
cases  of  prospective  injury  must  depend  upon  the  nature  and 
intent  of  the  apprehended  mischief,  and  upon  the  certainty 
or  uncertainty  of  its  increase  or  continuance ;  and  the  fact 
of  the  nuisance  having  commenced  raises  a  presumption  of 
its  continuance  (r).  In  determining  whether  the  injury  is 
serious  or  not,  regard  must  be  had  to  all  the  consequeneeB 
which  may  flow  from  it  (s).  The  mere  fact  that  a  certain  act 
may  cause  a  diminution  in  the  value  of  property  does  not 
make  that  act  a  nuisance  (t),  but  diminution  in  the  valae  of 
property  is  often  of  great  moment  as  evidence  of  the  extent 
of  a  nuisance  (ii)- 

In  estimating  the  character  of  a  nuisance,  more  weight 
is  due  to  the  facts  which  are  proved  than  to  the  codcIu- 
sions  drawn  from  scientific  investigations.  The  conclusions 
to  be  drawn  from  Bcientifie  investigations  are  of  value 
in  aid  or  explanation  and  qualification  of  the  facts  which 
are  proved ;  but  it  is  upon  the  facts  which  are  proved,  and 
not  upon  such  conclusions,  that  the  Court  ought  mainly 
to  relyCx), 

Where  a  man  who  is  entitled  to  a  limited  right  exercises 
it  in  excess  so  as  to  produce  a  nuisance,  and  the  nuisance 
cannot  be  abated  without  obstructing  the  enjoyment  of  the 
right  altogether,  the  exercise  of  the  right  may  be  entirely 
stopped  until  means  have  been  taken  to  reduce  it  altogether 
within  its  proper  limits  (,v)- 

(r)  Gohhmid  T.  Tmhridge   WtlU  318.     See  J.icfcwii  v.  Duice  of  Nfi- 

Commiieimien,  1  Ch.  S19,  354.  aiitle,  3  D.  J.  4  S.  285. 

(«}  lb,;     AH.-Ge:,.    v.    Mayor.  (x)  Ootdunid  v.   Tunbridtje  Wtlh 

i6f.,  of  Batinu'Mcf,  45  L.  J.  Ch.  Commi$iii»ifTa,    1    Ch.    349,    353; 

729.  Att.-Gai.  v.  Cobiry  Hatch  Atylum, 

(()  Squire  v.  CampMl,  1  M.  &  C.  4  Ch.  156. 

'459,  486,  43  R.  B.  231  ;   Soltau  v.  .     (ji)  Cliarhi     v.     Finchlry     Loral 

De  Held,  2  Sim.  N.  S.  133,  158;  Board,    23    C.    D.  773;    but  see 

Harrison  v.  Ooode,  11  Eq.  p.  353.  Brown    v.     litmttahU    Gorpomti-n. 

(u)  Holtau  V.  De  HM,  2  Sim.  (1899)  2  Ch.  378. 
N.  S.  158;  ff'Aife  V.  Cri/ifii,  1  Drew. 
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If  a  plaintiff  appliea  for  an  injunction  to  restrain  the  viota-      ci'op-  vi. 
tioD  of  a  common  law  right  and  sstabliBhes  his  right  at  — —i~^ — 
law,  he  is  entitled,  except  ander  special  circumstanceB,  to  n^Le  after 
an  injunction  as  of  course  (2).     Moreover,  there  is  no  rule ""'"" '''°"*''*- 
that  it   is   contrary   to   the   practice   of   the  Court  to  grant 
an  injunction   where   the   nuisance   has  ceased  after  action 
brought,  though  there  is  no  doubt  that  the  Court  can,  in 
such  a  case,  in  the  exercise  of  its  discretion,   refuse  the 
injunction  (a). 

The  Court  will  not  in  general  interfere  until  an  actual  ThrMtentd 
nuisance  has  been  committed ;  but  it  may  by  virtue  of  its 
jorisdiction  to  restrain  acts  which,  when  completed,  will  result 
in  a  ground  of  action,  interfere  before  any  actual  nuisance  has 
been  committed,  where  it  is  satisfied  that  the  act  complained  of 
sill  inevitably  result  in  a  nuisance  (/') .  The  plaintiff,  however, 
must  show  a  strong  case  of  probability  that  the  apprehended 
mischief  will  in  fact  arise  in  order  to  induce  the  Court  to 
interfere  (c).  If  there  is  no  reason  for  supposing  that  there  is 
an;  danger  of  mischief  of  a  serious  character  being  done 
before  the  interference  of  the  Court  can  be  invoked,  an  injunc- 
tion will  not  be  granted.  In  a  case,  accordingly,  where  no 
actual  damage  had  been  done,  and  it  appeared  to  the  Court 
that  it  was  quite  possible,  by  the  use  of  due  care,  to  prevent  a 
lonl  liquid  from  Sowing  into  a  river,  as  well  as  that  some 
method  might  be  discovered  of  rendering  the  liquid  innocuous, 
the  Court  would  not  grant  an  injunction  (d). 
If  the  defendant  asserts  positively  that  his  acts  will  not  intentioi 

defendsD 
M  comm' 

(:)  Imperial  Qaa  Light  and  Coi-e  (1893)   2    Ch.   67;    and    see    antr,  nuiunce 

'i.  T.  Broadbent,  7  H.  L.  C.  600.  p.  13. 

I,n)  Chtiler    {Dtan)    v.    Smelling  (c)  Mt.-Oen.    y.    Corporation    of 

Corporation.   85    L.   T.   67,  (1901)  JWuiK^Mfrt-,  (1893)  2  Ch.  87  (C.  A.)  ; 

W.  N.  179;  and  see  Batthtllfr  v.  aadeoB Earlo/Jiipoi.v.  Hobart,3}d. 

Tunbridge  Wella  Oat  Co.,  84  L.  T.  &  K.  169,  41  E.  E.  40;  /lU.-Uett.  v. 

765 ;  Jfurber  V.  I'mliy,  (1893)  2  Ch,  Mayor,'/ KiHgilon.WL.S.Ch.ifii. 
p^  460,  461.  (il)  Fletrl,^  v.  Btilry,  28  C.  D. 

(fc)  Hainn  t.  Taylor,  2  Ph.  209 ;  6»^;   and  aee  Jrt.-ffoi.  t.  Curporii- 

Dawton  V.  iVii*r,  5  Ha.  41S,  430;  tio7i  of  Ma,>eliater,  (1893)  2  Ch.  87 

I'Ut*  V.  Lny.  2  Drew.  272 ;  £herll  (C.  A.).      As  to  form  of   order  in 

Y.   Vromthir,  31    Beav.   189;   Alt.-  FlrUhrr  v.  BmJfy,   aee   33  W.  It. 

<in,.  T.  CorjH.ratimi  of  ManrhnUr,  748. 
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caase  a  nalBance,  or  that  it  is  his  intention  to  guard  against 
committing  nuisance,  and  there  is  no  reason  to  discredit  the 
assertion,  the  Court  will  not  interfere  (c),  even  though  be 
refuses  to  give  an  undertaking  (/) ;  but  if  he  claims  the  right 
to  do  the  act  complained  of  and  refuses  to  give  an  undertaking, 
the  Court  will  infer  that  there  will  be  a  repetition  of  the 
nuisance  (g) . 

It  Beems  that  a  purchaser  who  has  not  accepted  the  title 
cannot  sue  anyone  (other  than  the  vendor)  to  protect  the 
property  from  injury  (/()■ 

Companies  incorporated  by  Act  of  Parliament  and  having 
compulsory  powers  to  take  lands  and  construct  works,  are 
bound  to  act  in  strict  accordance  with  the  powers  which  have 
been  vested  in  them  by  the  legislature.  If  they  act  in  exceBS 
of  their  statutory  powers  and  cause  damage  to  the  property  of 
others,  or  if,  though  keeping  within  their  statutory  powers,  they 
construct  their  works  in  so  unskilful  or  negligent  a  manner  as 
to  cause  unnecessary  injury  to  private  rights,  the  parties 
aggrieved  thereby  may  maintain  actions  against  them,  and 
may,  when  such  is  the  appropriate  remedy,  obtain  an  injunc- 
tion (r).  The  limits  to  the  doctrine  that  statutory  powers  must 
be  exercised  in  such  a  manner  as  not  to  cause  more  damage 
than  necessary,  are  well  illustrated  by  a  recent  case  (k).  In 
this  case,  the  plaintiffs,  a  water  company,  claimed  an  injunc- 
tion to  restrain  a  local  body  from  lowering  the  surface  of 
certain  streets  under  which  the  plaintiffs'  pipes  were  laid  in 
such  a  manner  as  to  leave  the  pipes  without  a  sufKcient 

(e)  Warburtoa  v.  London  and 
Bladaratl  Bailway  Co.,  1  Ba.  Co. 
358 ;  Haina  v.  Taylor,  2  Ph.  209 ; 
ITaniUviorlh  Soard  of  Work*  t. 
l,ondoH  and  South  Weitem  Bailway 
Co.,  31  L.  J.  Ch.  864;  Fletcher  v. 
Beaky,  28  C.  D.  688. 

(/)  Coxcley  T.  liyat,  5  C.  D.  944. 

ig)  Phillipt  V.  Thtmat,  62  L.  T. 


793. 


,  13  W.  E. 


{/.)  Htath  v.  Maydmi 
199.     Sed  gutere. 

(i)  Frttvin  v.  Lfvu,  4  M.  &  C. 


249,  233,  48  B.  B.  88 ;  Imiierial  Gat 
Co.  V.  Broadbriit,  7  D.  M.  &  G.  436. 
459,  7  H.  L.  C.  600;  Oratid  J,i«ftlo» 
Canal  Co.  v.  Shugar,  6  Ch.  483, 
488  ;  CIow4  v.  Slaffordthire  Sail- 
u-ay  Co.,  8  Ch.  125,  139 ;  Ofddu  v. 
Froprietora  of  Bann  Srtertvir,  3 
App,  Ca.  430  ;  and  see  Lambert  t. 
Corpvratioit  of  Loutttoft,  (1901)  1 
Q.  B.  690,  394. 

(t)  SoKlhwark,  Ac,  Water  Co.  v. 
Waiidiu-orth  Board  of  Work*.  (1898) 
2  Ct.  603  (C.  A.). 
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covering  of  Boil  to  protect  them  from  injury  b;  froat  or 
othennBe.  The  real  dispute  was  whether  the  plaintiffs  or  the  - 
defendante  ought  to  bear  the  cost  of  lowering  the  position  of 
the  pipes.  The  injunction  was  refused.  Collins,  L.  J.,  in 
his  judgment  (I),  said  :  "The  point  urged  is  that  the  plaintiffs 
have  suffered  damage  by  the  exercise  by  the  defendants  of 
their  statutory  powers ;  that  the  defendants  were  armed  by 
Oie  same  statute  (hi)  with  other  powers  which,  if  used,  would 
have  mitigated  the  damage,  and  that  therefore  they  were 
bound  to  use  them.  ...  It  is  not  on  the  assertion  of  a 
statutory  duty  that  the  argument  for  the  defendants'  liability 
is,  or  must  be  based,  but  on  the  broader  proposition  that 
being  posseBsed  of  a  power  of  mitigating  damage  arising  from 
their  proceedings  under  the  statute,  they  are  bound  to  exercise 
it.  So  stated  it  is  merely  an  assertion  of  the  proposition  so 
frequently  affirmed  that  where  statutory  rights  infringe  what 
bnt  for  the  statute  would  be  the  rights  of  other  persons,  they 
must  be  exercised  reasonably  so  as  to  do  as  little  mischief  as 
possible.  The  public  are  not  compelled  to  suffer  inconvenience 
which  is  not  reasonably  incident  to  the  exercise  of  statutory 
powers.  .  .  .  Here  the  levelling  of  the  road  could  be,  and  was 
efTectually  carried  out  without  in  any  way  disturbing  the 
plaintiffs'  pipes  or  infringing  any  of  their  rights.  .  .  .  But  it 
mnfit  be  admitted  that  the  defendants  are  bound  to  exercise 
their  statutory  powers  with  reasonable  regard  for  the  rights  of 
other  persons.  I  think  when  it  is  once  clear  that  the  main 
porpose  of  the  defendants  could  be  completely  carried  out 
vithont  recouree  to  the  power  of  moving  the  pipes,  the 
obligation  of  the  statutory  body  must  be  tried  by  the  same 
standard  of  duty  as  is  apphcable  to  private  persons.  Of 
course,  being  merely  a  creature  of  statute  they  cannot  exercise 
powers  if  the  statute  has  not  conferred  them ;  but  it  does  not 
follow  that  they  are  bound  to  use  them  because  they  possess 
them  any  more  than  a  private  person  would  be.  They  merely 
tall  under  the  general  principle  sic  utere  too  at  alieimm  nmi 


I)  2  Ch.  610—612.        (m)  Metropolis  Uanagement  Act,  1U5. 
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In  a  case  in  which  a  railway  company  was  proceeding  to 
-  erect  an  arch  over  a  mill  race  for  the  purpose  of  sastaining 
an  embankment  on  which  the  railway  was  to  be  constructed, 
and  it  appeared  that  injury  would  be  done  to  the  mill  if  the 
arch  were  of  the  proposed  dimensions,  but  that  the  injury 
would  be  avoided  if  the  arch  were  of  certain  larger  dimen- 
sions, an  injunction  was  granted  to  restrain  the  company 
from  making  an  arch  of  less  than  certain  specified  dimen- 
sions (n).  The  16th  clause  of  the  Bailways  Clausea  Consolida- 
tion Act  (o),  which  authorises  various  works  to  be  executed, 
contains  a  proviso  that  in  the  exercise  of  their  powers  the 
company  shall  do  as  little  damage  as  can  be.  This  proviso 
does  not  apply  to  what  is  to  be  done  in  the  execution  of  the 
powers,  but  to  the  manner  of  doing  it  {p). 

As  long  as  a  company  keep  within  their  statntor;  powers, 
no  action  can  be  maintained  against  them  for  any  act  done  in 
the  exercise  of  their  statutory  authority,  however  injurious  it 
may  be  to  the  property  of  others,  provided  the  injury  done  is 
the  necessary  and  inevitable  result  of  the  exercise  of  the 
statutory  powers,  and  provided  the  works  have  been  executed 
with  proper  skill  and  care,  and  in  such  a  way  as  to  cause  no 
unnecessary  injury  to  private  rights  (i/).  It  is  clearly  settled 
that  the  power  to  take  defined  lauds  compulsorily  and  to  make 
a  line  of  railway  thereon,  and  to  use  locomotives  upon  that 
line,  entitles  a  railway  company  to  run  locomotives  thereon, 
notwithstanding  that  in  so  doing  they  are  causing  what  in  the 
absence  of  such  powers  would  be  an  actionable  nuisance  ;  and 
persons  whose  properties  are  injured  by  vibration,  sparks, 
noise,  or  smoke  incident  to  the  proper  use  and  working  of  the 
railway,  cannot  bring  an  action  for  nuisance  (r).     Where  a 

(n)  CuaUy.  Ciareiia  Bailway  Co.,  (j)  Hammenmith  HitUvray  Co,  v. 

1  Bum.  &  M,  181,  32,  B.  B.  183;  Braml,  L.  B.  4  H.  L.  196;  Eait 

and   Bee   Maiaer  v.   Northej^i   and  Frtemanttr.  Corporation  v.  Annoii, 

Etuteni  Baihoay  Co.,  2lla.  Ca.  380;  85  L.  T.  732. 

RtainUm  t.  Wo(^ryeh,  23  B.  234.  (r)  lb. ;  Jona  v.  Stamtead,  Ac, 

(<i)  aVict.  c.  20.  Railwoy   Co.,  L.  E.  4  P.  C.   117; 

[p]  Reg.  V,  EaU  and  Wat  India  Loudon,  Brighton,  and  Souih  Good 

Difk»  Bailmiy  Co.,  2  E.  &  B.  466,  Baihmy  Co.  v.  Truman,   U   A.  C. 

474,  aiile,Jf.  104.  43;  Att-'Ofii.  t.  Mftrop<Jilan Sail- 
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Gompony  caaaes  a  nuiaance  by  the  exercise  of  powers  in 
purBQance  of  a  Provisional  Order  of  the  Board  of  Trade,  it  is  - 
protected  in  the  like  manner  aa  in  the  case  of  the  exerciae  of 
other  Btatatory  powers  («). 

Where  a  thing  may  be  done  under  atatntory  powers  in  one 
of  two  ways,  one  of  which  is  injurious  to  private  rights,  and 
the  other  ia  not,  it  moat  as  a  rule  be  done  in  a  manner  which 
vill  not  be  injurious  (Q.  If,  moreover,  statutory  powers  are 
conferred  under  cireumatances  in  which  the  powers  may  be 
exercised  without  in  themselves  causing  a  nuisance,  and  new 
uid  unforeseen  circumBtancea  render  the  exercise  of  the 
powers  impoasible  without  a  breach  of  the  law,  theae 
powers  cannot  be  exercised  without  making  the  parties 
liable  (»)• 

If,  however,  the  Act  necessarily  requires  something  to  be 
done  which  cannot  be  done  without  creating  a  nuiaance,  or  if, 
as  to  those  things  which  may  or  may  not  be  done  under  it, 
there  is  evidence  on  the  face  of  the  Act  that  the  legislature 
Buppoeed  it  impoasible  to  be  done  somewhere  and  under  some 
circumstances  without  creating  a  nuisance,  an  action  will 
not  lie  (a:).  Where,  however,  the  terms  of  a  atatute  are  not 
imperative,  but  only  permissive,  and  it  is  left  to  the  discretion 
of  the  persons  empowered  to  determine  whether  the  general 
powers  committed  to  them  shall  be  put  in  execution  or  not, 
the  fair  inference  is  that  the  legislature  intended  that  discre- 
tion to  be  exercised  in  strict  conformity  with  private  rights, 
wd  did  not  intend  to  confer  licence  to  commit  nuisance  in 

my  Co.,  (ISM)  1  Q.  B.  384  (C.  A.);  {1898)  2  Ch.  614,   {1899)  2  Ch,  218 

Sam'ton  \.  Smiihvmrk,  dee..  Water  (0,  A.). 

Co.,  {I89I)   2  Ch.  469 ;    Canadian  [»)  National     Teltphone     Co.    v. 

Padfic  Railway  v.   Rut/,  86  L.  T.  Safer,  (1893)  2  Ch.  186. 

\tl.     A  different  rale   applies  in  [t)  Fenwickv,  Emt  London  Rail - 

thecMe  of  a  niuBanoe  Oansed  by  a  icujr  Co.,  20  Eq.  644;    Norton  v. 

gu  company,  the  Chuworks  Clausee  London  and  North  fVeafem  Railtoay 

Act  ezpreasly  providing  that  a  com-  Co.,  9  C.  D.  p.  633. 

pmy  is  to   be  liable    (or    priTate  («)   Qutcny.  Bradford  Navigation 

nninace  committed  in   the    con-  Cu.,  6  B.  &  8.  631. 

etraction  of  the  works  as  veil  as  {x)  Metropolitan  District  Aiylutn 

in  the  manulactnre  of  gae.     See  T.  Hill,  6  A.  C.  193. 

Jotdeion  V.  Sutton,  itc.   Gat  Co., 


oyGoot^le 


mjDNOnONS  A0AIN8T  KDIftUIOB, 

any  place  which  might  be  selected  for  the  parpose(9).  In 
-  other  words,  where  the  statutory  power  is  permissive  and  not 
imperative,  the  legislature  must  he  held  to  have  intended  that 
ite  exercise  is  not  to  be  in  prejudice  of  the  common  law  rights 
of  others  (z). 

In  Gat  lAght  and  Coke  Co.  v.  Vettry  of  St  Mary  AhboU, 
Kensington  (o),  the  plaintiffs,  a  gas  company,  laid  down  pipes 
nnder  the  surface  of  certain  streets,  as  they  were  bound  by 
statute  to  do,  for  the  purpose  of  supplying  gas  to  light  the 
street  and  houses  in  the  street.  The  streets  were  vested  in  the 
defendants,  the  vestry  of  the  parish,  by  certain  statutes  which 
gave  them  the  authority  of  the  surveyor  of  highways  with 
the  duty  to  repair,  but  without  prescribing  any  particular  mode 
of  repair.  The  defendants  used  steam  rollers  for  the  repair 
of  the  streets,  as  being  a  mode  of  repair  most  advantageous  to 
both  the  ratepayers  and  the  public,  hut  the  rollers  used  were 
80  heavy  as  to  injure  occasionally  the  plaintiffs'  pipes,  though 
the  pipes  were  sufficiently  below  the  surface  as  not  to  have 
been  injured  by  the  ordinary  mode  of  repair,  if  such  roUera 
had  been  used.  It  was  held  that  plaintiffs  were  entitled  not 
only  to  recover  damages  for  the  injury  which  had  been  done, 
but  also  to  have  an  injunction  to  restrain  the  defendants  from 
using  steam  rollers  in  such  a  way  as  to  injure  the  pipes  of  the 
plaintiffs. 

"  The  authorities  show,"  said  the  Court  (6),  "  that  an  action 
lies  for  an  injury  to  property  unless  such  injury  is  expressly 
authorised  by  statute  or  is  physically  speaking  the  necessary 
consequence  of  what  is  so  authorised.  If  in  this  case  the 
defendants  were  expressly  authorised  by  statute  to  use  steam 
rollers  of  such  a  weight  as  necessarily  to  injure  the  plaintiff's 
pipes,  the  plaintiff  would  have  no  ground  of  complaint.  The 
case  would  be  one  of  damnum  absque  ityuria.  The  same 
consequences  would  follow  if  the  defendants  were  expressly 
authorised  by  statute  to  repair  in  some  way  which  necessarily 

(y)  Melropotitaa  Dittrict  Asylum  (i)   Canadian  Pacific  Bailway  <'<>. 

T.   Hill,   6  A.   C.    193 ;    Canadian  v.  Parkt,  (1899)  A.  C.  p.  545. 
Padfie  Sailway  Co.  v.  Parke,  (1899)  (o)  13  Q.  B.  D.  1  (C.  A.). 

A.  C.  535,  543.  (6)  lb.,  p.  3. 
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required  the  aae  of  heavy  Bteam  rollers  or  other  machinery      (^ 

which  could  not  be  worked  without  injuring  the   plaintiffs' 

pipes,  there  again,  although  such  rollers  or  machinery  were 
not  eiprea&ly  mentioned,  their  use  would  be  authorised  by 
aecessary  implication  and  the  plainti&  would  be  without 
redress.  But  unless  some  such  statutory  enactment  can  he 
shown  to  authorise  the  defendants  to  injure  the  plainti&' 
pipes,  the  plaintiffs  are  entitled  to  redress." 

The  burden  of  proving  that  the  creation  of  a  nuisance  wilt  Onoa  of 
be  the  inevitable  result  of  carrying  out  the  direction  of  the 
legislature  lies  on  the  persons  seeking  to  justify  the  nuisance. 
If  the  order  of  the  legislature  can  be  implemented  without 
nuisance,  they  cannot  plead  the  protection  of  the  statute  ;  and 
oa  the  other  hand,  it  is  insufficient  for  their  protection  that 
what  is  contemplated  by  the  statute  cannot  be  done  without 
naisance  (c). 

Where  injury  to  private  rights  results  from  the  construction 
of  works  which  have  been  authorised  by  statute  and  which 
have  been  executed  with  proper  skill  and  care,  the  party  injured 
must  look  for  hia  remedy  to  the  proviso  for  compensation,  if 
any,  within  the  statute  which  authorises  the  works  (d).  If 
there  be  no  provision  for  compensation  in  the  statute,  the  party 
injured  is  without  a  remedy  (e). 

The  statutory  tribunal,  however,  is  only  established  to  give 
compensation  for  losses  sustained  in  consequence  of  what  the 
incorporated  company  may  do  lawfully  under  the  powers  which 
the  legislature  has  conferred  on  them.  For  anything  done  in 
excess  of  those  powers  or  contrary  to  what  the  legislature  in 
conferring  those  powers  has  commanded,  the  proper  remedy 
ia  by  action  (/), 

(e)  MelropoliiaH  Atytiitn  Dhtriet  (C  A.);  Jordemn  v.  SuUon,  Jtc, 
T.  ffiU,6A.C.  193,  21i;  Bee Sdlori  Oa*  Co.,  (1898)  2  Ch.  p.  621 ;  Lotig 
V.  Matlock  Local  Board  of  Health,  Eaton  Berreatioa  OroaniU  Co.  v. 
M  a  B.  D.  929.  Midland  Bailway  Co.,   (1902)  2  K. 

(d)  Hammfrtmith  Bailivat/  Co.  t.      B.  574  (C.  A.). 
Brand,  L.  B.  i  H.  L.  171;  Kirby  {r)  Hammerimith  Railway  Co.  v. 

T.   School    Board    for    HarrogaU,       Srojjrf,  L.  E.  4  H.  L.  p.  202;  J«.- 
(ISSfl)    1     Ch.     437  ;     Manchattr,       Oen.  y.  Metropolitan  Bailway  Co., 
&ht^,  and  LificoliithiTt  Jtailioay      (1894)  1  Q.  B.  384  (0.  A.) 
Co.  T.  HtttiltTton,  (1898)  2  Ch.  394  (/)  Culrdonian   Bailway   Co.   v. 
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A  public  company,  when  acting  in  conformity  with  its  stata- 
-  tory  powers,  need  not,  before  commencing  works  which  ma; 
injorionsly  affect  lands,  make  or  tender  compensation  for  the 
A  before  conjectural  damage  (a). 

Where  &e  injury  to  lands  from  the  works  of  a  pnblic  com> 
ota^^^d"'"!*  I*"?  '^  "^  ^  permanent  a  character  as  distinguished  from 
ftpplj  to  the  co&o  mere  damage  as  to  amount  to  a  permanent  occupation  of  them, 
Miittj  occnpicd.  the  provisions  for  compensation  in  respect  of  land  injuriously 
affected  contained  in  the  68th  section  of  the  Lands  Clauses 
Act,  8  Vict.  c.  18,  do  not  apply-  The  case  becomes  one  of 
destructive  trespass,  and  will  be  restrained  as  such  (A).  The 
defendants  in  Ware  v.  Regenit  Canal  Co.  (t)  having  certain 
powers  to  construct  a  reservoir  and  raise  the  water  to  a  certain 
height,  the  plaintiff  applied  for  an  injnnetion  to  restrain  Uie 
company  from  doing  damage  to  his  land  by  flooding.  Lord 
Chelmsford  drew  the  distiQction  between  works  causing  an 
occasional  damage  by  flooding  and  works  causing  a  permanent 
submerging  of  land.  "  The  qaestion,"  he  said,  "  arises,  what 
would  be  the  rights  and  liabilities  of  the  company  in  thus 
going  to  the  extreme  limits  of  their  powers  ?  The  effect  would 
be  to  permanently  cover  with  water  other  lands  than  those 
which  they  have  already  purchased  and  taken,  which  they 
have  the  power  to  take  under  their  Act.  If  this  had  taken 
place  during  the  period  when  the  compulsory  powers  of  the 
company  could  have  been  exercised,  I  apprehend  that  the 
plaintiff  might  have  obtained  relief  through  the  aid  of  a  Court 
of  Equity,  and  have  compelled  the  company  to  take  these 
,  additional  lands.  But  if  lands  which  they  have  no  power  to 
take,  or,  after  the  compulsory  powers  had  ceased,  lands  which 
they  had  the  power  to  take  but  had  not  taken,  were  permanently 
flooded,  there  can  be  no  doubt  that  the  plaintiff  m^!:ht  have 

f't-a,     3     Macq,      S33  ;      fl«/.     v.  Many    v.    Mdi^whtau    Hoard   of 

BarliHijtan    Boiird    of    Health,    6  FI'wAt,  33  L.  J.  Ch.  377 ;  see  Clarh 

B.   &   S.   o62  ;    Im}>erial    On*    Go.  y.  School  Board  of  Loudon,  9  Ch. 

V.  Broadbtiit,   7  D.  M.  &  G.  459,  120. 

7  H.  L.  C.   800 ;    and  see  avlr,         (A)  See    Ware  v.  Btymft  Caml 

p.  126.  Co.,  S  D.  &  J.  212,  227. 

(jf)  IliiUott  V.  Lmiiioii  and  Sonth  (i)  3  D.  &  J,  212. 

V/eatfTn  liaUioay  Co.,  7  Ha.  399; 


oyGoot^le 


IHJUMCnOMB   AOAINBT   NUISAHCK.  188 

obtained  an  injmiction  to  restrain  the  permanent  occupation      '^^  ^L 
of  tiis  land  "  {k).  ■  -  — — ^ — 

By  the  68th  clause  of  the  Lands  Clauses  Act,  8  Vict.  c.  18,  Undownw  not 
it  is  provided  that  if  any  party  shall  be  entitled  to  compensa-  damicB  bafon 
tion  in  respect  of  any  lands  or  of  any  interest  therein,  which  ^OT^nnSrSi* 
shall  have  been  taken  for  or  injnrionsly  affected  by  the  execu-  ^^"'  °'»™'- 
tion  of  the  works,  and  for  which  the  undertakers  shall  not 
have  made  compensation,  it  shall  be  assessed  in  the  manner 
therein  mentioned.     The  Court  will  cot  restrain  by  injunction 
proceedings  for  an  assessment  of  compeoBation  under  the  Act, 
bnt  will  leave  the  question  of  the  right  to  compensation  to  be 
decided  in  an  action  on  the  award  (0.     If,  however,  there  ia  But  if  tbere  u 
an  original  equity  affecting  the  claim,  the  Court  will  interfere.  ^^"^  aOwting 
"Where  there  is  an  original  equity  affecting  the  claim,"  said  ^"j^^^^ 
Tomer,  L.  J.,  in  Duke  of  Norfolk  v.  Tennant  (m),  "  the  statute  f^ke  it  »•»», 
does  not  take  it  away.     It  is,  I  think,  as  much  the  duty  of  this 
Court  to  interpose  by  injunction  in  such  cases  as  in  the 
ordinary  attempt  to  put  in  force  the  powers  of  the  Act  for  com- 
pnlsory  pnrcbase,  where  the  purchase  has  been  the  subject  of 
contract"    Where  accordingly  there  had  been  some  treaty  for 
compensation  for  damage  with  a  landowner  which  had  nob    . 
been  completed  or  carried  out,  but  there  was  evidence  to  show 
that  he  hod  received  consideration  for  an  agreement  which 
he  refnsed  to  perfect,  the  Court  restrained  him  from  taking 
proceedings  to  obtain  compensation  under  the  clause  (n). 

The  principles  upon  which  the  Court  proceeds  In  restraining  Nainnoe  bj 
nuisance  on  the  part  of  incorporated  companies  are'  also  appU-  '"* 
cable  to  nuisance  on  the  part  of  public  bodies  incorporated  by 
Act  of  Parliament  for  a  public  purpose  and  for  the  promotion 
of  the  benefit  of  the  community  (o).    Inasmuch  as  these  bodies 

(i)  3  D.  &  J.  p.  226.  9  Ha.  74fi.     See  London  a»d  South 

(I)  Ea»t  and  Wut  India  Docka  V.  Wetlern  Railway  Co.  y.   C'invard,  S 

OfMke,  3  Mac.  &  Q.  I5i;  Ltrndott  S&.  Ca.  715;  Maim«el£  t.  Midland 

and  Bladncall  Raihuay  Co.  v.  Crots,  Oreai   Wutern  of  Irtland  Bailway 

31C.  D.  p.  367;  BHeriey  Bill  Local  Co.,  1  H.&M.  ISO. 

Board  V.  Peariall,  11  a  B.  D.736,  (o)  frewin  v.  Lrwii,  4  M.  &  0. 

It  A.  C.  593.  249;    48  B.  B.  3S;    see  ante,  pp. 

(tn)  8  Ha.  748.  85,  86. 
(n)  Dalx  of  Norfolk  v.  Taumni, 
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are  acting  on  behalf  of  the  public  interest,  the  Court  is  dis- 
-  posed  to  asBume  that  what  they  do,  provided  it  be  within  tiia 
statutory  powers,  ie  a  fair  exercise  of  the  discretion  which 
has  been  reposed  in  them  by  the  legislature  (j^),  and  will  not 
interfere  with  them  in  the  exercise  of  the  powers  given  to 
them  by  statute  so  long  as  they  do  not  conduct  themselves  in 
an  'arbitrary  or  oppressive  matmer,  and  do  not  appear  to  be 
actuated  by  corrupt  or  improper  motives  (q).  But  in  the 
absence  of  an  express  power  to  create  a  nuisance,  a  public 
body  executing  drainage  or  other  works  for  the  benefit  of  their 
district  are  bound  to  exercise  their  powers  so  as  not  to  create 
a  nuisance  (r).  The  fact  that  a  large  population  may  snfer 
unless  the  rights  of  an  individual  are  invaded  cannot  be  taken 
into  consideration  by  the  C3ourt  (a). 

If  a  public  body  is  transgressing  the  powers  which  have  been 
conferred  on  it  by  the  legislature,  or  is  doing  an  illegal  act 
which  in  its  nature  tends  to  the  injury  of  the  public,  it  is  not 
necessary  on  information  by  the  Attomey-Greneral  to  prove  that 
injury  to  the  public  will  result  from  the  act  complained  of  (t). 

In  ^  recent  case,  a  railway  company  was  by  its  Act,  which 
incorporated  the  Eailways  Clauses  Act,  1846,  empowered  to 
carry  the  railway  across  a  turnpike  road  on  the  level.  The 
company  constantly  drove  trains  over  the  level  crossing  at  a 
speed  exceeding  four  miles  an  hour  in  breach  of  the  provisions 
of  sect.  46  of  the  Railways  Clauses  Act.    On  an  information  filed 

{p)  See  FosUr  t.  Horiuhy,  2  Ir.  London  Etrctric  Liyhting  Co.,  (1895) 

Ch.  445;   Cmunaa  v.  Briitd  aiid  1     Ch.    287   (C.   A.);    Jordam   v. 

Soaili  Waht  Railuiay  Co.,  1  H.  &  M.  Sutton.  <6c..  Oat  Co.,  (1899)  2  Ch. 

p.  642  ;  Att.-Om.  T.  Great  Eastern  217  (C.  A.). 

Bailway  Co.,  fl  CI,  p.  576,  («)  AU.-Oai.  v.  Borough  of  Bir- 

(j)  Stai'jiiiMi  V.  iroo/ryc/(,23Beftv.  mingham,   4   K.   &  J.   328;    Att.- 

226;  AU.'Geii.v.Metropoliian Board  Oen.  y.  Coliiei/  Hoick  AiyiHm,4IJh. 

of  Workt,  1  H.  &  M.  p.  315;  Bid-  pp.  154,   155,      Comp,   Raphael  v, 

d«/pA  V,  St.  George'*    Vettry,  3  D,  ThameeValley BaiiwayCo.,2Gh.U'. 

J.  ft  S,  493 ;  Orand  Junction  Bail-  (I)  Ait.-Qen.v.  Gockermouth  Local 

iDayCo.y.Shagar,6Ch.iSS.  Board,   18   Eq.   172;    Att.-Oen.  v. 

(r)  Atl.-Oen.Y.LeedtCorporation,  Shrewibury   Bridge   Co.,   21   C,  D, 

6   Ch.   583;    Ait.- Oen.    v.    Colnri/  752;     Att.-Oen.     t,     London    and 

Hatch  Aiylam,   4   Ch,    146;    AU.-  North   Wettrm  Bailieay  Co.,  {X^l) 

Om.  V.  Oae  Light  and  Coke  Ch.,  7  1  Q.  B.  72;    (190(1)   1   Q,   B.  78 

C.  D.    217;    Shel/er    v.    City    of  (C.  A.). 
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by  the  Attorney-General  the  company  set  up  aa  a  defence  that      chi^  vi. 

there  was  no  proof  of  any  injury  occasioned  to  the  puhlic  by 

the  company's  non-obeervanee  of  the  provisions  in  question, 
and  that  the  inconvemence  caueed  to  the  public  by  the  existence 
of  the  level  crossing  would  be  increased  if  the  company  com- 
plied with  sect.  48  of  the  Bailways  Clauses  Act.  It  was  held, 
however,  that  the  information  being  filed  by  the  Attorney- 
General  to  enforce  the  express  provisions  of  a  statute,  the 
Cooit  could  not  entertain  the  question  of  whether  injury 
to  the  public  was  in  fact  occasioned  by  the  non-compliance 
with  the  statute,  and  that  the  injunction  must  therefore  be 
granted  (u). 

Where  a  plaintiff  h^  proved  his  right  to  an  injunction 
against  a  nuisance,  it  is  no  part  of  the  duty  of  the  Court  to 
inquire  in  what  manner  the  defendant  can  best  remove  it. 
The  plaintiff  is  entitled  to  an  injunction  at  once,  unless  the 
removal  of  the  injury  is  physically  impossible ;  and  it  is  the 
duty  of  the  defendant  to  find  his  own  way  out  of  the  difficulty, 
whatever  inconvenience  or  expense  it  may  put  him  to  (x). 
But  where  the  difficulty  of  removing  the  injury  is  great,  the 
Court  will  suspend  the  operation  of  an  injunction  for  a  time 
with  liberty  to  the  defendant  to  apply  for  an  extension  of 
time(y). 

The  Coort  will  not  make  an  order  against  a  public  body  or 
against  an  individual  to  do  an  act,  unless  it  is  satisfied  that  it 
is  within  their  or  his  power  to  do  it  (2). 

It  seems  that  a  Board  of  Health  ought  not  to  come  to  the  UiMniaotheaitli. 
Court  for  an  injunction  unless  a  special  case  can  be  made  out, 
inasmuch  as  such  bodies  have  a  proper  remedy  under  the 
provisions  of  the  Public  Health  Act  (a).    But  on  a  proper 

(u)  AU.-Oeii.v.  London  and  Iforth  (z)  Atl.-Oett.    v,     Ouardiani    of 

U'Mfarn  Baiiway  Co.,  (1899)  1  Q.  B.  Dorking,   20  C.   D.   606,   607,   p«r 

72;  (1900)  1  a  B.  78  (a  A.).  Jesael,  M.  E.;  AU.-Oen.  v.  Cobm/ 

(X)  AU.-Om.    V.    Cdney    SaUh  Hatch  Atylum,  4  Ch.  p.  IM ;  Kmnt 

Allium,  4  Ch.  146,  IM.  v.  jMonfAwter,  Ac,  Railway  Co.,  36 

to)  AU.-ant.    V.    Colnty     Hatch  C.  D.  639. 

iij'tmi,  4  Ch.  IM ;  UlingUm  Vevtry  (a)  Ftlktn  v.   Herhtrt,   11  L.  T.' 

V.  Homtey  District  Council,  (1900)  N.  8.  173 ;  Mayor  of  Devmport  v. 

I  CL  706,  707  (C.  A.).  Tomt,  (1002)  2  Clh.  182. 
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<^-  VL     case  being  made  out  a  local  Board  of  Health  may  have  an 

■ injunction  to  restrain  a  nuisance ;  and  it  is  no  answer  to  an 

information  at  the  relation  of  a  local  Board  of  Health  to  abate 
a  nuisance  arising  from  sewage  that  the  board  has  power 
itself  to  remedy  the  evil  by  making  sewers,  because  it  is  the 
duty  of  the  board  to  prevent  a  nuisance  arising  in  its  dtstriet 
instead  of  putting  the  ratepayers  to  the  expense  of  additional 
works  (b) . 

Actions  to  restrain  nuisance  have  been  entertained  against 
Boards  of  Health  (c) .  A  local  board  has  not,  in  the  absence 
of  express  enactment  or  agreement,  any  higher  right  than  an 
individual  landowner  to  discharge  sewage  into  the  sewers 
belonging  to  the  sanitary  authority  of  another  district  {d}. 
But  a  local  authority  may  discharge  surface  water  into  a 
natural  stream,  or  watercourse,  or  canal,  on  land  belonging  to 
another  person  within  their  district  (e).  Any  damage  caused  by 
the  proper  exercise  of  such  right  is  a  matter  for  compensation, 
and  forms  no  ground  for  an  injunction  (/). 

The  provisions  of  the  Metropolis  Management  Act,  25  &  26 
Vict.  e.  102,  a.  106  C?),  and  the  Public  Health  Act,  1875, 
s.  264  Ig),  requiring  one  month's  notice  to  be  served  before 
instituting  proceedings,  have  been  held  not  to  apply  where  the 
principal  object  of  the  action  is  to  obtain  an  injunction  to 
restrain  an  immediate  injury  (A).    Moreover,  where  an  action 

(i)  Alt,-GeH.    V.    Vt^iiey    Hatch  (f)  Durraiit  v.  Jirauktimu  Crbau 

Afjivm,  4  Ch.  U7.  Council,  (1897)  2  Ch.  291  (C.  A.); 

(f)  Grand  Junction  (,'anal  Co.  y,  and  see   Croytdalt  t.   Saiihury-on- 

ShvguT,    6  Ch.  4H3;    AU.-Um.   t.  Thame*    Vrb<in    Council,     (1898)  2 

Cochennoitth   Local   Board.   18   Eq.  Ch.  513,  520. 

172;     RolxrrU   V.   Gwyrfai  Diitrid,  (/)  (1897)  2  Ch.  p.  305;   Crop.- 

Council,  (1899)  2  Ch.  608  (C.  A.);  duU  v.  Sanburym-Tha^ntt   Crbau 

Barm,  v.  I'orUlade  Diitrict  Council.  Council,  (1898)  2  Ch.  filo,  520. 

(1900)  2  Q.  B.   S88  (C.  A.)-     In  (ff)  Eepeoled     by    the      Public 

Hardiiif/e    v.     Southborough     Local  AuthoritieB  ProtoctiDn  Act,  1893. 

Soon/,  W.N.  (1875)78,  ftninjuno-  {k)  Floimr    v.    iMcal    Beard    of 

tionwaagrantedwhereallthemem-  Health  for  Low  Leytoii,  5  C,  D.  347 

hers  of  Uie  local  board  hod  resigned.  (C.  A.);  Att.-QeH,\.  Hackiiry  Board 

(rf)  Jtt.-Ocn.     V.     AdoH      Local  of  Health,  20  Eq.  626;    Stlh.n  v. 

Stmrii,     22    C.    D.    221 ;    and    see  Matlock  Local  Boanl.  14  O.  B.  D. 

Itlington   Vettry  y .  Honitey  JUttriti  929;     Itateman   v.    I'oplar   Diitrifl 

Council,  (1900)  1  Ch.  695  (C.  A.).  Boar,!.  33  C.  D.  361. 
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waa  hofiAfide  brought  to  obtain  an  injunction  against  a  sanitary      "^"p-  y^* 

anthority,  and  at  the  trial  the  Court  considered  that  an    — ^ — 

injunction  was  not  then  needed,  it 'was  held  that  there  wae 
jnriBdiction  to  award  damages  in  lien  of  an  injunction,  in 
spite  of  the  fact  thstt  the  notice  of  action  required  by  sect.  264 
of  the  Pubhc  Health  Act,  1875,  had  not  been  given  (i). 

Bills  to  restrain  nuisance  have  been  entertained  against  the  other  public 
following  other  public  functionaries,  namely  : — Commissioners 
of  Sewers  {k) ;  Justices  of  the  Peace  (0  ;  Drainage  Commis- 
sioners  (m) ;  Commissioners  of  Woods  and  Forests  (»)  ;  Con- 
servators of  Thames  (d)  ;  Trustees  of  Turnpike  Roads  (jj); 
Yisitors  of  a  Lunatic  Asylum  (</) ;  the  Secretary  at  War  (r) ; 
the  Metropolitan  Board  of  Works  («) ;  a  District  Board  of 
Works  (() ;  a  Highway  Board,  constituted  under  5  &  6  Will, 
4,  c.  60,  acting  as  a  local  authority  for  carrying  out  the 
provisions  of  the  Nuisances  Removal  Act,  18  k  19  Vict. 
c.  121  (u) ;  a  corporation  acting  under  Local  Government  Act, 
21&22  Vict.  c.  m{x). 

Where  the  legislature  has  pointed  out  a  special  tribunal  for 
detennining  a  question,  the  Court  ought  not,  as  a  general  rule, 
to  restrain  proceedings  before  such  tribunal  {y) ;  but  where  the 


(i)   ffliijuiiHii  V.  Attckluiitl  I'liiirti, 

23  Q.  B.  D.  2W  (C.  A.). 

(i)  Box  V.  Allen,  1  Dick.  49; 
Birlei/v.  roH»(aW«  of  Vharltim-oit- 
SfnUock,  3  B.  499. 

{I)  AU..am.  V.  Forbfs,  2  M.  & 
€.  123.  46  B.  R.  IS. 

(m)  finr/  of  Jtipou  v.  UiAurt,  3 
M.  *  K.  169,  41  E.  R.  40;  Dawtun 

I.  PUWT,  3Htt.415. 

(t.)  SyiiiPf  V.  Campbell.  1  M.  &  C. 
4W,  43B.  R.23I. 

[o)  Att.-(}tn.  V.  Joknion,  2  Wib. 
C.  C.  87, 18R.  R.  156 ;  Att.-Geii.  v. 
i'»iiteTmlon.o/T&amt>,  1 H.  &M.  1. 

Ip)  Werki  V.  Heward,  10  W.  R. 

it)  AU.-<lm.  V.  C<Aitfy  Hatch 
iij(«m,  4Ch.  147. 

W  >V7fo-«  V.  Hrrbert,  4  L.  T. 
N.  8.  433,  30  L.  J.  Ch.  604,    U 


L.  T.  N.  S.  173;  Hawltij  y.  St^h, 
46  L.  J.  Ch.  782. 

(*)  AU.-Ofii.  V.  MalTopolitau 
It-iird  (.J  IIorA^,  1  H.  &  M.  320; 
Macey  v.  MttropiillUtn  Jiimrd  of 
U'orh,  33  L.  J.  Ch.  377. 

(()  Balemau  v.  Foplar  DUtriet 
lU-ard,  37  C.  D.  :i72. 

(h)  Att.-aea.  V.  Richmond,  2  Eq. 
306. 

(x)  Elite  V.  C'urporation  of  Bridg- 
north, 2  J.  £  H.  67.  See  Rtg.  v. 
DarliiKjtoH  Hoard  o/  Nfalth,  0  B,  & 
8.  513.  See  ae  to  Inoloeure  Com- 
missionere,  Dawio/t  v.  Paver,  a  Ha. 
415;  Tuntcr  v.  Blamire,  1  Drev. 
409 ;  Harris  v.  Jote,  14  W.  R.  303; 
Earl-  Umiiehamp  t.  Diirhy,  1  W.  N. 
308. 

(y)  See  Staiiiiard  v.  Vestry  of  St. 
OihM,  20  C.  D.  190  (C.  A.) ;  and  see 
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qaeBtion  has  come  before  the  Court  in  independent  proceedings 
-  in  'which  it  is  neceaaacy  to  decide  the  -whole  matter  hetveen 
the  parties,  the  Court  may  it  seems  in  such  a  case  restrain  the 
proceedings  by  injanction  in  order  to  save  expense  {z). 

A  man  who  comes  to  the  Court  for  relief  by  interlocutory 
injunction  against  nuisance  must  show  due  diligence  in  making 
the  application.  Whatever  may  have  been  the  original  equity 
of  his  case,  if  he  has  by  his  conduct  encooraged  another  to 
expend  monies  or  alter  his  condition  in  contravention  of  the 
rights  for  which  he  contends,  he  has  deprived  himself  of  his 
equity  to  the  interference  of  the  Court  (a).  It  is  not  sufficient  in 
order  to  negative  acquiescence  to  show  that  the  plaintiff  gave 
notice  that  he  objected,  and  threatened  proceedings  (&).  All 
the  circumstances  must  be  considered  (c).  Accordingly  a  lord 
of  a  manor  claiming  as  against  the  tenants  the  right  of  pro- 
perty in  the  mines  within  the  manor,  who  had  stood  by  for  a 
long  period  and  allowed  the  tenants  without  objection  to  expend 
large  sums  of  money  in  working  the  mines,  was  held  precluded 
by  his  conduct  from  relief  in  equity  {di.  So  also  a  man  who 
had  acquiesced  for  eighteen  months  in  the  deviation  of  part  of 
a  navigable  river,  and  in  the  obstruction  of  a  road  by  a  railway 
company,  was  held  precluded  from  relief  (e).  So  also  a  man 
who  did  not  file  his  bill  until  two  years  and  a  half  after  the 
works  complained  of  as  throwing  flood-water  over  his  lands 
were  completed,  was  held  precluded  from  relief  (/).  So  also 
a  man  who  had  permitted  the  owner  of  the  adjoining  premises 
to  rebuild  them  to  a  greater  height  than  they  were  before,  and 
to  alter  his  ancient  lights  and  to  open  new  ones  (the  work 

also  Qrand  Janction  Watenoorkt  Co,  (a)  AnU,'p.  16;  andseeParroHv. 

T.  HampUm  Dietriet  Coimcil,  (1898)  Palmer,  3  M.  &  K.  632.  41  R.  B. 

2Ch.  331.     Cf.  ^H.-Octj.  T.  Ovar-  149;    Wickt  v.   Bunt.   John.   380; 

diani  of  the  Poor  of  the  Merthyr  OrfcAi'ii^v.^tiMeA,  32  L.  J.  Ch.  28S. 
Tydfil  Union,  (1900)  1  Ch.  516,  650  (b)   IVida  v.  Hunt,  John.  372. 

(C.  A.)  (e)  BaTikart  v.  Houghton,  27  B. 

(z)  Slannard  v.  VeBtry  of  Si.  Oilet,  425. 
20   C.   D.    190   (C.   A.) ;    but   em  (rf)  Parrott  t.  Palmer,  3  M.  &  K. 

Grand  Junction   Watrrivorkt  Co.  v.  632,  41  E.  K.  149. 
Hampton  District  Vvuitcil,  {1898}  2  («)  Itlingumrih  v.  Manehttfer  and 

Ch.   331 ;    Mayor   of  Demmport   \.  Leeds  Bailway  Co.,  2  Ba.  Cb,  188. 
Tout,  (1902)  2  Ch.  182.  {/)   Wide*  v.  Hunt,  John.  380. 
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being  done  under  the  inspection  of  the  defendant's  surveyor),      C^-  y- 

was  held  not  entitled  to  interrnpt  the  lights  after  the  work ■ 

vas  completed  (g). 

If  the  question  as  to  nuisance  is  one  which  admits  of  a  deter- 
mination prospectively,  a  man  should  not  delay  in  coming  to 
the  Court.  If  he  abstains  from  coming  until  the  mischief  is 
actually  done,  he  may  be  told  he  is  too  late  ('t).  If  the  act 
complained  of  is  caused  by  a  public  company  in  the  execution 
and  construction  of  their  works,  it  is  more  incumbent  on  the 
party  inj  ured  to  apply  without  delay,  than  in  ordinary  eases  (i) , 
Much,  however,  depends  on  the  nature  and  character  of  the 
DiuBanee. 

Though  a  stronger  case  of  delay  is  required  to  affecli  those 
who  assert  a  public  right,  than  when  a  private  right  alone  is  in 
dispute  {ii),  delay,  even  in  such  cases,  is  not  without  effect  {k). 
But  the  peculiar  circumstances  of  the  case  may  often  account 
for  and  excuse  the  delay  (/).  In  the  case  of  a  gradually 
increasing  nuisance  the  Court  will  have  regard  to  the  nature 
of  the  nuisance,  and  conclude  that  the  relators  have  been 
waiting  to  see  whether  the  nuisance  will  continue  to  grow,  ot 
vbether  circumstances  may  not  of  themselves  arise  which  will 
check  or  diminish  it  (»().  If  the  public  have  been  slow  in  com- 
plaining, their  delay  is  a  proper  subject  for  the  consideration 
of  the  Conrt  in  fixing  the  amonnt  of  time  to  he  allowed  for 
canying  the  injunction  into  effect  (n). 

An  injunction  being  an  order  directed  to  a  person  (o),  does  lujanatioD  doM 
not  run  with  the  land.     Where,  therefore,  after  a  perpetual  "he  i«i" 

(3)  C-Achiug  v.  Baaiett,  32  Beav.  Orn.  v.  Shfffidd  Oa*  Co.,  3  D.  U. 

101.    See  McManm  v.    Cnoke,  ia  AG.  311;  ItUn^nVutryv.  Homr 

C.  D.  p.  696,  and  see  Davia  v.  Mar-  aey  Urhnn  Council,  arde. 

thall,  10  C.  B.  N.  S.  703,  1  Dr.  &  (0  Att.-Gen.     t.     Colney    Hatch 

Sm.  a57.  Atyltim,  4  Ch.  146,  160. 

(i)  Dawton  v.  Paver,  5  Ha.  415,  (m)  Att.-Om.   v.   Pr<fprietore  of 

430.  Bradford  Canal,  2  Eq.  71 ;  Att.- 

(i)  Antt,  p.  16.  Qen.  v.  Leedi  Corporation,  6  Ch.  S94. 

(it)  SeeWinjtoH  Vettryv.  Horn-  (n)  Att.-Oen.  t.  Proprietor*  of 

«S  Irftoft  Cwint*,  (1900)  1  Ch,  695  Bradford  Canal,  2  Eq.   71 ;   AU.- 

(C  A.).  Oea.  V.  Golnty  HtOch  Atylmn,  4  Oh. 

(t)  AU..Qm.  T.  Johtuon,  2  Wils.  160. 

C.C.  87,  102,  18  R.  E.  156;  Aft.-  (o)  Antt,  p.  10. 


oyGoot^le 


40  NUISANCE  TO  DWELLIHO-HOGSBS 

^^2.^'      injunctioD  had  been  obtained  agaioBt  a  sanitary  authority 

restraining  it  from  pollnting  a  river  a  Provisional  Order  was 

made  constituting  a  new  and  larger  drainage  board,  it  was 
held  that  the  persons  who  had  obtained  the  injunction  against 
the  old  sanitary  authority  could  not  enforce  it  gainst  the  new 
board.  If  the  new  drainage  board  continued  the  nuisance,  or 
failed  to  take  effectual  steps  to  remedy  it,  a  new  action  would 
have  to  be  brought  (/(). 
pprai  from  In  cases  of  naiBanoe,  unless  it  plainly  appears  that  the  con- 

oari  e  ow.  elusion  of  the  Court  below  upon  the  evidence  was  wrong,  the 
Appeal  Court  is  unwilling  to  re-open  the  investigation  by 
directing  an  issue  or  employing  experts  to  report  (g). 


SECTION  11. — ^NCIBANCE  TO  DWGLLtNO -HOUSES  &ND   HODSES 
OF    BUSINESS. 

The  foundation  of  the  jurisdiction  of  the  Court  by  injunction 
in  the  case  of  nuisance  to  dwelling-houBes  or  houses  of  busi- 
ness is  such  a  degree  of  injury  to  property  as  interferes 
materially  with  its  comfort  and  enjoyment  either  for  domestic 
purposes  or  for  the  purposes  of  business.  If  the  house  is  a 
dwelling-bouse,  the  rule  or  standard  of  the  amount  of  damage 
that  calls  for  the  exercise  of  the  jurisdiction  to  grant  preventive 
relief  is  the  comfort  and  enjoyment  in  their  abode  to  which  the 
inmates  are  reasonably  entitled  (r),  and  this  must  be  estimated 
according  to  the  plain  and  simple  notions  entertained  by  per- 
sons in  ordinary  life,  and  not  according  to  those  held  by  persons 
accustomed  to  elegant  and  dainty  habits  of  Uving  (g).  If  the 
house  is  a  manufactory  or  place  of  business,  the  rule  or  standard 
is  damage  of  such  an  amount  as  to  render  it  to  a  material 
extent  less  suitable  for  the  purposes  of  business  (t). 

(p)  Att.-Oeii.-r.  Birmingham,  Ac,  {»)   WalUr  v.  Srf/e,  4  De  Q.  ft  S. 

Draiwuje Board,  17  C.  D. 685 (C.  A.).  322, per  Enigbt Bruce,  L.  J. ;  Soltau 

(j)  Salvin    T.   NoHh    Sranceptth  v.  De  Held,  2  Sim.  N.  S,  p.  159; 

Coal  Co.,  9  Ch.  711,  715.  Kelk  v.  Pearioii,  6  Ch.  611. 

(r)  Jadami  v.  Duke  of  Nrwautie,  (()  Jaduon  v.  Dttkt  of  Newoattle, 

3  D.  J.  &  S.  275,  284  ;  Kelk  v.  Pear-  3  I).  J.  &  8.  284,  per  Lorf  West- 

loit, GGh. p. SU;  Fleming v.HUtop,  bury;    YaUt  v.  Jade,   1   Oh.  295; 

11  App.  Ca.  691.  MaritH  t.  Headon,  2  Eq.  433 ;  City 
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The  action  is  asnally  broagbt  by  the  occapier;  but  where      •^"i^  ^■ 

ihe  boose  is  onoccnpied,  the  owner  may  aue  on  the  groond  of 

damage  to  hie  property.    If  the  hoaee  is  inhabited,  the  owner      °  '"^  ""' 
may  sue  either  alone  or  conjointly  with  the  occapier  (u) .  Where 
the  hoose  is  inhabited,  and  the  person  suing  is  the  owner,  the 
Court  wQl  in  general  look  for  evidence  from  the  tenant  in 
support  of  the  allegation  of  nuisance  {x). 

One  of  the  nuisances  to  houses  which  most  frequently  calls  Ancient  lightu. 
for  the  interference  of  the  Court  is  the  setting  up  by  one  man 
of  erections  on  his  land  so  as  to  obstruct  the  passage  of  light 
and  air  to  the  windows  of  his  neighbour.  It  is  not  every  im- 
pediment to  the  access  of  light  and  sir  which  will  warrant  the 
interference  of  the  Court  by  injunction,  or  even  entitle  the 
party  alleging  himself  to  be  injured  to  damages  at  law.  In 
order  to  found  a  title  to  relief  in  equity,  or  even  at  law,  in 
respect  of  such  an  impediment,  some  material  injury  must  be 
established  (y).  The  rule  at  law  as  to  the  amount  of  obstrac- 
tioD  which  is  actionable  has  been  thns  laid  down  by  Lord 
Wfuford  in  Back  v.  Stacey  {z) : — "  To  constitute  an  illegal 
obBtmetion  of  light  by  building  it  is  not  sufficient  that  the 
plaintiff  has  less  light  than  before,  or  that  the  part  of  his 
house  principally  affected  cannot  be  used  for  all  the  purposes 
to  which  it  might  otherwise  have  been  applied.  In  order  to 
give  a  right  of  action  there  must  be  a  substantial  privation  of 
light  sufficient  to  render  the  occupation  of  the  house  uncom- 
fortable, or  to  prevent  the  plaintiff  from  carrying  on  his 
accustomed  businesB  on  the  premises  as  beneficially  as  he 
bftd  formerly  done  "  (o). 

'if  Loitdnn  Brewtry  Co.  t.  Tennanl,  L.  J, ,  in  this  caae ;   Carriers'  Co,  v. 

9  Ch.  317  ;  Ecdetiiutical   Commit-  CorhHt,  4  I).  J.  &  S.  770;  itoiumv. 

•imtri  V.  A'ino,  U  0.  D.  228.  Whittingham,  1  Ch.  442. 

(«)  WHtoa  T.  Towntjtd,  1  Dr.  &  (i)  2  Cor.  &  P.  465,  31  E.  E.  679. 

Sm.  324 ;  Jarkton  v.  Duitt  of  Nito-  {a)  Deiit  v.  Auction  MaH  Co..  i 

ttutlf,  3  D.  J.  ft  S.  273,  283.  Eq.  243 ;  Aynaley  y.  Olovrr,  IB  Eq. 

(z)  e?Mre  V.   Mahauy,   B  W.   E.  552;  A'ino  v.  ifucMiii,  6  C.  D.  163 ; 

S82.    See  Raddiffe  v.  Duke  of  Port-  Ecclttiattiail  Ormmiitionera  v.  Kino, 

iinJ,  3  Gift.  702 ;   Citrriert'  Co.  v.  14  C.  D.  224,  prr  Lord  Eeher ;  Bee 

i'«rbttl,  4  D.  J.  &  8,  764,  771.  Some  and  Cotnm'al  Slora,  Ltd.,  v, 

(s)J-hn-»v.  TI>i«,2D.J.ft8.  Colli.  (1902)  1  Ch.  302  {C.  A.). 
IB ;  Bee  tlie  judgmeat  of  Turner, 
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c^  ^i-  It  is  not,  moreover,  in  ever;  case  in  which  an  action  can  be 
'■ maintained  at  law  for  the  obstruction  of  light  that  an  injunc- 
tion will  be  granted  by  the  Court.  If  the  injury  caused  by 
the  abridgment  of  light  is  capable  of  being  properly  and 
adequately  compensated  by  damages,  the  Court  may  decline 
to  interfere  by  injunction  (6).  Practically,  however,  there  is 
little  difFerenee  with  respect  to  light  in  the  amount  of  damage 
which  would  entitle  a  man  to  maintain  au  action  for  damages 
and  an  action  for  an  injunction  {c) 
mm  an  Whether  or  not  the  injury  complained  of  is  substantial 
be  gntnted.  '  enough  for  the  interference  of  the  Court  is  a  question  which 
must  in  each  case  depend  on  the  particular  circumstances  of 
the  case.  It  is  impossible  to  find  any  precise  standard  by 
which  to  determine  the  amount  of  light  necessary  to  indace 
the  Court  to  exercise  its  protective  jurisdiction.  Each  case 
must  depend  on  evidence  whether  there  has  been  a  substantial 
reduction  of  the  quantity  of  light  which  the  owner  of  the 
house  has  a  right  to  enjoy  (d).  It  is  not  the  law  that  there  ia 
a  certain  quantity  of  light  which  a  man  is  entitled  to  and 
which  is  sufficient  for  him,  and  that  the  question  is  whether 
he  has  been  deprived  of  that  quantity  of  light.  It  is  essen- 
tially a  question  of  comparison  whether  by  reason  of  the 
deprivation  of  light,  the  house  is  substantially  lesa  comfortable 
than  it  was  before  (e).  There  is  no  distinction  in  regard  to  the 
right  to  light  between  town  houses  and  country  houses  (/}.  A 
greater  amount  of  evidence  is  needed  to  prove  injury  to  light  by 
lateral  or  oblique  obstruction,  than  is  necessary  in  case  of  direct 
obstruction ;  more  especially  when  the  buildings  to  the  side  are 
not  erected  upon  what  was  previously  an  open  space,  but  upon 
a  space  already  to  a  great  extent  obstructed  with  buildings  {(/). 

{h)  Jaeluon  v.  Dake  of  NtwcatlU,  Warrtn  v.  Bromn,  (1902)  1  K.  B. 

3  D.  J.  4  a  276,  283 ;  Jaeomb  v.  16  (C.  A.)- 

Knight,  ib.  633;   Kdk  t.  Peanon,  {/)  Dent  y.  Auction  Mart  Co.,  2 

6  Oi.  814.  Eq.  238  ;  Martin  y.  Headon,  ib.  425. 

(e)  £«c/iT.  ScAiwder,  9Cli.p.476,  (?)   Clarket.  Clark,  i  Ch.  16,20; 
per  Melliah,  L.  J.  City  of  Limdon  Brewery  Co.  v.  IVn- 

(d)  Calcraftv.  Thornton,  loW.  R.       «a»it,9Ch.212,220;  KimY.Budldn, 
387  ;  Staight  v.  Bum,  5  Ct.  166.  6  C.  D.  161. 

(f)  Kelk  T.  Feartaii.  6  Ch.  814 ; 
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It  is  not  neceBsary  in  order  to  entitle  a  man  to  relief,  that  a      ^^  ^ 

present  existing  injury  shoald  be  shown,  and  it  is  no  defence  — 

to  say  that  the  plaintiff  has  sufficient  light  for  his  present  iT^anctioD  vui 

business (h).    There  is  no  standard  of  the  light  ordinarily'**'*"'*^" 

required  by  a  house  for  the  parposes  of  habitation  or  business, 

and  if  there  is  an  obstruction  which  canses  diminution  of 

light,  such  as  to  cause  substantial  damage  to  the  owner  or 

tenant,  that  ia  an  interference  which  entitles  the  plaintiff  to 

relief  though  the  house  may  be  no  worse  lighted  than  the 

majority  of  houses    in   the    neighbourhood,  or    may   have 

abundant  light  for  all  ordinary  purposes  of  habitation  or 

basiness  (t).    The  defendant  must  be  able  to  show  that  tor 

whatever  purpose  his  neighbour  may  wish  to  employ  the 

light  there  would  be  no  material  interference  with  it  (j).    The 

quantity  of  light  a  man  has  a  right  to  receive,  is  as  much  a 

part  of  his  property  as  his  house,  and  requires  equally  the 

protection  of  the  Court  (k).    The  fact  that  the  plaintiff  may 

have  obscured  in  an  insignificant  or  partial  degree  his  own 

windows,  does  not  deprive  him  of  the  right  to  restrain  another 

person  from  erecting  a  building  so  as  seriously  to  diminish 

the  supply  of  light  (I).     Nor  is  it  any  answer  to  say,  if  a 

man's  ancient  lights  be  interrupted,  that  there  are  remedies 

which  he  can  provide  for  himself  by  making  changes  in  his 

own  house  (m). 

In  determining  whether  there  has  been  a  substantial  inter-  The  aogie  of  15 
ference  with  light,  judges  in  the  Chancery  Division  have 
sometimes  relied  too  much  on  the  provision  as  to  45  degrees 
contained  in  the  Metropolis  Management  Act,  1862  (n).    The 

(A)  Tatf»   V.    Jack,    1    Ch.   29d  ;  (t)  Martin  V.  Headon,  2  Eq.  434  ; 

AYDthy   V.     atover,    IS    Eq.   MS ;  Scoti  v.  Pape,  31  C.  B.  S$4. 

Uaon  T.  Hall,  3  a  B.  D.  178.  (Q  Arerdecknt   v.  Kdk,   2    Oiff. 

(0  Warrtn  v.   Broien,  (1902)    1  683 ;  SaxUr  v.  Bower,  44  L.  J.  Ch. 

K.  a  13  (C.  A.) !  approving  ir*;iT.  625. 

PlaTMin,  6  Cb.  609,  814,  and  dia-  {m)  Dent  v.  Auction  Mart  Co.,  2 

■pproTiDg  Lanfranehi  \.  Mackenzie,  £!q.  250 ;  Modify  \.  Scottitk  Widmae 

i  Eq.  421,  and  Dickintoii  v.  Bar-  Ituurance  Co.,  I.  R.  11  Eq.  541. 

boat,  28  L.  T.  186.  (n)  25  &  26  Vict.  c.  102,  e.  63, 

O)  Talei  T.  Jack,    1  Ch.   295;  repealed,  but  in  Bubsfance  re-enacted 

.4y>uj<y  V.  Olovfr,  34S;   Warren  v.  by  Uie  London  Building  Act,  1894, 

Brtmm,  (1902)  1  K.  B.  13  (C.  A.).  B.  49. 
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■^Ap-  yi.      proTiBion  as  to  45  degrees  in  this  Act  was  intended  to  deal 

with  the  width  of  fltreets,  and  was  not  intended  to  lay  down 

any  rule  applicable  to  the  light  which  a  man  ie  entitled  to 
enjoy  in  the  city  of  London.  There  ia  no  conclusion  of  law 
that  a  building  will  not  obstruct  the  light  coming  tea  windor, 
it  it  permits  the  light  to  fall  on  the  window  at  an  angle  of 
not  less  than  45  degrees  from  the  vertical.  The  question  of 
the  amount  of  obstrnction  is  always  a  question  of  fact  which 
depends  on  the  evidence  in  each  case  (o).  There  is  no  mle  of 
law  that  a  man  may  build  up  to  an  angle  of  46  degrees,  and, 
qvare,  whether  such  a  rule  could  be  considered  even  as  a 
rough  measure  of  the  rights  of  the  owner  of  ancient  lights, 
bat  in  judging  of  the  probable  effect  of  a  proposed  bnUding 
the  Court  may  not  unreasonably  regard  the  fact  that  an  angle 
of  46  degrees  will  be  left  as  prima  facie  evidence  that  tiiere 
will  be  no  substantial  interference  and  may  require  this  pre- 
sumption to  be  clearly  rebutted  by  satisfactory  evidence  (p). 

The  Metropolitan  Buildings  Act,  1856,  18  &  19  Vict.  c.  122, 
88.  89,  85,  which  gave  "  a  right  to  the  building  owner  to  raise 
any  party  structure  permitted  by  this  Act  to  be  raised  upon 
condition  of  making  good  all  damage  occasioned  thereby  to 
the  adjoining  premiaea,"  was  held  not  to  authorise  the  raising 
of  a  structure  so  as  to  obatmct  ancient  lights  in  the  adjoining 
premises  (9).  This  Act  has  been  repealed,  and  in  substaace 
London  Building  re-enacted  by  the  London  Building  Act,  1894,  sect.  101  of 
which  provides  that  "nothing  in  this  Act  shall  authorise  any 
interference  with  an  easement  of  light,  or  other  easements  in 
or  relating  to  a  party  wall." 
An  injunctian—  The  shutting  out  a  pleasant  prospect  (r),  the  erection  of  dis- 
^ted"'  agreeable  objects  in  view  (s),  or  the  invasion  of  a  man's  privacy 

(p)  Ecclrmattifal  Committimieri  v.  (r)  AhiretFt  cok,  9  Co.  B,  S8  a. ; 

Kino,    14   C.    D.   p.    228   (C.   A.) ;  Atl.-Gen.  y.  DoagUy,  2  Voa.  Sen. 

Parkrr  v.  Aveni^  Hotel  Co.,  24  C,  453;  see  DalUm  v.  Angiu,  6  App. 

D.  282  (C.  A.)-  Cft.  79S,  824. 

()i)  Hume  ojirf  Colonial  SUira  v,  (a)  Ati.-Oen,  t.  Doughty,  2  Vea. 

Colli,  (1902)  1  Ch.  302.  Sen.  4S3 ;  I'otta  v.  Smith,  6  Eq.  315. 

(5)  CrofU  T.  HalJane,  L.  E.  2  Q.  See  Roderick  v.  AtUm  Local  Board  0} 

B.,1B4;  nourkt  v.  Alexandra  Hotel  Health,  d  C.  D.  328,  vhere  it  was 

Co.,  25  W.  B.  393,  W.  N.  (1877)  1S7.  held  that  a.  Local  Board  of  Health 


Apt,  1894. 
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by  the  opening  of  a  window  looking  over  hie  grounds  (t),  give       '"'■i'-  ^i- 

uo  tight  of  action.     Nor  will  the  erection  of  buildings  which    '■ 

prevent  goods  diapl&yed  in  &  ahop  from  being  aeen  from  places 
where  they  would  previouely  have  been  seen  (a). 

If  the  right  at  law,  and  the  invasion  of  that  right  be  clear  Pridcipiei  on 
and  free  from  doubt,  the  Conrt  may  interfere  at  once,  and  interferes. 
grant  an  injunction  simpliciter  {x) ;  but  if  either  the  right  at 
law,  or  the  fact  of  its  violation  is  not  free  from  doubt,  the 
CoDrt  will  have  regard  to  the  comparative  convenience  or 
inconvenience  of  granting  or  withholding  the  injunction  (^f)- 
In  such  a  case,  if  on  the  balance  of  convenience  and  incon- 
venience it  appear  that  the  granting  an  injunction  would  be 
inflicting  a  great  and  disproportionate  injury  on  the  defendant, 
the  motion  will  be  ordered  to  stand  over  upon  defendant 
ondertaking  to  alter  the  bnilding  or  otherwise  deal  with  it,  as 
the  Court  shall  direct,  if  the  right  at  law  should  prove  to  be 
in  favoTir  of  the  plaintiff  (z).  If  on  the  other  band  the  Court 
shall  be  of  opinion  that  the  balance  of  convenience  is  in 
favour  of  granting  an  injunction  rather  than  of  allowing  the 
defendant  to  complete  bis  building  with  an  undertaking  to 
poll  it  down  if  required,  an  injunction  will  issue  (a). 

It  is  not  the  practice  of  the  Court  on  motion  for  an  injunc*  Appointment  ef 
tion  to  appoint  a  surveyor  to  report  to  the  Court  at  the  trial 
of  the  action  as  to  whether  the  windows  of  the  plaintiff  have 
been  in  fact  obscured  by  the  buildings  of  the  defendant  {b). 
fiat  if  at  the  trial  (or  on  motion  for  an  injunction  by  consent 
treated  as  the  trial)  the  Court  finds  difiBcnlty  in  ascertaming 
from  the  evidence  the  amount  of  the  injury,  it  will  appoint  a 
snrveyor  to  make  a  report  (c).     In  a  case  where  the  Court  was 

nightuuder  the  Public  Health  Act,  Soe  as  to  form  of  order  for  injunc- 

B'a,  erect  a.  sever  above  ground.  tiona,  Jacoh»  w.  M'Sheehan,  W.  K. 

(I)  Cftaiidi(Tv.rftoTnp»wi,3Cainp.  (1877)86. 

S0,13R.K.  736;  Turner  v.  Spooner.  (y)  Seeonfe,  pp.  20,  21,84. 

30L.J.Ch.p.SO3;Bndcf.fe/'CTiNy  (z)  Smith  y.  Etger,  3  Jnx.  190 ; 

"Hd  the  South  Eattem  Bailimiy  Co.,  antf,  pp.  20,  21. 

'  EL  4  Bl.  680.  {a)  Nnutoa    v.    Pender,    27    C. 

(b)  Smith  V.  Oiwn.  33  L.  J.  Cb.  D.  43. 
317,  W.  N.  (1866)  49 ;  Burt  v.  Im-    .      {h)  Baltic  Co.  v.  Simptm,  24  W. 

ftriai  Oat  Light  Co.,  2  Cb.  158.  E.  390. 

(r)  Pott*  Y.  Levy,  2  Drew.  272.  (r)  Kelk  v.  Ptartui,  6  Ch.  810. 

K.I.  10 
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Chap.  VI.       not  satisfied  from  the  evidence  whether  the  act  proposed  to 

- — be  done  by  the  defendant  would  or  would  not  be  a  material 

obstruction  to  the  pUintiff's  light,  the  Court  directed  a  tem- 
porary screen  to  be  erected  to  the  height  of  the  proposed 
buildings  and  appointed  a  surveyor  to  report  on  the  effect  (d). 
What  paBsea  by  It  being  a  Settled  rule  of  constraction  that  the  grant  of  a 
^t  of  lights,  principal  thing  shall  be  held  by  implication  of  law  and  without 
any  express  words  of  grant  to  carry  with  it  all  that  is  reasonably 
necessary  for  the  enjoyment  of  the  thing  granted  for  the  pur- 
pose for  which,  according  to  the  obvious  intent  of  the  parties, 
the  grant  was  made  (e),  the  right  to  light  passes  (independently 
of  the  Conveyancing  Act,  1861,  s.  6)  upon  the  sale  of  a  house 
by  the  grant  itself,  even  without  any  special  word  of  convey- 
ance. Where,  accordingly,  the  same  person  possessing  a 
house  having  the  actual  use  and  enjoyment  of  certain  lights, 
and  also  possessing  the  adjoining  land,  either  conveys  the 
house  in  fee  simple  or  demises  it  for  a  term  of  years,  neither 
he,  nor  any  person  claiming  under  him,  can  derogate  from  bis 
grant  by  building  on  the  adjoining  land  bo  as  to  obstruct  or 
interrupt  the  enjoyment  of  the  lights,  although  the  lights  be 
new(/).  The  rule  applies  where  the  grants  of  the  several 
parts  of  an  estate  take  place  not  absolutely  at  the  same  momeot 
but  so  far  at  the  same  moment  that  they  are  to  be  considered 
as  one  transaction  and  done  at  the  same  time  (g),  and  where 
two  lessees  derive  interest  imder  the  same  landlord  (It).  So 
also  the  rule  applies  where  a  house  and  the  adjoining  land 
are  respectively  devised  to  different  persona  by  the  same 
testator  (t). 
The  rule  will  not,  however,  apply  where  the  buildings  are 

(d)  Leech  t.  Schteeder,  9  Ch.  463.  470  (C.  A.). 

(f)  Pom/ret  v.  Rieroft,  1  Saund.  (j)  Swatitborough  v.   Coventry,  9 

:J22   e. ;  Hull    v.  Lund,  1  H.  *  C.  Bing.  303 ;  Allen  v.  Taylor,  16  C. 

({76;     Wood    V.   Savitderi,    1«    CL  D.  358;  Rwiell  t.   Watt*.  10  App. 

J84  ;    Wheeldoit  v.  Barrowe,  12  C.  Ca.  612 ;  and  see  PliHIipt  v.  Laic. 

D.  49.  (1892)  1  Ch.  47. 

(/)  Kelkv.Pearfon,HCh.t.»lS;  (/,)   Couttt    \.    Oorham,   Moo.  S 

Leecli     T.    Sc/iwrder,    9    Ch.    472;  Malkin,  396;   Warner  v.  M'Bryde. 

fVhaldon    V.   Burrow,    12    C.    D,  36  L.  T.  360. 

19;  Bamet  v.  Loach,  4  a  B.  D.  (O  PkUliji»  v.  Low,  (1892)  1  Ch. 

494;  MytTi  v.  Catkrton,  43  C.  D.  47. 
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in  an  nufiniahed  and  skeleton  state,  and  it  is  uncertain  whether 
the  openings  which  have  been  left  in  the  walla  are  intended  - 
for  doors  or  windows  (k).  The  rule  that  a  man  may  not 
derogate  from  his  grant,  was  held  not  to  apply  in  favour  of 
the  plaintiff  in  a  case  where  the  owner  of  two  pieces  of  land 
on  one  of  which  houses  had  been  built  containing  windows 
o\'erlooking  the  other  piece  of  land  (which  was  vacant)  con- 
tracted to  sell  the  vacant  piece  of  land  to  the  defendant,  and 
subsequently  sold  the  houses  to  the  plaintiff,  although  the 
conveyance  to  the  plaintiff  was  executed  before  the  con- 
veyance to  the  plaintiff;  inasmuch  as  at  the  date  of  the 
conveyance  to  the  pIainti£F,  the  defendant  and  not  the  vendor 
nas  the  beneiicial  owner  in  equity  of  the  vacant  piece  of 
]and({}.  Nor  will  the  general  rule  that  a  man  may  not 
derogate  from  his  own  grant  apply  if  the  grantee  knew  that 
the  grantor  intended  to  use  the  adjoining  land  for  a  par- 
ticular purpose  and  that  that  purpose  was  inconsistent  with 
A.n  implied  grant  of  the  easements  required  for  the  enjoyment 
of  the  property  granted  (m).  But,  having  regard  to  sect.  6 
of  the  Conveyancing  Act,  1881,  the  fact  that  in  the  convey- 
iince  to  the  purchaser  the  land  retained  by  the  vendor  is 
ilescribed  as  "  building  land "  is  not  of  itself  sufficient  to 
show  an  intention  that  the  right  to  hghts  is  not  to  pass  (n). 
The  expression  "lights  enjoyed"  in  the  above  section  is 
coBfiued  to  the  light  enjoyed  under  such  circumstances  as 
would  reasonably  and  properly  lead  to  an  expectation  that  the 
(jDJoyment  of  that  light  would  be  continued  (o). 

It  land  unbuilt  upon  is  simply  conveyed,  the  mere  intention 
un  the  part  of  the  purchaser  to  build  upon  it  is  not  sufficient  to 
;,'ive  him  a  grant  of  lights  over  land  retained  by  the  grantor  (j>). 
lint  if  a  man  intending  to  build  upon  the  land  of  another 

(A)  Olave  T.   Hardiiiy,  27   L.  J.  (n)  Bnxmfield  v.  WiUianu,  (1897) 

V.\.  -im.  1  Ch.  e02  (C.  a.)  ;  Pollard  v.  Garr. 

(f)  Bfddiugton  v.  AtUt,  35  C.  D.  (1901)  1  Ch.  834  ;  but  see  OmIwiu 

HIT.  V,  8ckuK}tpf4,  aiitt. 

liil  Birmingham,     Dudlri/,    *(,,  (o)  Godiain  v.  ikiiiveppe*,  anU. 

l:n„king  '.'u.  v.  Roee,  38  G.  D.  295  (p)  Blanchard  v.  Bridget,  4  A.  & 

C.li^);  Godwin -v.  Schvitppet,  Ltd.,  E-176;  53R.E..208. 
.1902)  1  Ch.  926. 
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contractB  to  pai'chase  it,  and  forthwith  builds  bonBOB  upon  it, 
and  afterwards  takes  a  conveyance  of  the  land  with  die 
'boildingB  erected  upon  it,  the  right  to  the  lights  of  the 
bouBCB  de  facto  existing  at  the  time  of  the  grant  passes  by 
the  conveyance,  and  the  grantor  has  no  right  to  derogate  from 
his  grant  by  blocking  ap  such  lights  {q). 
1  General  words  in  a  grant  are  restricted  to  that  which  the 
grantor  had  power  at  the  time  to  grant,  and  do  not  extend 
to  anything  which  he  might  subsequently  acquire.  Where 
accordingly  a  lessor  granted  a  lease  for  twenty-one  years  of  a 
house  with  its  appurtenances,  among  which  lights  were 
specified ;  and  at  the  time  of  the  grant  he  held  an  adjoining 
house  for  a  term  of  years ;  and  subsequently  acquired  the 
reversion  expectant  on  the  term  in  the  adjoining  boose;  and 
after  the  expiration  of  the  term  he  proceeded  to  build  on  the 
site  of  the  adjoining  bouse  in  a  manner  which  might  interfere 
with  the  lights  of  the  adjoining  house,  those  lights  not  being 
ancient  lights,  it  was  held  that  the  lessor  was  not  by  hie 
grant  prevented  from  so  building  (r). 

The  mere  fact  of  there  being  windows  in  an  adjoining  house 
which  overlooks  a  purchased  property  is  not  constructive  notice 
of  any  agreement  giving  a  right  of  access  of  light  to  them  {»). 

If  an  owner  of  land,  who  grants  part  to  a  purchaser,  intends 
to  reserve  any  right  in  favour  of  the  part  retained,  such 
reservation  must  as  a  rule  be  expressly  made,  and  will  not  be 
implied  (O-  Where,  however,  houses  have  been  built  by  the 
same  person,  as  part  of  the  same  plan  or  scheme,  and  have  been 
sold  in  an  unfinished  state  to  different  persons,  the  openings  of 
the  windows  being  sufficiently  visible  (u),  a  mutual  reservation 
of  the  right  will  be  implied  in  favour  of  all  the  purchasers  (x). 

(})  RMiitoii  T.   anivr,  21  W.  E.  WetUni    Itaitwoy    Co.,    26    C.    D. 

223,  569,  W.  N.  (1873)  83.  p.  438 ;   Tawi  v.  Ki.vwlei,  (1891)  2 

(r)  B-Mth  V.   Ala^k,   8  Ch.  663 ;  Q.  B.  364.  568. 

and   see    BfMii,gtw<    v.    Alkt,   33  (»)   Okn-e   v.   Har<li«y,   27  L,  J. 

C.  D.  317,  327.  Ex.  28G. 

(t)  AUni    V.    Stckham,   11  C.  D.  (j;)   ConpfoJi  v.  ^tWinrt/s,  1  Price, 

791  (C.  A.).  27;    Ruaitll    v.    Watti,    23  C.   I'. 

(t)  WhiU  V.  Buu,  7  H.  &  N.  722;  p.  373,  10  A.  C.  590.     Ct.  Rkhardi 

Whtfhlm  T.  Bum.u't.  12  C.  D.  31,  T.  Ro»e,  9  Exch.  218. 
■19  (C.  A.) ;  aad  see  Baylnj  v.  Grnd 
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So  aJao,  where  different  buildings  have  been  erected,  forming       Cha^  Ti. 

part  of  one  common  scheme  or  general  Btrncture  according  to  

a  plan  in  accordance  with  which  the  buildings  were  to  be 
Breet^,  of  which  plan  the  predecessorB  in  title  of  the  defen* 
dant  had  notice  and  had  approved  and  which  plan  has  also 
been  approved  by  the  party  whose  approval  was  necesaary 
and  hiB  surveyor  and  a  recital  to  that  effect  appears  in  the 
deed  under  which  the-  defendant  claims  title,  he  cannot  block 
up  the  plaintiff's  light,  although  the  conveyance  to  the  defen- 
dant was  prior  in  date  to  the  conveyance  to  the  plaintiff  and 
did  not  contain  any  reservation  of  the  r^ht  to  light  in  favour 
of  the  part  retained  by  the  grantor  and  afterwards  conveyed 
by  bim  to  the  plaintiff  (^). 

The  statutory  rule  as  to  the  acquisition  of  a  legal  right  to  Prewiiptioo 
the  enjoyment  of  light  from  long  user  depends  upon  the  thurd  iv.  c  7i. 
and  fourth  clauses  of  the  Freecription  Act,  2  &  3  Will.  IV. 
c.  71  (;).  The  actual  and  continuous  enjoyment  of  light  as  an 
esBement  (a),  by  a  dwelling-honse,  workshop,  or  other  build- 
ing (6),  for  twenty  years  next  before  the  commencement  of 
some  fsnit  or  action  in  which  the  claim  is  brought  in 
qnestion  (c),  without  interruption,  acqniesced  in  for  a  year  (d), 
IB  made  by  those  clauses  to  confer  an  absolute  and  indefeasible 
title,  unless  the  enjoyment  can  be  shown  to  have  been  by 
consent  or  agreement  expressly  given,  or  made  by  deed  or 
writing  (e). 

The  general  words  in  sect.  2  of  the  Prescription  Act  do  not  Section  s  of  3  k 
apply  to  light ;  and  accordingly,  the  Crown  not  being  named  docnaothiudtbi 
in  sect.  S,  no  easement  of  hght  can  be  acquired  against  the  '^"'"'■ 
Crown  under  the  statute  (/). 

(i/)  Ruaell  V.  WatU,  10  App.  Ca.  N.  9.  456. 

£90,  602.  {d}  S«e  Onley  v.  Oardliier,  4  M.  & 

(i)  See     Triitaitt     v.     Merchant  W.  497,   51  R.  E.  704 ;    Barbidge 

Tailori'  Co.,  11  Exch.  866;   Oalev.  v.  Warwick,  3  Exch.  M7. 

Abbott,  8  Jut.  N.  S.  987.  (e)  See    Trmcaft    v.     MtrcUnt 

(a)  Harbidge\.  IVarmck,  3  Ex.ok.  TniVor*' Co.,  11  Exch.  863;   Tapling 

352 ;  .SeoH  v.  Fapr,  3 1  C.  D.  354.  v.  Jonet,  U  H.  L.  C.  290 ;  Bewfey 

{h)  See  llarrii  v.  De  Pima,  33  v.  Atkinioii,  13  C.  D.  283. 

C.  D.  238 ;    Clifford  t.  Jlolt,  (1899)  (/)  Perry  V.  Eam^i,  (1891)  1  Ch. 

1  Cli.  698.  638 ;    Whmion  v.  Maph,   (1893)  3 

jc)  Cooper  v.  ffubbui-i,  12  C.  B.  C!h.  48  (C.  A.). 
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''^  V^'  "^^^  evidence  to  BOstain  a  preBcription  at  common  law  need 

not  come  down  to  any  defined  period  (g) ;  but  in  cases  coming 

within  the  statute  the  enjoyment  mast  be  up  to  the  commence- 
ment of  some  action  in  which  the  particular  claim  has  been 
brought  into  question  (k).  An  enjoyment  for  twenty  years  or 
more  belore  an  action  gives  only  an  inchoate  title,  which  may 
be  completed  or  not  by  an  enjoyment  subsequent,  according  as 
that  enjoyment  is  or  is  not  continued  up  to  the  commence- 
ment of  an  action  in  which  the  claim  is  brought  in  question  (t)- 
An  "  iDtemip-  Interruption  of  the  enjoyment  will  not  prevent  the  right 
Art.  '" '  *  from  being  acquired  under  the  statute,  unless  the  interruption 
has  been  submitted  to  for  one  year  after  the  party  interrupted 
shall  have  had  notice  thereof  (k).  The  term  "  intermption  " 
in  the  statute  refers  to  an  actual  obstruction,  and  not  to  a 
mere  discontinuance  of  user  {I).  The  twenty  years'  enjoyment 
which  gives  an  absolute  right  to  the  access  of  light  need  not 
be  an  enjoyment,  in  fact  "  without  interruption "  for  the 
period  mentioned,  bat  an  enjoyment  ^vithout  such  interruption 
as  is  contemplated  by  the  stetute  (m).  An  interruption  accord- 
ingly after  an  enjoyment  of  nineteen  years,  and  the  traction 
of  a  year,  is  not  such  an  interruption  as  will  prevent  the  right 
from  becoming  absolute  at  the  end  of  the  twentieth  year  (n). 
Bnt  an  action  for  an  injunction  to  restrain  an  interference 
with  the  light  cannot  be  brought  until  after  the  twenty  years 
have  expired  (o). 
"KDjo^mflnfof      To  acquire  a  right  totheaccesa  of  light  by  actual  enjoyment 

Act. 

(s)  Ward  v.  IVard.  7  Exch.  838 ;  138,  143. 

Cooper  T.  Hubbuc!;,  12  C.  B.  N,  8.  (m)  fltaw  v.  CiJemai,,  L.  B.  10 

456.  C.  P.  108. 

{h)  Aymlfi/    V.    Olover,    10  Ct.  (n)  FliglU  v.  T/i<-mae,  8  CI  &Fin. 

p.  285.  231 ;  62  B.  B.  468, 4T8.    See  Eaton 

(i)  Wardr.  SoUm,  lbM.&Vf.  r.  Swansea  Wateni-orhCc.,!'^.^., 

241 ;  Hol'ini  v.  Fmjfy,  13  Q.  B.  D.  yerLord  CampbeU. 

304,  314  (C.  A.),  (o)   Catr  V.  Ftnter,  3  Q.  B.  581; 

(fc)  2  &  3  Will.  4,  c.   71,  9.  4  ;  Harbidgf  v.  Wanvick,  3  Exch.  557; 

Onley  v.  Gardiner,  4  M.  &  W.  497,  Srideivel!  Hoepital  v.  Want,  W.  N. 

51  E.  K.  704 ;  Harbidge  v.  Wam^M;  (1892)  194 ;  Li^d  BnUertfa  v.  Cojn- 

3  Exch.  557 ;    Seddtm  v.   Bank  of  mwicnert  of  Sen-eri,  (1895)  2  Ch. 

Bolton,  19  C.  D.  404.  708. 

(0  Smitii  V.  Baxter,  (1900)  2  Ch. 
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under  the  statute,  it  is  not  necessary  that  the  house  should  be       cup.  vi. 

occupied  or  that  it  should  be  fit  for  immediate  occupation  

daring  the  statutory  period  {j»).  The  "enjoyment"  of  the 
light,  within  the  meaning  of  the  Act,  commences  as  soon  as 
the  exterior  walls  of  the  building  with  the  spaces  for  the 
vmdows  are  completed,  and  the  building  roofed  in,  although 
the  window-BBshes  and  glass  may  not  be  pat  in  and  the 
interior  may  not  be  finished  until  some  time  afterwards  {q). 
It  is  necessary,  however,  that  the  light  should  have  reached 
the  house  by  the  same  definite  channel  for  the  statutory- 
period  (r) . 

The  right,  if  acquired  against  a  lessee,  binds  the  inherit- 
ance {»).  A  reversioner  has,  it  seems,  no  means  of  preventing 
the  right  being  acquired  against  him,  unless  he  can  prevail  on 
his  lessee  to  interrupt  the  enjoyment,  or  get  an  acknowledg- 
ment in  writing  that  the  enjoyment  is  by  consent  ({)■ 

There  is  nothing  in  the  statute  that  prevents  a  man  from  Agreemsnt  m  i 
making  a  bargain  with  respect  to  windows.  An  agreement 
with  r^ard  to  the  windows  of  a  house  for  valuable  considera- 
tion  is  enforceable  in  equity  in  the  same  way,  and  under  the 
same  conditions  as  any  other  agreement  with  respect  to  real 
property  (u). 

By  the  custom  of  London,  a  building  might  have  been  raised  Cottom  at 
upon  the  old  foundations  to  any  height,  although  ancient 
windows  or  lights  in  the  nest  house  were  stopped,  if  there 
voB  no  agreement  restrictive  of  the  right  (x).  Bat  if  a  title 
to  light  is  shown  under  the  statute,  an  obstruction  cannot 
be  justified  by  the  custom  of  London,  sect  3  of  the  Frescription 

(p)  CoiiTtauld  T.  Ltgh,  L.  E.  4  767. 

Ex.  126;   CollU  V.  Langkrr,  (1894)  (()  Fretwn  v.  PkiUppt,  U  C.  B. 

3  Ch.  659.  N.  a  449 ;  inicheli  v.  Vanirill,  37 

(j)  Collh  T.    Laughtr,  (1894)  3  C.  D.  36. 

Ch.  639.  (k)  lltwhy  v.  Atkiuson,  13  C.  D. 

(t)  Harnt   v.    De   Pinna,  33   C.  283,  300  (C.  A.);  and  see  MtJfiiniM 

D.     238    (C.    A.).       Ab    to    what  t.  foote,  35  C.  D.  681. 

uoounts  to  "  onjoyment "  of  light  (a-)  Com.  D^.  London,  No.  6; 

within  the  Act,  nee,  further,  Cooper  M'imtanlfi/  t.  Let,  2  Sw.  333,  339 ; 

T.  Stroifr,  40  C.  D.  21.  Perry  v.  Eamet,  (1891)  I  Ch.  658, 

(t)  Simper  v.  Foley.  2  J.  &  H.  667. 
^;    Ladyman   t.    Grave,   6    Ch. 
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Act  contaiaing  the  words  "  any  local  usage  or  custom  to  the 
contrary  notwithatanding  "  (y). 

The  right  to  the  enjoyment  of  light  by  one  tenement  over 
another  tenement,  becomes,  like  other  easements,  extingoisbed 
upon  unity  of  seisin  and  possession  of  both  tenements  in  the 
same  perBon,  and  merges  in  the  general  rights  of  property  (z). 
If  there  be  merely  unity  of  possession  without  unity  of  seisin, 
the  easement  is  suspended  so  long  as  the  unity  of  possession 
continues,  and  reviveB  again  upon  the  severance  of  the  posses- 
sion (a). 

The  privilege  of  receiving  light  through  ancient  windows 
may-  be  lost  by  abandonment.  The  question  whether  the 
right  has  been  abandoned  is  one  of  intention,  to  be  gathered 
from  all  the  circumstances  of  the  case  (b). 

The  mere  alteration  of  a  building  containing  ancient  lights 
without  evidence  of  intention  to  abandon  does  not  imply  ao 
abandonment  of  the  statutory  right  to  the  access  and  use  of 
light  to  or  for  any  building  which  may  be  substituted  for  the 
original  building ;  the  intention  to  abandon  the  right  must  be 
clearly  established  by  evidence  (c).  Where  a  building  while  it 
existed  had  the  right  to  have  its  ancient  lights  unobstructed 
and  the  building  is  taken  down,  the  right  is  not  abandoned 
but  is  only  in  abeyance.  Until  the  right  is  abandoned,  it  is 
as  much  in  existence  after  the  building  is  pulled  down  as  it 
was  before,  and  is  as  much  in  the  posseasion  of  the  owner  o( 
the  legal  right  aa  ever,  even  although  hia  actual  enjoyment  of 
it  may  be  suspended.  There  is  nothing  to  prevent  him  from 
applying  to  the  Court  for  an  injunction  to  restram  an  erection 
which  would  interfere  with  the  easement  of  ancient  lights 
where  the  Court  is  satisfied  that  he  is  about  to  restore  the 
building  with  its  ancient  lights  ((/)• 

(y)  See    Truteotf    v.     Maxliant      31  C.  D.  6M,  376  (C.  A.) ;  and  d. 


Tailnrt'  Co.,  U  Exch.  855;  t'oo;«r 
V.  Ilubbuck;  12  C.  B.  N.  S.  456; 
Perry  v.  £amei,  (1891)  I  CL  658. 

{»)  C<itihnmv.Fiik,2Cr.&J.\26; 
37  E.  E.  65fl. 

{a)  Ladyman  t.  Graiv,  6  Ch.  T63. 

(6)  Moore  v.  Itamton,  3  B.  &  C. 
332,  27  E.  E.  375 ;    .Scot*  t.  Pope, 


Midland  Sailioay  Co.  v.  Gribble. 
(1895)  2  Ch.  827,  831  (C.  A.). 

(c)  Oreenivood  v.  Horneey,  33  C. 
D.  471 ;  and  eee  Smith  v.  Barter. 
(1900)  2  Ch.  138. 

(il)  Ecdeeiaatical  Commiteioneriy- 
Kino,  U  0.  D.  213,  219. 
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An  owner  of  ancient  lights  who  alters  or  rebuilds  his  premiBes       ^^  Kl- 
ines not  by  putting  new  lights  in  the  building  or  by  enlarging    

the  apertures  of  the  old  windows  lose  his  right  to  the  same 
amount  of  light  which  was  wont  to  pass  through  the  old 
windows  (e).  If  he  enlarges  the  windows,  he  still  has  the  same 
right  to  that  amount  of  light  which  for  twenty  years  has 
passed  through  so  much  of  the  old  windows  as  is  left  undis- 
toibed.  Nor  is  the  right  lost  by  reason  of  the  fact  that  only 
part  of  the  old  windows  is  included  in  the  new  or  that  the  old 
window  has  been  added  to  either  vertically  or  laterally  by  a 
new  window.  No  alteration  in  the  plans  of  the  windows  of 
tbe  dominant  tenement  will  destroy  the  right  so  long  as  the 
oimer  of  the  dominant  tenement  can  show  that  he  is  using 
through  the  new  apertures  the  same  or  a  substantial  part  of 
the  same  light  which  passed  through  the  old  apertures  into 
the  old  buildings  (/). 

But  a  man  who  on  the  alteration  of  buildings  or  the  rebuild-  Alteration  of 
ing  of  premises  comes  to  the  Court  for  the  protection  of  ancient  r«buiiding. 
lights  must  have  evidence  to  show  the  co-incidence  of  the 
new  with  the  ancient  lights.  It  is  not  sufiScient  to  show  that 
from  Uie  position  of  the  windows  they  must  in  parts  co-incide 
with  the  old  ones,  even  though  it  be  not  denied  that  probably 
some  small  parte  of  the  new  windows  occupy  portions  of  spaces 
chroi^b  which  light  is  admitted  to  the  old  buildings  iji).  The 
light  to  relief  may  be  lost  even  where  there  is  no  substantial 
alteration  if  the  owner  of  the  dominant  tenement  has  by  his 
alterations  so  confused  the  evidence  that  he  cannot  prove  the 
identity  of  the  light  (/{)• 

The  fact  that  the  owner  of  the  building  to  which  the  ancient 
lights  belong  has  himself  contributed  to  the  diminution  of  the 
light,  will  not  in  itself  preclude  him  from  obtaining  an  injunc* 
tion  against  a  person  who  is  obstructing  them  (i). 

As  it  is  extremely  inconvenient  to  have  questions  of  light 

{0  Neunoii  v.  FemUr,   27   C.   D.  (1881)    77    (C.    A.)  ;     Newton     v. 

48(C.A.);  Smithy.  BaxUr,  (1900)  Paider,  27  C.  D.  p.  46;  Pendarva 

2CL  138.  V.  Monro,  (1892)  1  Ch.  611. 

(/)  Scott  T.  Pape,   31  C.  D.  354  (A)  S«*tt   v.   Piipe,  31  C.  D.  554 

(C.  A.).  (C.  A.). 

[3)  FowUrt   V.    Walker.    W.    N.  (0  Htaight  v.  Bara,  5  Ch.  163. 
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Eeference  to 
chambers  OD 
grouting  the 
in  junction. 


and  air  determined  upon  the  motion  for  committal,  the  Coort 
will  not,  if  possible,  grant  an  injunction  in  general  terms.  But 
if  the  evidence  does  not  enable  it  to  come  to  any  satisfacton- 
conclusion  on  a  particular  point,  the  Court  will  with  the  viev 
of  freeing  both  parties  from  inconveniences,  bo  that  the  one 
will  know  previously  what  he  may  safely  do,  and  the  other 
what  he  may  properly  object  to,  give  liberty  to  the  parties  oii 
granting  the  injunction,  to  apply  in  ChamberB  with  respect  to 
the  erection  of  buildings  (k).  In  a  recent  case  (l)  the  Court 
made  a  declaration  of  the  plaintiffs'  right  in  lieu  of  granting 
an  injunction,  the  defendant  undertaking  to  give  the  plaiutifb 
reasonable  notice  of  his  intention  to  build  and  to  produce  to 
the  plaintifFe  upon  request  his  building  plans. 

Windows  which  have  the  privilege  of  receiving  Ugbt  have 
also  the  privilege  of  receiving  air,  so  that  a  person  may  not 
obstruct  the  passage  of  air  to  the  windows  of  his  neighbour  (?n). 
But  it  is  only  in  very  rare  and  special  caaee,  involving  danger 
to  health,  or  at  least  something  very  nearly  approaching  to  it, 
that  the  Court  would  be  justified  in  interfering  on  the  ground 
of  diminution  of  air  (n).  There  may,  however,  be  circum- 
stances in  the  case  such  as  to  justify  the  Court  in  holding  that 
a  covenant  not  to  interrupt  the  free  passage  of  air  to  the  house 
of  a  neighbour  may  be  implied  (o).  So  also  where  the  uninter- 
rupted flow  of  air  through  a  definite  aperture  or  channel  over 
a  neighbour's  land  has  been  enjoyed  as  of  right  for  a  sufficient 
period,  a  right  by  way  of  easement  may  be  acquired.  But  in 
the  absence  of  actual  contract  a  claim  by  way  of  easement  to 
have  the  general  current  of  air  coming  from  a  neighbour's  land 
kept  uninterrupted  cannot  be  supported  either  at  common  lav 
or  under  the  statute  (p).     The  access  of  air  accordingly  to  the 


(t)  Slokea  v.  City  Offices  Co.,  2  H. 
&  M.  eeO;  Yates  v.  Jack,  1  Ch. 
293;  and  aw  Smilkv. Baxter,  (1900) 
2Ch.l38;  Hovu  and Cdonial  SU^tt 
V.  CoUt,  (1902)  1  Ch.  302  (C.  A.)- 

(0  Smith  V.  BKritr.  (1900)  2  Ch. 
138. 

(m)  Aldred'i  cate.  9  Co.  Eep.  68  a. 

(n)   Citg  o/LonJwi  Brewery  Co.  V. 


Tmuant,  9  Ch.  221,  per  Lord  Sel- 
borne ;  Baxter  v.  Bower,  44  L.  J.  Ch. 
626;  PertiHa  v.S/ater,  33L.  T.3i6. 

(o)  Hall  V.  LickJUld  ISrewery  Co., 
49  L.  J.  Ch,  653 ;  Atdiu  v.  Latimfr 
Clark,  (1894)  2  Ch.  437. 

(p)  Harrie  v.  De  Pinna,  33  C.  D- 
238  (C.A.);  Chattey  v.  AcMa«d. 
(1895)  2  Ch.  389,  (1897)  A.  C.  155- 
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chimney  of  a  bailding  cannot  as  against  the  occupier  of  neigh-       <^^-  ^i- 

boDiing  land  be  claimed  either  as  a  natural  right  of  property   

or  as  an  easement  by  prescription  from  the  time  of  legal 
memory  or  by  a  lost  grant  or  under  the  Prescription  Act  (g). 
So  alBo  the  right  of  passage  of  undefined  air  for  the  purpose  of 
serving  a  windmill  (r)  or  drying  timber  («)  cannot  be  claimed 
bj  prescription.  Where,  however,  a  lease  was  granted  in 
order  that  the  land  demised  might  be  used  for  the  purpose  of 
carrying  on  the  business  of  a  timber  merchant,  and  the  lessee 
covenanted  to  carry  on  such  business  accordingly,  it  was  held 
that  the  lessor  was  not  entitled  to  build  upon  the  adjoining 
properly  so  as  to  interrupt  the  access  of  air  to  sheds  upon  the 
demised  property  used  for  drying  timber,  so  as  to  interfere 
icith  the  carrying  on  of  the  business  in  the  ordinary  course  (<)• 

The  enjoyment  of  pure  and  wholesome  air  is  a  right  to  which  PaiHy  of  tir. 
the  owners  of  land  and  the  inmates  of  a  dwelling-house  are  of 
common  right  entitled.  Any  act  which  pollutes  or  corrupts 
the  air  is,  strictly  speaking,  a  nuisance  (u) ;  but,  inasmuch  as 
the  business  of  life  in  cities  and  populous  neighbourhoods 
renders  it  impossible  that  the  air  should  retain  its  natural 
state  of  purity,  the  law  does  not  regard  trifling  inconveniences. 
In  Older  to  constitute  an  actionable  nuisance,  the  pollution  of 
the  air  must  be  of  so  sensible  a  nature  as  to  diminish  materially 
the  value  or  interfere  materially  with  the  comfort  and  enjoy- 
ment of  property  which  a  reasonable  man  is  entitled  to  expect, 
regard,  however,  being  always  had  to  the  situation  and  mode 
of  occupation  of  the  property  injuriously  afi'ected  (;r) .  Ihat 
vhich  is  a  sensible  and  real  inconvenience  to  property  in  one 
place,  and  occupied  in  one  way,  will  be  none  to  property  situate 
in  another  place  or  occupied  in  another  way.  If  a  man  lives 
in  a  town,  he  must  of  necessity  submit  himself  to  the  con- 
eequences  of  the  obligations  of  trade  which  may  be  carried  on 

iq)  Bryant  v.  Wever,  4  C.  P.  D.  2  Ch.  437. 

172.  (u)  Aldred's  cau,  9  Co.  E.  56  b. 

ir)  Webb  V.  Sird,  13  C.  B.  N.  S.  {x)  Tipping  v.  St.  HehiCi  Smelting 

Wl.  Cu.,4B.&S.608;  St. neim't Smelt- 

W  Hairii  V.  De  Pin„a,  33  C.  D.  ing  Co.  v.  Tipping,  U  H.  L.  C.  642  ; 

238  (C.  A.).  SaliHnv.  North  Brancfpftk  CoalCo., 

(()  Atdiuv.  LaUmer  Clark;  (1894)  6  Ch.  705. 
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in  his  immediate  locality,  and  are  necesasry  for  the  porpoees 
of  commerce  and  for  the  benefit  of  the  inhabitants  of  the  town 
and  the  public  at  large.  But  the  law  requires  that  boBiness 
be  carried  on  in  a  reasonable  and  proper  manner,  and  so  as 
not  to  cause  unnecessary  inconvenience.  The  fact  that  the 
locality  where  a  particular  trade  is  carried  on  is  one  generally 
employed  for  the  purpose  of  that  and  similar  trades,  will  not 
exempt  the  person  carrying  it  on  from  liability  to  an  action  in 
respect  of  injury  created  by  it  to  property  in  the  neighbour- 
hood. A  man,  who  by  an  act  on  his  own  land  causes  so  macb 
annoyance  to  another  in  the  enjoyment  of  a  neighbouring 
tenement  as  to  amount  to  a  nuisance,  cannot  be  heard  to  say 
that  the  place  where  the  act  was  done  was  a  proper  and 
convenient  one  for  the  purpo8e(jf). 

Whether  or  not  the  pollution  or  corruption  of  air  is  sob- 
stantial  enough  to  induce  the  Court  to  exercise  its  protective 
jurisdiction  is  a  question  which  must  depend  on  the  particular 
circumstances  of  the  case.  It  is  impossible  to  find  any  precise 
standard  by  which  to  determine  the  question.  The  Court 
may  appoint  a  special  referee  to  inspect  and  report  aa  (o 
the  extent  of  the  nuisance  (z).  Injunctions  will  be  granted, 
on  a  proper  case  being  made  out,  to  restrain  persons  from 
burning  bricks  (a),  or  discharging  smoke  (h),  or  other  noxions 
or  offensive  vapours,  odours,  or  gases  (c).    Mere  smoke  or 

ly)  Tippiiiy  v.  St.  Ikhu't  Hvidt-  W.  N.  (1876)  I3a. 

ing  (Jv.,  4  B.  &  S.  808.  61d  ;  Bam-  (5)  Somjutonv.  Smith,  88im.272; 

ford  T.   TariUty,    3   B.    &   S.    62;  Cramp  v.  LambeH,  3  Eq.iOBi  Bag- 

Beiuh'iTdt   V.    Mentasii,  42    C.    D.  viood  v.  Siduirdt,  1  Set.  320 ;  Smitt 

685;    Att.-Ofn.    v.   Cuk,    (1901)   1  v.  Midland  Bailivay  Co.,  26  V/.R- 

Ch.  aoo ;  cf.  Sandrrt-Vhrk  v.  Gro»-  10,  W.  N.  (1877)  200. 

wwiw  Mamimit  Cv.,   (1900)  2  Ch.  (c)  Broadbtntv.  IiajrerialQadisU 

373;  anit,  p.  123.  Co.,  7  D.  M.  &  G.  -(Se,  7  H.  L  C 

{«)  BrodtT  V.  Saillard,  2  C.  D.  600;  Tippingw.  St.  HeUiCt  Smiting 

p.  694;   1  Set.  607.  Co.,   1   Ch.  66;   Bariow  v.  Batit^, 

(a)  Walter  v.  Stl/t,  4  De  G.  &  S.  W.  N.  (1871)  93  (cheiaical  worts); 

325,  on  appeal,  19  L.  T,  0.  S.  308  ;  t'yofa  v.  ^Vrtea,  3  Eq.  166  (chemical 

Pullock  V.  Later,  11  Ha.  266,  and  works)  ;   Savih  v.  Kiltier,  26  L.T. 

i*<Mni«M»-ev.  rrauZiutii,  aOiff.  683;  277   (glass   works) ;    I'mfrtviUe  1. 

compromised   on  appeal,   ib.    701;  JiiAjiAjn,  10Ch.380(ceiiientworks); 

BweAum  V.  ifaH,  W.  N.  (1870)  57 ;  Att.-Om.   v.   Franeii.    1   Set.  6W 

<7raiu/(if d  V,  IIuriiaea,i:c.,  tileamCo.,  (cement works);  Knight  y.  Oard-'fr, 
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DfTsngiTe  odour  alone,  nnaccompanied  by  nozioas  vapours, 
is  a  Bofficient  groand  tor  the  interference  of  the  Court  (d).  - 
The  f&ct  that  a  man  may  have  sold  land  with  a  full  knowledge 
that  certain  works  were  aboat  to  be  erected  thereon,  does  not 
(^sentitte  him  or  those  claiming  nnder  him  to  complain  of  any 
naisance  which  the  works  may  caase  (e). 

A  limekiln  (/),  a  dye-honse  (g),  a  tan-pit,  a  glass  bouse  (k),  y 
a  smelting-house,  a  tallow-tnmace{t),  a  soap-boilery  (^),  a 
building  for  boiling  whale  blubber  (0.  or  for  boiling  horse- 
flsHh  for  dogs  (m),  a  tallow  chandler's  shop  (n),  fat-melting 
works  (rt),  a  varnish  maker's  shopCj*),  a  slaughter-house  (q), 
s  brew-house  (r),  and  a  hog-stye  («),  have  all  been  held  to 
be  nuisances  at  common  law  (t).  But  a  brew-house  (»)  or  a 
hospital  for  infections  diseases  (x)  (particularly  having  regard 
to  the  present  state  of  science  (y)},  are  not  necessarily 
nuisances.  A  hospital,  however,  for  getting  together  people 
anfiering  from  infections  diseases  will  be  a  nuisance,  if  it 
endanger  the  public  health  by  communicating  disease,  or  if 
injury  is  caased  thereby  to  the  rights  of  owners  of  the  adjoin- 


TrottfT,  3  WillB.  ft  8h.  So,  Ap.  649. 

(m)  (Mn-IIetj  v.  Ilii<th,  8  H.  &  C. 


lflL.T.G73Cmaiiurework8);  Oullick 
V.  Trtmlra.  20  W.  H.  35S ;  Bigtby  t. 
Dich'niiiii,  25  W.  H.  8(1  (chemical 
workB) ;  Flemini/  v.  Hiilnp,  1 1  App. 
To.  691. 
(rf)  Criimpv.  Lamlerl,  3  Eq.  409 

f/«//i'(*  V.  Trrinlett,  20  W.  R.  358 ; 

n-rfham  V.  HaH,  W.  N.  (1870)  37. 

■n  L.  T.  116.     See  Simiiit  t.  Grmt 

iV-tfiern  Tbtihvay  Co.,  4  D.  J.  ft  8. 

■in. 

(f)  Tippinij-r.St.Hrlti-'tfimfltiiif/ 
I'd.,  1  Ch.  66. 

(/)  4  Am.  3.    See  Ahhfr»  ww, 
9  Co.  R.  58  b. 
(ir)Ib. 

(A)  JimH  1.  Powtll,  Palm.  539. 

(!)  Mnrlnj  v.  Pragiiell,  Cro.  Car. 

510,  1  Boll.  Ab.  88.     See,  as  to 

tandle-making  being  d  nuisance. 

Amot  Y.  Btoioii,  1  Macq.  229. 

(*)  B.  T.  Piem,  Show.  327. 

(/)  BiiruU$latid     Wlialr     Cv.     v. 


(n)  W»s«v.ffnH.4Bing.N.C.183: 
44  R.  B.  607. 

(0)  AU.-Oen.  v.  Coir.  (1901)  1  Ch. 
205. 

(7>)  if.  T.  JV.V?,  2  Car.  ft  P.  483 ; 
31  B.  E.  685. 

(7)  fi.  T.  Croti,  2  Car.  ft  P.  484  : 
31  E.  E.  684.  See  Pn/.V  v.  S'nintiti. 
Macl.  &  Rob.  8c.  Ap.  Ca.  1018. 

(r)  J/nin  v.  PmorH,  Hut.  136. 

(0  AliJrffi  cair,  9  Co.  E.  58  b. 

(1)  See  Rex  v.  Whilr,  1  Burr.  333. 
(k)  AU.-Ge».  V.  C/«(wr,  18  Tea. 

218,  18  R.  R.  189,  n.;  (Jor&m  t. 
RmaH,  1  Sim.  ft  St.  66. 

(r)  lininet  t.  Bakrr,  Amb.  138  ; 
Atl.-Oeii,  V,  Ctirpnmtimi  of  Man- 
cheater,  (1S93)  2  Oh.  87. 

(y)  AUMItn.  v.  Corporatint  0/ 
Mawhater,  (1893)  2  Ch.  87. 
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ing  property  (2).  Bat  the  Court  will  not  restrain  bjiDJunction 
-  the  erection  of  a  hospital  for  persons  suffering  from  snuiU- 
pox  merely  on  the  ground  of  apprehension  of  danger.  The 
Court  mnstbe  satisfied  that  there  is  a  well-grounded  appre- 
hension of  danger,  or  at  least  that  the  danger  is  appreciable{a). 
A  small-pox  hospital  is  not  a  noxious  or  offensive  bnsinees 
within  sect.  112  of  the  Public  Health  Act,  1875  (b). 

The  right  to  carry  on  an  offensive  trade  so  as  to  cormpt 
and  pollute  the  air  may  be  acquired  against  an  individaal  bv 
prescription  or  presumption  of  lost  grant,  but  no  length  of  time 
will  legalise  a  public  nuisance  or  enable  a  party  to  prescribe 
for  its  continuance.  The  public  health,  the  welfare  and 
safety  of  the  community,  are  matters  of  permanent  importance 
to  which  all  the  pursuits,  occupations,  and  employments  ol 
individuals  inconsistent  with  their  preservation  must  yield  {ri. 

The  comfort  and  enjoyment  in  their  home,  to  which  the 
inmates  of  a  dwelling-house  are  of  right  entitled,  may  be 
materially  interfered  with  by  the  carrying  on  of  noisy  trades 
in  the  immediate  neighbourhood.  The  law  does  not,  however, 
regard  trifling  inconvenience,  but  only  regards  inconveniences 
which  sensibly  and  materially  diminish  the  comfort  and  enjoy- 
ment of  property.  In  order  Ihat  a  noisy  trade  may  be  an 
actionable  nuisance,  there  must  be  not  merely  a  nominal  but 
such  a  sensible  and  real  damage  as  a  reasonable  man  would,  if 
subjected  to,  find  injurious,  regard  being  had,  not  only  to  the 
thing  done,  but  to  the  surrounding  circumstances,  such  as  the 
situation  and  mode  of  occupation  of  the  property.  That  whicli 
is  a  sensible  and  real  inconvenience  to  property,  situate  in  one 
place  or  occupied  in  one  way,  will  be  none  to  property  situate 
in  another  place  or  occupied  in  another  way.  But  a  man  who, 
in  the  exercise  of  a  noisy  trade,  causes  material  damage  to  the 

(z)  Mftrapolitaii   Aeylum  IHttriH  cheater,  (1893)  2  Ch.  87. 

T.  Z^-«,  6  App.  Cft.  193,  207.  (b)  Withiugton    Local    Board    v. 

(a)  MatUictvi   v.   Mayor,   *c.,  0/  Corju^ralion  vf  MaJuhuttr,  (1893)  1! 

.Hhtjgield,  31  Sol.  J.  773;  BtiuUlow  Ch.  19  (C.  A.). 

V.  Qvardiaiii  0/  WoHley  Union,  3fi  (t)  Weld  v.  Hornby,  7  Eaat,  199,  S 

W.   E.   168;   Fleet  v.   Metropolitan  B.B.608;  if.  v.  Crow,  3  Camp.  227. 

jUylumt   BoanI,   2   T.  L.   E.  361;  13  E.  R.  794;  Att.-Oen.  y.Corpora- 

Att-Oni.  V.   Corporation  of  Man-  tiw  of  Bar,.)iley,  W.  N.  (1874)  37. 
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property  ot  a  neighbour,  c&nnot  jagtily  on  the  ground  that  the       ^ 

damage  naa  caased  by  him  in  a  reasonable  and  proper  exercise  

ol  his  trade  in  a  reasonable  and  proper  place  (il).  Nor  is  it 
material  that  the  hoaee  may  be  in  a  manufacturing  town,  iF 
that  which  ia  complained  of  is  a  material  addition  to  existing 
musances  (e) . 

Mere  noiae  alone  will,  on  a  proper  case  being  made  out,  be  injnn 
a  sufficient  ground  for  an  injunction  (/).  Injunctions  have 
accordingly  been  granted  to  restrain  persons  from  ringing 
belta(p),  or  keeping  horaea  in  a  stable  very  near  a  dwelling- 
bouse  (/(},  or  holding  noisy  entertainments  and  bringing 
[(^ether  disorderly  crowds  (i),  or  using  a  garden  as  a  skittle 
md  bowling  alley  (fc),  or  carrying  on  a  trade  (i),  or  dancing 
in  rooms  above  the  plaintiffs  flat(m),  or  playing  on  musical 
instruments  {»)>  so  as  to  affect  materially  the  comfort  and 
enjoyment  of  property. 

The  right  to  make  a  noise  so  as  to  annoy  a  neighbour  may  PreBcHptive 
be  acquired  by  user  or  long  enjoyment,  but  the  right  cannot  [ 
be  supported  by  user  unless  during  the  period  of  user  the 
noise  has  amounted  to  an  actionable  nuisance.     User  which  is 


.    right  K 


[.t)  Hcctt  V.  Frith,  iF.&  P.  349; 
'Ifuwt  T.  Fyauey.  8  Ch.  6 ;  Rtin- 
'■irdt  T.  Mmitatti.  42  C.  D.  685; 
and  aee  ante,  p.  Id6. 

(0  Cramp  v.  Lambert,  3  Eq.  409, 
413. 

(/)  n'AfieY.6VAeH,lDrew.313; 
Mtn  T.  Firth,  1  H.  £  M.  573 ; 
''niinj.  V.  tnniftert,3Eq.  409;  Fen- 
■^id-y.Eait  Limiton  Sailwui/  Co.,  20 
Eq.aW;  Wfbb  v.  Barker,  W.  N. 
ilstll)  IdS.  See,  as  to  form  of  order, 
1  Set.  606;  Lady  Gort  v.  Clark;  16 
W.  E.  369,  W.  N.  (1868)  93 ;  Ball 
V.  Sail,  S  Ch.  467.  See,  as  to  order 
for  appointment  of  special  referee 
to  report,  Broder  v.  SaillarJ,  2  C, 
D.  6W,  1  Set  607. 

(J)  Sotiau  V.  Dt  Held,  2  Sim. 
X.  S.  133.    See  Hardman  v.   Hol- 

Ixrlan.  W.  N.  (1866)  379. 
|A|  Bidl  T.    Bay,    8    Ch.    467 ; 


Oidlick  V.   Trrmlrtt,  20  W.  R.  3j8  ; 
Jlrodfr  V.  Saillard,  2  0.  D.  692. 
(/)   Walk,^  v.  J)rfir$Ur,  5  Eq.  2A; 

Iwhbald  T.  RMusoii,  4  Ch.  388; 
Freer  v.  Clewft,  1  Set.  608 ;  CoIUhs 
y.  tilade,  W.  N.  (1874)  203 ;  and  we 
Barbir  v.  PtKhij,  (1893)  2  Ch.  447. 

{k)  Bar}tam  v.  Hodga,  W.  N. 
(1876)  234. 

(/)  Crump  \.  Lfimhert.A'E^.  Wd; 
Govie  V.  Bedford,  21  W.  E.  449; 
Uiixter  V.  Bvmr.  44  L.  J.  Ch,  627, 
W.  N.  (1875)  11.  166:  Man»er  v. 
Boiuert,  W.  N.  (1872)  163;  Bam- 
moid  V.  Ema-y,  W.  N.  (1875)  IOC; 
Huiider  v.  Mauley,  W.  N.  (1878) 
181;  comp.  Oaufit  v.  Fynury,  S 
Ch.  12. 

(ni)  Jenkins  v.  Jaektoa.  40  C.  D. 
71. 


(.,)   CAr, 
Ch.  316. 


.   Davey,    (1893)    1 
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neither  physically  capable  of  preventioQ  by  the  owner  of  the 
-  servient  tenement  nor  actionable,  cannot  support  an  ease- 
ment (o).  In  a  case  where  a  confectioner  had  for  more  than 
twenty  years  used  a  pestle  and  mortar  in  his  back  premises, 
which  abutted  on  the  garden  of  a  phyeician,  and  the  noise  and 
vibration  were  not  felt  as  a  nuisance  and  not  complained  of : 
and  a  few  years  before  bringing  the  action  the  physician 
erected  a  consalting-rooni  at  the  end  of  his  garden,  and  then 
the  noise  and  vibration  became  a  nuisance  to  him ;  it  was  held 
that  the  defendant  had  not  acquired  a  right  to  an  easement  of 
making  a  noise  and  vibration,  and  an  injunction  was  granted 
to  restrain  him  {p). 

The  fact  that  noise  and  vibration  from  machinery  has  not 
been  complained  of  for  more  than  twenty  years  does  not 
deprive  a  neighbour  of  bis  right  to  prevent  an  increase  of  noise 
and  vibration,  even  though  such  increase  be  slight  (q). 

The  doctrine  of  coming  to  a  nuisance  (r)  may  be  looked  on 
as  exploded  (s).  A  man  is  not  precluded  from  maintaining  an 
action  or  a  suit  by  the  fact  that  the  business  which  creates  the 
nuisance  had  been  carried  on  before  he  took  possession  {()- 
"The  plaintiff,"  said  Tindal,  C.  J- (»)•  "came  to  his  boose 
clothed  with  all  the  rights  appurtenant,  one  of  which  at  common 
law  is  a  right  to  wholesome,  untainted  air,  unless  the  business 
which  creates  the  nuisance  has  been  carried  on  for  so  great  a 
length  of  time  that  the  law  will  presume  a  grant  from  his 
neighbour  in  favour  of  the  party  who  causes  it."  In  Tijyp'mri 
V,  &V.  Helen's  Smeltiiu/  Co.  (a-),  the  Court  held  that  the  fact 
that  a  man  had  come  to  a  nuisance  did  not  disentitle  him  to 
relief  by  injunction. 

An  interference  with  the  right  of  drain  is  a  nuisance  to  a 

(<-)  Sturges   v.   BrUlymaii,  II  C.  MftHcAerifr,  (1893)  2  Ch.  p.  93. 

D.  852.  (0  Elliolnik  v.  Ftftlmm,  2  BiDg. 

(j>)  lb.     See  Ilollius  v.   rerne;/,  N.  C.  134;  42  E.  R.  537. 

13(i,  B.  D.  p.  309.  (")  lb.;  S<iudrr\. ManlfS.'Vf.'S. 

(./)  l/ealher  v.  P'lrdoi,,  37  L.  T.  (1878)  181. 

393 ;  and  see  iStiir./te  v.  BTidipniin,  (x)  1    Ch.    66.      See   Crnmp   y. 

II  C.  D.  p.  839.  Lamhert,  3  Eq.   413;    ShotU   Irt.i. 

(r)  See  2  BI.  Comm.  402.  Co.  v.  L.glU,  7  App.  Ca.  328. 

(»)  Att.-(ftn.    V.    CoTjiorttfiou    of 
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houBe.      If  the  owner  of  a  hoase,  being  also  owner  of  land       Cfe^L  VI 

sniToanding  it,  makes  a  drain  or  conduit  through  part  of  the  

land  to  his  house,  and  then  sells  the  house  with  its  appur- 
tenants, the  right  to  the  conduit  passes  under  the  conveyance 
as  a  thing  appertaining  to  the  house.  The  right,  however,  is 
restricted  to  a  reasonable  use  for  the  purpose  of  the  boose  in 
the  condition  in  which  it  was  when  the  grant  was  made  (j/). 

As  between  the  occupiers  of  adjoining  houses,  the  occupier 
who  is  bound  to  receive  sewage  passing  in  a  drain  under  bi^ 
house  and  from  thence  to  other  premises,  is  bound  to  keep  the 
sewage  from  passing  from  his  own  premises  to  such  other 
premiBes  otherwise  than  along  the  accustomed  channel ;  and 
(his  duty  is  independent  of  negligence  on  his  part,  and 
independent  of  his  knowledge  or  ignorance  of  the  existence 
of  the  drain  (z).  But  it  the  drain  Is  a  public  sewer  so  that 
Ibe  occupier  of  the  house  which  is  bound  to  receive  the  sewage 
is  not  liable  for  its  condition,  he  is  not  liable  for  an  escape 
of  sewage  to  the  premises  of  his  neighbour  (a). 

The  same  principles  which  apply  to  the  right  of  drain  are 
also  applicable  to  the  right  of  drip,  or  the  right  to  the  flow  of 
water  from  the  roof  of  one  man's  house  on  to  the  house  or  land 
of  another.  The  owner  of  the  dominant  tenement  may  lessen 
the  burden  of  the  servient  tenement,  but  be  cannot  increase  it 
nithont  the  consent  of  its  proprietor.  Without  such  consent  he 
cannot  increase  the  surface  of  his  roof  or  permit  the  water 
from  neighbouring  roofs  to  increase  that  which  naturally  fsMa 
from  his  own  (ft). 

Bights  of  draiu  and  rights  of  drip  are  rights  to  artificial 
watercourses,  and  are  governed  by  the  same  principles  and 
the  same  rules. 

Other  cases  of  nuisance  to  dwelling-houses,  where  equitable  v&rieties  of 
relief  has  been  sought,  are :  a  gunpowder  manufactory  (c) ;  the  d^^^ho'nsc 

(j)  iVw[Y.Sauuder»,lOCh.5S2.  {b)  See  Thotiuu  v.  Thtmat,  2  Cr. 

ii)  Humpkrif«Y.Coiuiii;2C.F.D.  M.&R.M;  4IE.R.67B;  Fay  v. 

239;  comp.  Sutton  v.  CanI,  W.  N.  Prrnticf,   \   C.   B.   828;   ffarmy  v. 

U888|  lao.  Waltera,  8  C.  P.  164. 

(«)  Humphrie*     T.      CiiMtn*,     2  (c)  Oroicder  v.    Ttnlclrr,  19   Ves. 

C.  P,  D.  'm,  46  L.  J.  C.  p.  442.  617;  13  E.  E.  367. 

X.I.  11 


ii/Goot^le 


NTTISANOB   TO   DWBLLIHa-HOttBBS   AMD    HOUSES   OF   BUSINB8B. 


storing  of  damp  jute,  or  other  highly  combustible  materials  {d) ; 
-  the  obstruction  o(  a  chimney  (e) ;  the  obstruction  of  the  passage 
of  air  through  a  defined  channel  to  a  cellar  (/)  ;  the  allowing 
damp  from  an  artificial  mound  to  soak  into  the  wall  of  t, 
dwelling'bottse  Ig) ;  the  raising  of  the  surface  of  land  b;  an 
artificial  erection  so  as  to  cause  more  rain  water  than  was 
wont  to  flow  into  a  house  {h)  ;  damage  from  a  cesspool  flowing 
into  a  ditch  used  for  surface  drainage  (i) ;  the  erection  of  b 
public  urinal  in  a  street  (A:) ;  the  blasting  of  a  rock  by  gun- 
powder (t) ;  the  letting  off  of  fireworks  so  as  to  endanger 
property  (m) ;  the  establishment  of  a  rifle  range,  or  a  range 
for  trying  firearms,  in  the  neighbourhood  of  a  dwelling- 
house  (n) ;  the  keeping  cattle  in  a  pen  in  the  neighbourhood 
of  a  dwelling-house  (o) ;  the  obstractioD  of  a  footpath  in  front 
of  a  house  (})) ;  the  breaking  up  a  pavement  (q) ;  the  holding 
a  regatta  with  aquatic  sports,  and  bo  bringing  together  large 
numbers  of  people  (r) ;  the  obstruction  of  the  access  to  a 
house  by  causing  crowds  to  assemble  for  the  purposes  of  a 
theatre  (a). 


(d)  Hrpbarny.  Lordai>.2H.&U. 
345.  See  Queen  v.  LiHer,  1  Dear. 
&  B.  C.  C.  209. 

(e)  Hervrg  t.  Smith,  1  K.  &  J. 
389,  22  Beav.  399 ;  comp.  Bryant 
V.  Le/eiTt,  4  C.  P.  D.  172. 

(/)  Ba«>  V.  Gregory,  25  a  B.  D. 
481. 

(ff)  Sroder   t.   Saitlard,  2  C.  D.       wny 
692. 

(A)  ffurdman  v.  North  Eaiterii 
Bailvfay  Co.,  3  C.  P.  D.  168. 

(0  Pkilippi  V.  Crouch,  W.  N. 
(1866)  399. 

(t)  BiddiUph  V.  Vutry  of  St. 
Oeorgt'e,  3  D.  J.  &  S.  493  ;  Verjwn 
T.  Peilry  of  St.  Jama's,  16C.  D.437; 
C/tibnal  v.  Paul,  29  W.  E.  536; 
Htllort  V.  Matlock  Local  Board,  U 
a  B.  D.  929. 


(/)  ArnoUl  y.  Funifu  Bailway 
Co.,  22  W.  K.  613. 

(m)  Schofidd  v.  Reilly,  1  Set.  608. 

(«}  Bannitter  V.  Bigyr,  34  Beav 
287;  Danmrty.  ifeuyatt,  lSet.608: 
Cadhttry  v.  Walker,  ib.  ;  JIaivley  v. 
SUele,  6  C.  D.  621. 

(o)  London,  BrighUm,  ttc.,  Bail- 
Truman,  1 1  App,  Ca.  43. 

(p)  Wedmorey.  Mayor  of  BritliJ, 
11  W.  R.  136. 

(j)  Dover  Giulij/ht  Cn.  y.  Mayiir 
of  Dover,  3  D.  M.  «  G.  545.  Sw 
Qiwm  V.  Lmujton  Go*  Co.,  2  El.  & 
EL  651. 

(t)  Botlock  T.  North  StqffordthiTf 
Bailumy  Co.,  5  De  G.  &  S.  584,  4  B. 
&  B.  798.  3  Sm.  &  O.  283. 

(-1)  Barber  y.  Pfidey,  (1893)  2  Ch. 
447. 
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BECnON   m. — NTIISANCEB   TO   SUPPORT.         '  '^^^  3^' 

Thb  right  to  the  support  of  land  in  its  natural  state,  vertically  support  of  soil. 
by  the  subjacent  strata,  and  laterally  by  the  adjacent  soil,  is  a 
right  to  which  the  owner  of  the  surface  is  of  common  right 
entitled  (t).  The  right  is  not  in  the  nature  of  an  easement, 
but  iB  an  incident  to  the  right  of  the  ordinary  enjoyment  of 
property  («)•  The  right  is  not  a  right  to  have  the  whole  or 
any  part  of  the  subjacent  or  adjacent  soil  left  in  its  natural 
state,  but  ie  simply  a  right  to  have  the  surface  supported  in 
ite  natural  state,  so  far  as  the  subjacent  or  adjacent  soil  is 
naturally  capable  of  affording  support.  The  owner  of  the 
subjacent  or  adjacent  soil  may  work  or  dig  on  his  own  land  in 
any  way  or  to  any  extent  he  pleases,  so  long  as  he  does  not 
cause  the  surface  of  his  neighbour's  soil  to  subside  or  give 
«ay.  He  may,  if  an  artificial  support  be  substituted,  excavate 
his  land  to  such  an  extent  as,  bat  for  the  artificial  support, 
would  cause  a  subsidence  of  the  neighbouring  land.  Until 
actual  dam^e  be  done,  no  cause  of  action  arises ;  but  it 
damage  result,  neither  the  cfire  and  skill  with  which  the 
works  may  have  been  carried  on,  nor  the  unstable  nature  of 
liie  soil,  nor  the  difficulty  of  propping  it  up,  will  form  any 
defence  to  an  action  (x).  If  there  are  successive  subsidences 
caosed  by  the  same  excavation,  each  subsidence  gives  rise  to 
a  fresh  right  of  action  (y).  The  right  to  support  exists  as  well 
in  the  case  of  lands  which  are  not  conterminous  as  of  lands 
which  are  conterminous.  Any  land  which  depends  mediately 
or  immediately  on  the  support  of  other  land,  and  is  capable  of 

(0  Hamphrir*  v.  Brogilen,  12  ft.  Amhard,    (1699)    A.    C.    594,   602. 

B.  746 ;  Hunt  v.  I'raht,  Jofao.  TIO ;  See,  ae  to  form  ot  order  reHtraming 
Umibntham.  v.  Wihmi,  8  H.  L.  C.  the  working,  removing  or  injuring 
M8,  353 ;  Dixoit  y.  White.,  6  App.  the  pillars  left  for  the  support  of 
Co.  812,  per  Lorf  Blackburn.  roofs  in  coal  mines,  JHotiyn  r.  Laii- 

{n)  Baekliouse  y.  Bonmai,  9  U.Ij.      caeUr,   23   C.   D.   625;    Bee,   aa   to 

C.  512;  DalUm  v.  Anytu,  6  App.  inspection  of  underground  work- 
Cs.  809.  ings,  1  Set.  583. 

ft)  HaiiiphHn  v.  Brogdm,  12  Q.  (y)  Darlf^i/  Main   ColUtTij   Co.  v. 

B.7«;  Hunt  v.  i'«ii»r.  John.  710;  MiteJitll,  11  A.  C.  127;  Crumbie  t. 

Harthoiiie  v.   Jtonomi,  9  H.  L.   C.  WallMend  Local  Board,  (1691)  1  Q. 'B. 

=li;  DalUm  v.  A>i>iii»,  6  Ah>.  Ca.  503  0.  A.). 
8W;  Thr  Trini'lad  Aiphiltr  Co.  v. 
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being  injured  by  its  removal,  is  tor  tbis  purpose  neighbonring 
land  (z). 

The  right  of  sapport  is  however  limited  to  a  right  of  support 
from  land  in  its  natural  state  to  land  in  its  natural  state.  If 
the  support  required  is  increased,  either  by  increasing  the  weight 
of  the  supported  land,  or  by  diminishing  its  self-supporting 
power,  no  right  exists  in  the  absence  of  prescription  or  grant, 
to  have  this  additional  support  supplied  by  the  neighbouring 
land,  and  no  subsidence  resulting  from  this  cause  gives  a 
right  of  action  (a).  If  by  the  action  of  a  landowner  whose 
land  intervenes  between  the  lands  of  two  other  proprietors, 
the  right  of  support  to  which  one  of  these  landowners  is 
entitled  is  affected,  he  cannot  as  against  the  other  landowner 
claim  a  greater  right  of  support  than  he  would  have  been 
entitled  to,  had  the  land  of  the  intervening  owner  been  left  in 
its  natural  state  (.b). 

The  right  of  support  from  land  being  a  right  to  support 
from  land  in  its  natural  state  to  land  in  its  natural  state, 
the  right  includes  only  the  right  to  such  support  as  is 
furnished  by  the  permanent  conditions  of  land,  not  by  its 
accidental  circumstances  (c).  The  existence  of  water  in  a 
drowned  mine  being  obviously  a  circumstance  of  an  accidental 
and  temporary  character,  a  mine  owner  may  drain  it  away, 
provided  he  works  his  mines  in  the  ordinary  and  usual  manner, 
although  it  may  contribute  to  the  support  of  the  soil  above.  No 
right  to  resist  the  withdrawal  of  the  water  can  he  gained  by 
prescription  (d).  So  also,  it  seems  that  as  a  general  rule,  an 
adjoining  owner  may  drain  his  soil,  if  for  any  reason  it  becomes 
necessary  or  convenient  for  him  to  do  so,  even  though  the 
result  of  doing  so  may  be  to  cause  a  subsidence  of  the  soil  of 
his  neighbour  (e).    Where,  however,  the  plaintifTs  land  was 

(z)  BTuvme  T.  Bobim,  4  H.  &  N.  iwiy  Co.,  I  J.  &  H.  145.  2  D.  F.  4  J. 

186;  Backhoute  v.  Boitomi,  9  H.  L.  423,  10  H.  L.  C.  333. 

C.  503.  i-Ii  lb. 

(a)  I'uHH'lye  v.  Sct-tt,  3  M.  &  W.  (r)  I'l^ipli-ivfa  v.  Hndgkiumiu,  L. 

220 ;  49  E.  R,  6'S,  and  eee  IhdUm  E.  4  Ex.  249.    See,  howBTer,  Jur- 

V.  Aayue,  6  A.  C.  740,  744.  daoii  v.  Sutton,  Jie.,  (la*  Co.,  (189i>) 

(6)  Mayor,   *6c.,   ,</  Birmiutjhum  2    Ch.    239.    242,    243  ;    and   aee 

V.  All<rti,  6  C.  D.  285.  Triuiiiad  Aepluia  Co.  v.   Amharl. 

is)  ElliUt  V.  NoHh  Evsteri,  Ituil-  (1899)  A.  C.  594. 
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gnpported,  not  by  a  stratum  of  water,  but  by  a  bed  ot  wet  sand  or       chap.  ye. 

nmnmg  silt,  and  the  defendants  had  caused  the  land  to  subside '—^ 

by  withdrawing  this  support,  it  was  held  that  an  actionable 
nuisance  bad  been  committed  (,/'). 

The  right  to  support  of  land  and  the  right  to  support  of  Uouwa  and 
buildings  on  land  stand  upon  a  different  tooting  as  to  the  '"  '"^ 
mode  of  acqairing  them,  the  former  being  a  right  of  property 
analogoas  to  the  flow  of  a  natural  stream  or  of  air,  whilst  the 
latter  is  an  easement  and  is  founded  upon  prescription  or 
grant,  express  or  implied  ;  but  the  character  of  the  rights  when 
acquired,  is  in  each  case  the  same  iy). 

A  right  to  lateral  support  from  the  adjoining  soil  may  be 
acquired  for  a  building  which  has  enjoyed  that  support  peace- 
ably and  without  interruption  for  the  prescriptive  period  of 
twenty  years.  The  rule  is  the  same  where  a  building  has 
been  enlarged  or  pulled  down  and  a  building  of  an  entirely 
different  character  has  been  built  upon  the  land.  The  right 
to  support  of  the  new  or  enlarged  building  is  established  after 
a  peaceable  and  uninterrupted  enjoyment  of  support  tor  twenty 
years,  and  an  action  will  lie  against  the  owner  ot  the  adjoining 
land  it  he  disturbs  his  land  so  as  to  take  away  the  right  of 
lateral  support,  previously  afforded  to  the  land  (h).  So  also  a 
house  which  has  stood  tor  twenty  years  acquires  a  right  to 
vertical  support  (i).  But  to  establish  a  right  to  support  by 
long  enjoyment,  it  must  be  shown  that  the  owner  ot  the 
servient  tenement  knew  or  had  the  means  of  knowing  that 
his  house  was  affording  support  to  the  other  {k). 

A  right  to  support  of  soil  in  excess  of  t&e  ordinary  common  Bigbt  of  mppMri 
law  r^ht,  arises  by  implication  of  law,  where  the  owner  of  land  bj  impiloitton 
has  granted  the  surface,  reserving  to  himself  the  subjacent  "i^" " 
minerals,  or  has  granted  any  part  of  his  land,  retaining  the 
adjoining  part.     As  a  grant  of  property  carries  with  it  all  legal 
incidents  which  are  necessary  tor  the  reasonable  enjoyment  of 

(/)  Jor-htoii  V.  .ViittoH,  Sx.,  Oat  (0  Belt  v.  Loit,  10  Q.  B.  D.  548. 

Co.,  (1899)  2  Ch.  217  (C.  A.).  J71 ;  Loif  v.  Btil,  9  A.  C.  286. 

(a)  Back/iviitt  y.  Bmiomi,  E,  B.  A  (fr)   Union  Liyhlerage  Co.  v.  Lon- 

E.  665,  prr  WaieB,  J. ;  Dalbm  v.  'hn  Qraniig  Dock  Co.,  (1901)  2  Ch. 

A«gvi,  6  A,  C.  792,  809.  aOO ;  (IWK)  2  Ch.  557  (C.  A.). 

Qi)  DalUm  V.  Anyti*.  ib. 
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the  property  in  the  state  in  which  it  was  at  the  time  of  the 
-  grant  or  which  are  neoeasary  for  the  purposes  for  which, 
according  to  the  obvious  intent  of  the  parties,  the  grant  was 
made  (0>  such  a  measure  of  support,  adjacent  and  subjacent, 
as  is  necessary  for  the  land  in  the  condition  it  was  at  the  time 
of  the  grant  or  in  the  state  for  the  purpose  of  putting  it  into 
which  the  grant  was  made,  passes  as  an  incident  to  the 
grant  (m).  When  accordingly  a  man  grants  a  house,  retaining 
the  adjoining  soil,  the  right  of  support  from  the  adjoining  soil 
passes  by  implication  of  law  as  being  necessary  and  essential 
for  the  enjoyment  of  the  house  (n).  So  also  where  a  man 
conveys  land  for  the  express  purpose  that  buildings  may  be 
erected  thereon,  there  is  printd  facie  the  grant  of  a  right  to 
have  not  only  the  surface  of  the  land  in  its  natural  state,  bat 
the  buildings  to  be  erected  thereon  supported  by  the  adjacent 
and  subjacent  minerals  reseiTed  to  the  grantor  by  the  deed  (o). 
So  also  a  landowner  who  has  gi-anted  land  to  a  railway  com- 
pany for  the  purposes  of  their  line,  reserving  to  himself  the 
minerals  and  all  liberties  and  privileges  of  working  them,  may 
not  work  them  so  as  to  let  down  the  surface.  In  reserving 
mines  the  landowner  must  be  understood  to  have  reserved 
them  so  far  only  as  he  can  work  them  consistently  with  the 
grant  he  has  made  to  the  company.  He  cannot,  by  reason  of 
his  having  reserved  the  mines,  derogate  from  his  own  con- 
veyance by  removing  the  necessary  support.  Though  the 
railway  traffic  on  the  line  be  much  greater  than  on  the  line 
originally  contemplated,  so  that  the  support  contemplated 
could  not  have  been  so  great  as  that  which  is  afterwards 
required,  the  law  as  to  support  is  the  same ;  for  when  a  grant 
is  made  to  a  railway  company,  without  any  limitation  as  to 
its  nature,  the  grantor  must  be  understood  to  have  warranted 
support,  however  the  railway  might  be  used,  or  to  whatever 

(0  Hall  V.  Lund,  1  H.  &  C.  683.  («)  Dallon    v.   Angu*,    6   A.    C. 

(m)   Caltdoiiiaii    Bailivay    Co.    v.  826,  jxr  Loid  Blackburn. 
Sprol,  2  Macq.  461 ;  Elliotl  v.  A'r/rtA  {<,)  Aipdea    v.    Stddoii,    10    Ch. 

Eatterii  Builwuy  Co.,   10  H.  L.  C.  p.  401  ;  Stddimt  v.  .SViorl,  i  C.  P.  D. 

333 ;  Hext  v.  QUI,  7  Ch.  713 ;  Muw!y  572. 
T.  Duke  o/Jtutlaiid.  23  C.  D.  89. 
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purpose  it  might  be  applied  (p).    Whether  the  conveyance  is       Ch^.  vi 

by  an  ordinary  private  assurance,  or  takes  place  nnder  the  '■ — ■ 

compalsory  powers  of  an  Act  of  Parliament,  the  rale  is  the 
same  (q).  Nor  does  a  proviso  that  any  damage  done  by  the 
working  of  the  minerals  shall  be  repaired  at  the  expense  of 
the  mine-owner  exclade  the  jurisdiction  of  the  Court,  where 
the  reservation  of  the  minerals  has  been  upon  condition  that 
no  damage  be  caused  by  working  them  (r).  "  There  is,"  said 
Lord  Hatherley,  V.-C.  («),  "a  positive  prohibition  of  such 
working,  and  though  a  remedy  is  provided  for  damage  done, 
the  provisions  for  compensation  cannot  interfere  with  the 
jonBdiction  of  this  Court,  and  the  company  are  entitled  to  an 
injunction  to  prevent  the  threatened  injury."  The  owner  of 
minerals  is  bound  by  the  same  obligations  in  respect  of  vertical 
and  lateral  support,  as  those  by  which  the  person  through 
whom  the  claims  was  bound,  and  has  the  same  rights  it). 
The  implied  grant,  arieing  apon  the  sale  of  a  plot  of  land  impiwdni^tof 

-J      i  i  sapport — when 

for  building  purposes,  of  the  right  to  lateral  support  from  qimiiGed. 
adjoining  land  retained  by  the  vendor,  will  be  qualified  where 
(he  purchaser  is  aware  that  the  vendor  intends  to  build  on  the 
land  reserved;  e.g.,  where  the  land  sold  forms  part  of  a 
baildiog  estate.  In  such  a  case,  it  seems  that  the  vendor  may 
excavate  upon  the  adjoining  land  in  a  reasonable  and  proper 
manner  to  carry  out  his  building  works  lu).  But  if,  by  building 
operations,  the  vendor  (or  a  purchaser  of  any  part  of  the  land 
reaerred)  lets  down  the  house  of  the  first  purchaser,  he  will 
be  liable,  provided  that  he  could  have  built  in  a  reasonable 
way  vithout  inflicting  the  injury  (;r). 

(p)  Caifdoaian    liuilway    Co.   v.  J.  350. 

iJ!proi,2Macq.449:  Caledonian  Rail-  {?)  lb.,  2  J.  ft  H.  578. 

vKifj  Co.  V,  fAird  Brlhaven,  3  Maoq.  (()  North  Eastern  Railway  Co,  t. 

56;  ProMdv.  Bafej,34L.J.Ch.407;  Grotiland,  4  D.  F.  &  J.  660. 

Ormt  Wtttem  Railway  Co.  v.   Cefn  [u)  See  Righy  v.  Beniiftt,  21  C.  D. 

CTi}^rBTiekCo.,  (1894)  20h.  137.  pp.  369.  570;  and  cf.  Birminghnm, 

[<l)  Elliott  Y.  North  Eastern  Rail-  Dudley,  Ac,  Banking  Co.  v.  Rota, 

iwy  Co.,  10  H.  L.  C.  333 ;  London  36  C.  D.  293  (C.  A.), 

ond  Narth  Western  Railway  Co.  v.  (x)  Bigby  v.  Bennett,    21   C.    D. 

Emm,  (1893)  1  Ch.  p.  27.  569   (C.   A.) ;    and    Bee    Oroeifiior 

(r)  Nwth  Etutem  Railway  Cv.  v.  Hotel    Co.   v.    Hamilton,    (1894)    2 

Orwland,  2  J.  &  H.  363.  4  D.  F.  ft  Q.  B.  841,  842. 
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<A^.  VI.  The  pi-imd/acie  right  to  support  may  be  qualified  or  waived 

by  deed  or  Act  of  ParliAment  so  as  to  give  a  mine  owner  the 

ma;  be  qa&Kfied  right  to  work  his  mines,  80  as  to  let  down  the  snrface  (.v) ;  but 
hjited.  j]jg  ^ords  of  the  deed  or  Act  must  be  express,  and  must  ehow 

clearly  and  dietiDctly  that  the  right  has  been  qualified  or 
waived  (z),  or  it  must  appear  by  necessary  intendment  from 
something  contained  in  the  deed  that  it  was  not  the  intention 
of  the  parties  that  there  should  be  a  right  to  support  (a).  The 
presence  or  absence  of  a  compensation  clause  is  an  important 
element  in  the  construction  of  such  Acts.  The  .primd  jacif 
inference  in  favour  of  the  surface  owner  is  strengthened  by 
the  absence  of  any  provision  for  compensation,  although  the 
presence  of  a  limited  compensation  clanse  is  not  of  itself 
sufficient  to  rebut  the  inference  (&).  Where,  for  example, 
there  was  an  absolute  and  unqualified  clause  as  to  compensa- 
tion, so  that,  whatever  might  be  the  extent  of  the  damage 
sustained,  full  reparation  was  to  be  made  for  it,  it  was  held 
that  the  mine  owner  had  a  right  to  let  down  the  surface  {0- 
CompaiiMtiMi  But  a  clause  merely  providing  that  the  owner  or  lessee  of 

objwtftDd  effect,  t^^  mines  shall  make  compensation  for  damage  done  to  the 
surface  in  working  the  mines  does  not  afford  sufficient  ground 
for  saying  that  the  mine  owner  or  lessee  of  the  mines  may  let 
down  the  surface  (d).  Where  accordingly  there  was  a  proviso 
in  a  mining  lease  that  the  lessee  of  the  mines  should  have 
liberty  to  enter  upon  the  land  and  carry  away  the  minerals 
and  to  erect  buildings  and  do  and  execute  all  such  other  acts, 
works  and  things  upon,  in  or  under  or  above  the  said  premisee 
as  should  be  necessary  or  convenient  for  working  and  carrying 
away  the  minerals,  making  compensation  for  all  damage 

(y)  SoirMham  t.   WiUoii,   8  H.  J'nr(nw«,  LUL,  (1899)  1  Ch.  567. 

L.   360;    Elliott   t.    North   KruUri.  (6)   IJell  v.  Earl  Dudlrg,  {\mi)  1 

JUtllwii,    Co..    10    H.   L.    C.    333;  Ch.  IS2  ;  Loadou  a„<l  N-rlk  Walfrit 

DixuH  V.  H7i(*(f,  8  A.  C.  842.  Jiailavig  Co.  v.  Eixint,  (1893)  1  Ch. 

{z)  Jlfxl    T.   Oill,    7    Ch.    TH;  16  (C.  A.). 

iWroJi  V.  Whilr,  8  A.  C.  842;  Loit  W   Wakefitldv.Duhto/Bu-^k«gI>. 

V.  Bell.  9  App,  Ca.  286.  L.  B.  4  H.  L.  406;  ffrai  v.  dill.  7 

((()  Aijideiiv.l'e'ldoH,  10  Ch.tOl;  Ch.-17;  Bell  v.  E.irl  Dudiei/,  [ISm 

Miiii'lij    V.    Diikr    of    Rutland,    23  1  Ch.  1S2. 

C.  D.  89;   At'ioh  v.  ir/ii'ic,  8  A.  C.  (d)  Viirii  v.   Treh<,r,.e,   6  A.  C. 

842.      See    Ilmjlft    v.    J'raae    and  160. 
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occaBioned  by  the  exerciee  of  the  rights  thereby  reserved,  it       Ch^.  VL 

was  held  that  the  mine  owner  might  not  work  the  mines  so 

astoletdownthe  surface  (e).  In  snch  a  case  if  the  grantee,  or 
lessee  of  the  minerals  cannot  work  the  same  without  letting 
down  the  surface,  he  must  not  work  them  at  all  {/).  So  also 
vhere  it  was  provided  in  an  Inclosure  Act  that  the  mine  owner 
should  work  the  mines,  he  making  satisfaction  for  the  damage 
occasioned  thereby  to  the  owner  of  a  freehold  allotment  on 
the  fiorface  at  the  rate  of  51.  yearly  during  the  working  of 
the  mines,  it  was  held  that  he  had  no  right  to  let  down  the 
8arface((/).  "A  clause  providing  compensation,"  said  Lord 
W&tson  (A),  "  will  be  presumed  to  be  intended  to  cover  damage 
resalting  to  the  land-owner  from  the  exercise  of  the  powers 
previously  reserved  or  granted  to  the  owner  of  the  mine.  It 
is  not  the  proper  office  nor  is  it  presumably  the  intention  of 
such  a  clause  to  define  or  extend  the  powers  given  to  the  mine 
owner:  and  it  is  frequently  o/i  majnrem  caatelam  and  in  the 
interest  of  the  landowner  expressed  in  comprehensive  terms, 
so  as  to  include  every  species  of  damage  which  may  result 
from  operations  which  are  consistent  with  giving  support  to 
the  surface." 

On  the  other  hand,  the  terms  of  the  grant  of  the  surface 
may  be  such  as  to  contract  the  grantee  not  only  oat  of  hia 
right  to  support  but  even  to  compensation  for  loss  of  support  (t). 

A  custom  or  prescription  to  work  mines  so  as  to  let  down  Cnstam  m  to 
or  destroy  the  surface  without  making  compensation  for  the  ^"^'^^  "t  d?«n 
iajarj-  and  damage  that  may  be  done,  is  unreasonable  and  the«nrface. 
bad  (A).     But  a  custom  that  the  lord  of  a  manor  may  get  all 
the  minerals  under  copyhold  lands,  paying  compensation  to  a 

(f)  Davi,  V.    Trrharuf,   6   A.   C.  (A)  lb,,  299. 

160;  Bivi8eeO«ewH-e/(T.  T/it  h-i'  (i)   WiUiamtM.  fi«?WM5  W.  B. 

lUtchhtr-H  Coal  Co.,   (1897)  2  Q.  K  273  :   Itnrkuiiaii   v.   Andrew,   L.  E. 

165;  Earl  <,/  Wt4ttnortlau>l  v.  Nrto  2  H.  li.  Sc  293;   QUI  v.  Dickiittoii, 

Skarhton  Collima  Co.,  Ltd.,  W.  N.  j  Q.  B.  D.  139. 
il899(pp.  2,  88.  (t,  mlton  v.  /.ord  Orannll,-,  Or, 

(/)  Earl  0/  Wcitnu&eluHd  v.  New  &  Ph.  283,  3  Q.  B,  701 ;  Btitclxtt  v. 

liharl^i,  QMierUt  Co.,  /,(d.,W.N.  Hrndlty.   1    B.   &  S.   WO;    Bfll  v. 

n»99)  pp.  2,  88.  i,„^^  10  Q.  B.  D.  559. 

to)  lA»-e  1.  Bell,  9  A.  C.  286. 
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Ojition  rewrvsd 
to  t,  sampan;  to 
purcbue  out 
minenla  within 


copyhold  tenant  for  any  damage  he  may  do  to  the  anrface  in 
getting  them,  ia  good  (Q. 

When  a  proposed  undertaking  passes  through  a  mineral 
district,  provisions  are  often  inserted  in  the  Act  which  autho- 
rises  the  undertaking,  excepting  all  minerals  ander  the  Und 
taken  by  the  company,  but  giving  the  company  power,  as  soon 
as  the  workings  of  the  minerals  approach  within  a  certain  dis- 
tance of  the  surface,  to  stop  the  workings  on  purchasing  oat 
the  rights  of  the  coal  owners  and  paying  them  compensation 
for  their  loss  in  not  being  permitted  to  work  them,  b 
Dudley  Canal  Co.  v.  Qrazebrook{m),  the  clause  which  em- 
powered the  mine  owner  to  proceed  with  the  workings  of  the 
mines  in  the  event  of  the  option  to  purchase  being  declined, 
declared  that  he  might  carry  them  on  "  provided  no  injary  be 
done  to  the  navigation."  The  Court  said  that  the  meaning 
of  the  proviso  could  not  be  that  the  owners  were  to  be 
responsible  at  all  events  for  any  injury  done  to  the  canal,  for 
then  the  company  wonld  never  purchase  the  minerals ;  that 
the  reasonable  mode  of  reconciling  the  different  parts  of  the 
Act  was  to  Bay  "  either  that  the  party  working  the  mines  was 
to  do  no  unnecessary  damage  or  injury  to  the  navigation,  or 
no  extraordinary  damage  or  injury  by  working  them  out  of  the 
ordinary  mode  "  (n). 

It  has  been  decided  that  the  owner,  or  lessee,  of  minerals,  is 
not  liable  for  damage  to  neighbouring  land  or  buildings  by 
subsidence  caused  by  the  working  of  the  minerals  by  the  pre- 
decessor in  title  of  such  owner  or  lessee,  although  the  dam^e 
occurs  after  such  owner  or  lessee  came  into  possession  (o). 
Bui«&;t  ciftuBM      General  provisions,  defining  the  respective  rights  of  mine 
Act,  6  Vict.  0      owners  and  railway  companies,  have  been  inserted  in  the 
20,  m.  77—79. 


umed  b; 

UMTStiMlBOf 

pr«deee«ar  in 


{I)  AejxUn  v.  Sfd<im<,  1  Ex.  D. 
atO,^>n-Melli8b,  L.  J. 

(m)  1  B.  &  Ai  59 ;  35  R.  R.  212. 

(n)  See  Stourhridgt  Canal  Co.  v. 
Earl  of  Dudley,  S  El.  &  El.  409; 
Oreut  W««UrnBnilii'iiy  Co.  v.  Bennett, 
L.  E.  2  H.  L.  27 ;  Chamber  Cvllirry 
Co.  V.  Ruchdalt  Ctiaal  Co.,  (1895) 
A.  C.  364 ;  Neio  M<m  CMirry  Co. 


V.  Mmicketter,  i6c.,  Railway  Co., 
(1897)  1  Ch.  723.  But  see  /-hnm- 
ehire  uud  Yorkthire  SaHiray  Co,  t. 
Kiiotuki,  20  a.  B.  D.  391,  14  A.  C. 
24N. 

(o)  Haliv. Dai!eo/Nor/ollt,(19W)) 
2  Ch.  493 ;  OreenweU  t.  L<tr  Betrh- 
bum  Ctxd  Co.,  (1897)  2  Q.  B.  165. 
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Railways  Clauses  ConBolidation  Act,  8  Vict.  c.  20.     By  the       Chap.  VI. 

77th  clanBe  all  mines  are  excepted  out  of  the  conveyance  to  the  — ■ 

company,  unleag  they  shall  have  been  expressly  named  therein 
and  conveyed  thereby  ( p) . 

The  woid  "  mines  "  in  the  clause  includes  minerals,  whether  Meaaing  of 
gotten  by  undergronnd  or  by  open  working  (q).  Bat  although 
B  mineral,  primd  facie,  includes  anything  lying  under  the 
land  which  has  a  valne  of  its  own  as  being  capable  of  being 
used  independently  of  the  land,  yet  that  rule  may  be  modified 
by  the  circumatances  of  the  case  where  the  mineral  excepted  is 
excepted  only  by  virtue  of  a  statutory  reservation.  Accordingly, 
clay  forming  the  surface  or  subsoil,  and  constituting  "the 
land  "  purchased  for  the  purposes  of  the  undertaking,  is  not 
a  mineral  within  sect.  77  of  the  Act  (r). 

The  78th  clause  provides  that  the  mines  under  the  line,  or 
within  forty  yards  therefrom,  shall  not  1)6  worked  if  the  com- 
pany are  willing  to  purchase  them,  and  pay  compensation  to 
the  owner.  Before  proceeding  to  work  them  the  owner  is 
required  to  give  thirty  days'  notice  of  his  intention  to  do  so 
to  the  company,  so  as  to  give  them  the  power  of  exercising  the 
option  (»).  By  the  79th  clause  it  is  enacted  that  if  the  com- 
pany do  not  within  thirty  days  state  their  willingness  to 
purchase  the  minerals,  the  owner  may  work  the  mines  "  so 
that  the  working  be  done  in  a  manner  proper  and  necessary 
for  the  beneficial  working  thereof  and  according  to  the  usual 
working  of  such  mines  in  the  district  where  the  same  shall  be 
Bitoate."  It  is  also  provided  by  the  same  clause  that  if  any 
damage  be  done  to  the  railway  by  any  improper  working,  it 
shall  be  repaired  at  the  expense  of  the  owner. 

In  construing   these   clauses,  the  Exchequer  Chamber  in  Seatians  77  k  7ft 
FUtciur  V.  Great  Western  RaiUcay  Co.  ((),  followed  the  general  ciaa8e»"Act 
principle  laid  down  in  Dudley  Canal  Co.  v.  Grasebrovk,  and 

(p)  See  Md^opolitan,  *c..  Rail-  (r)  Great  WaUrii  Baihvay  Co.  v. 

wBf  Co.  y.  Ooitoii,  45  L.  T.  103.  Blades,  (1901)  2  Ck.  624. 

(j)  Midland     Bailimii/     U>.      v.  (s)  See  Midland  Railway  Co.  v, 

UamtAuiood,     Jkc,     Tile     Co..    20  Sobuuxai.  37  C.  D.   387,   16  A.  O 

C,  D.  S52 ;  Midland  Saihmp  Co.  19. 
V.  IMhuou,  37  C.  D.  387,  15  A.  C.  (()  5  H.  &  N.  689. 
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held  that  a  mine  owner  was  entitled  to  claim  compenEation 
-  for  such  minerals  lying  within  forty  yards  as  he  might  leave 
ungotten  for  the  purpose  of  furnishing  support  to  the  railway. 
"All  that  the  railway  company  requires,"  said  CockbarD,C.J., 
in  delivering  the  judgment  of  the  Court (»}>  "is  the  surface 
soil :  it  may  be  that  the  minerals  n'ill  never  be  worked  by  ttie 
landowner,  in  which  case  the  company  ought  not  to  be  subject  to 
any  expense;  and,  therefore,  the  legislature  interposes  and  uiyu 
that  the  company  shall  be  under  no  obligation  to  pay  the  land- 
owner for  that  which  may  never  be  required  :  but  if  the  mines 
come  to  be'worked  and  the  company  requires  them  as  necesBary 
for  the  support  of  the  surface,  they  must  make  compensation 
to  the  landowner.  The  very  fact  that  provision  is  made  b; 
the  78th  section  for  possible  injury  to  the  railway,  shows  that 
the  legislature  intended  to  reserve  the  question  of  support  and 
compensation.  The  legislation  wonld  be  incomplete,  if  it  were 
not  applicable  to  the  ease  of  a  landowner,  who,  having  parted 
with  the  surface  soil  to  be  used  by  a  company  for  the  purpose 
of  putting  an  additional  weight  upon  it,  as  a  railway  company 
must  necessarily  do,  shall  afterwards  entertain  an  idea  of 
working  the  mines  under  or  in  the  neighbourhood  of  a  rail- 
way. The  minerals  are  reserved  to  the  landowner,  and  the 
railway  company  is  under  no  obligation  of  making  any  com- 
pensation in  respect  of  them,  until  the  necessity  for  it  arises 
from  his  desire  to  work  them.  In  such  a  case  the  company 
are  to  consider  whether  the  working  is  liable  to  damage  the 
railway,  and  then  if  they  are  willing  to  make  such  compensation 
for  the  mines,  the  owner  is  not  to  work  them.  The  mines  may 
never  be  worked,  and  it  would  be  a  great  hardship  on  a  railway 
company  if,  upon  a  speculative  possibility,  they  were  bound  to 
make  compensation  for  not  working  them.  Such  is  the  plain, 
intelligent,  and  equitable  construction  of  these  clauses,  and  one 
which  is  consistent  with  the  scope  of  the  Act "  (i).  In  London 
and  North  Western  Railway  Co.  v.  Ackroi/d(i/),  accordingly, 
Wood,  V.-C,  refused  to  restrain  a  mine  owner  from  working 

(»)  5  H.  &  N.  pp.  698,  699.  Smith   v.    Gnat    Wetten,    Baihiig 

(a)  See   Great    Wetteru    Railway       Co.,  3  A.  C.  178. 
Cu.  V.  Beiinra,  L.  fi.  2  H.  L.  27 ;  (y)  31  L.  J.  Ch.  588. 
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coal  within  forty  yards  of  a  tannel  of  the  plaintiffs,  who       <^p-  ^i- 

eiideavoared  to  establish  a  right  to  support  without  making — ^ 

compensation.  If  the  mine  owner  proceeds  to  work  his  mines 
sithin  the  specified  distance,  without  giving  notice  to  the 
company  of  his  intention  to  do  so,  as  required  either  by  special 
AeC,or  by  the  78th  clause  of  the  Railways  Clauses  Consolidation 
Act,  he  will  be  restrained  by  injunction  {z). 

The  result  of  the  authorities  on  the  subject  of  the  light  of  Result  of  the 
a  pabUe  company  to  support  for  its  line  and  works  within  a  thomibjeot'of*"' 
mineral  district  appears  to  be  that  where  land  with  a  reserra-  ""Pi""  ^  »  _ 

^'^  n.tnei»l  district. 

tion  of  the  minerals  has  been  conveyed  by  a  private  assur- 
ance (a),  or  has  been  taken  under  the  compulsory  powers  of 
an  Act  of  Parliament  {b),  and  there  is  a  proviso  in  the  assur- 
ance, or  the  Act,  that  the  minerals  reserved  shall  not  be 
mtked  so  BB  to  cause  any  damage  to  the  works  of  the  com- 
pany, bat  no  option  is  given  to  the  company  of  purchasing 
out  the  minerals,  when  the  working  of  the  mines  shall  have 
advanced  within  a  certain  distance  from  the  surface,  the  com- 
pany are  entitled  to  all  subjacent  and  adjacent  support  which 
is  given  by  the  common  law((-),  And  the  mine  owner  is  not 
entitled  to  any  compensation  for  not  working,  or  not  being 
allowed  to  work  his  mines  so  near  the  works  of  the  com- 
pany so  as  to  cause  them  damage  (iQ.  The  claim  for  com- 
pensation ought  to  have  been  made  at  the  time  when  the  land 
was  sold,  or  care  ought  to  have  been  taken  to  insert  a  special 
clause  in  the  Act  to  that  effect  (e).  Where,  on  the  other 
hand,  an  option  to  purchase  minerals  lying  within  a  certain 
distance  from  the  works  and  line  of  the  company  has  been 
reserved  to  the  company  either  by  special  Act,  or  by  the 
Railways  Clauses  Consolidation  Act,  8  Vict.  c.  20,  s.  78,  but 

Ij)  Elliott  V.  North  Eatttrn  Suil-  way    Co.,    10   H.   L.    C.    333  ;    cf. 

'"ly  Ci...  10  H.  L,  C.  333.  London  and  North  Wtttern  liiiiluMi// 

M)  ValtiloHian    Baitway    Vo.    v.  Co.  v.  A'wiim,  (1893)  1  Ch,  16(C.  A.j. 

^I'Tut,  i  Mocq,  440.  (d)  Beg,  v.  Aire  umI  Calda-  Navi- 

[h)  EUiott  V.  NoHk  EaOmi  Buil-  yatwH  Co.,  30  L.  J.  ft  U.  337. 

■my  Co.,  10  H.  L.  C.  333 ;    Ormt  {e)  North  £<utrr»  Bailteay  Vo.  v. 

W'tittru  Sailaay  Co.y.Crfa  Cribburr  EUiott,  1  J.  &  H.  154;  Ih-scr.  Ltmh 

/Wft  f.'o.,  (Ifi94)  2  Ch.  157.  and  Setbg  Baitimy  Co.,  3  A.  &  E. 

(r)  EltiM  y.  N<-rth  Eoitrrn  Itdil-  683. 
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f-  VI.       the  company  decline,  after  dae  notice,  to  exercise  the  option, 

the  mine  owner  may  work  within  the  specified  diBtance  without 

being  answerable  for  any  damage,  provided  the  mines  have 
been  worked  in  the  proper  and  ordinary  manner,  or  aceordiog 
to  the  OBual  manner  of  working  mines  in  the  district.  The 
Court  will  not  restrain  him  from  working  them,  except  upon 
condition  that  compensation  be  made  to  him  for  his  loss  in 
not  working  them  (/). 
i>  CUnaes  It  IS  not  necessary  that  the  notice  required  by  sect.  78 
shoald  be  given  by  the  person  abont  to  work  the  mines. 
Notice  given  by  the  owner  of  bis  intention  to  work  the  miueB 
by  his  leasees  is  sufficient  (g).  But  there  mast  be  not  only  an 
expression,  bat  an  honest  actual  existence  of  the  desire  to 
work,  either  by  himself  or  his  lessees,  to  justify  an  owner  in 
giving  such  a  notice.  If  he  gave  the  notice  when  it  was 
obvious  that  there  were  no  minerals,  or  that  he  coald  not 
possibly  intend  either  to  let  or  work  them  himself,  that  would 
be  vexatious,  and  the  Court  would  not  allow  such  a  notice  to 
be  acted  upon  (A) . 

Though  a  mine  owner  may  give  notice  onder  sect.  76  of  hie 
intention  to  work  the  minerals  under  a  railway,  the  railway 
company  is  not  bound  to  any  fixed  period  after  that  notice 
within  which  they  must  give  a  counter  notice.  They  can  stop 
the  working  at  any  time  thereafter  when  they  fear  danger  to 
the  line  by  notice  of  their  willingness  to  pay  compensation  for 
the  minerals  they  wish  to  be  left  unworked  (i)- 
A  railway  company  by  paying  compensation  under  sect.  78 

(/)  Sknirbridge  Criiial  Co.  V.  Earl  tray  Co.,  (ISflB),  1  Q.  R  466,  467. 

of  Piidlrj/,  3  £1.  &  El.  409;  Fletcher  A  man  who  derives  title  under  a 

V.  Oreat  JI'Mfem  Bailiiwy  Co.,  6  H.  railway   company  has    no  greater 

&  N.  689 ;  Baguall  y.  Limdon  and  right  in  this  respect  to  support  than 

Niirth  tTeHem  Ruilway  Co.,  1  H.  &  the  company  itself  had :  Pounlnry 

C,  6M  ;   Grmt  Wentfm  BaiJvmy  Co.  t.  ChiyUm,  II  Q.  B.  D.  820  (C.  A.). 

V.  Bmnrtt,  L.  E.  2  H.  L.  27 ;  Mid-  ig)  Midland  Railway  Co.  t.  AAi'ii- 

Uind  Snilway  Co.  v.  Chttkley,  4  Eq.  ton,  37  C.  D.  387.  15  A.  C.  19. 

23 :  Midland  BaiU'ay  v.  Mihi.  33  {h)  37  C.   D.   p.   397,    Id  A.  C. 

C.  D,  632;  Stiahon  Britk,  Ac,  Co.  p.  32. 

V.  Grtat  Writtra  Baitway  Co.,  {\S9S)  (i)  IHxtm  t.  Caledonian  RaHiray 

1  Ch.  427  (C.  A.) ;  In  re  Lord  Orrard  Co.,  5  A.  C.  820. 
ond  Loiidtiii  and  h'ortli  WatemSail- 
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to  a  mmeral  lessee  for  leaving  the  mineralB  under  the  line,       <^^P-  ^^■ 
acquires  the  right  to  support  from  such  minerals,  and  the  right  • — - — '— — 
to  restrain  the  reversioner  on  the  surrender  or  determination 
«f  the  lease  from  working  the  minerals  without  prejudice  to 
any  qaestioD  as  to  compensation,  having  regard  to  the  payment 
already  made  (A) . 

Where  the  minerals  lie  beyond  the  specified  distance,  and 
therefore  are  within  the  proper  bounds  of  the  mine  owner,  a 
«ompany  has  the  ordinary  right  of  a  parchaser  to  sapport 
inthoat  pa3ring  compensation  for  the  non-working  of  the 
minerals  (0- 

A  railway  company,  having  the  usual  power  to  purchase 
lands  under  its  special  Act,  has,  by  virtue  of  the  6th  section 
of  the  Lands  Clauses  Act,  1645,  power  also  to  purchase  the 
minerals  under  those  knda  at  any  time  before  the  expiration 
oF  the  time  limited  for  the  exercise  of  its  compulsory  powers, 
if  it  should  deem  it  advisable :  and  that  power  is  not  taken 
away  by  sect.  77  and  the  following  sections  of  the  Railways 
Clauses  Act,  which  are  for  the  benefit  not  of  the  mine  owner 
but  of  the  company,  and  only  exempt  the  company  from  the 
obligation  of  buying  the  minerals  at  once  together  with  the 
auriace  land  (m). 

There  is  no  distinction  between  the  severance  of  ownership 
vertically,  that  is,  of  the  surface  land  from  the  mines  beneath, 
and  the  severance  of  ownership  laterally  by  the  taking  of  suc- 
cessive purchases  of  surface  land  from  the  same  landowner. 
So  a  railway  company,  having  already  acquired  surface  lands 
may  subsequently  purchase  eompulsorily  the  minerals  under 
those  lands  (n). 

The  Public  Health  Act,  1876,  imposes  on  landowners  through  Public  H»ith 

whose  land  a  sewer  is  run  under  that  Act  an  obligation  to  pre-  „         '  ' 
.  ,  f  ,       Snpport  for 

serve  to  such  sewer  subjacent  support,  and  gives  them  a  right  sewer. 

to  immediate  compensation  for  being  deprived  of  free  power  to 

[i)  Smith  V.  Oreaf  W«*Uru  Bail-  2  D.  F.  &  J.  423,  10  H.  L.  C.  383, 

IMS  Co->  3  A.  C.  178.  (m)  ErriHgtonv.MttTopolitanDii- 

[!)  CaledMiian     Bailway    Co.    v.  tria  Baffway  Co.,  19  C.  D.  539. 

Sprot,  2  Uacq.  449 ;  Elliott  v.  NoHh  (n)  lb. 
Eatkm  Railwat/  Co.,  IJ.  &  H.  164, 
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*^s^'  V'       wort  Bubjacent  mines,  but  not  tor  the  risk  of  percolation  of 

■ —  sewage  into  the  subjacent  niineB(o). 

Right  of  Bnpport  As  between  two  adjoining  hoases  belonging  to  dillerent 
joiniiiB  hooBw..  owners,  a  right  to  lateral  support  can  be  acquired  by  long 
enjoyment,  or  ander  the  proviaione  of  the  Prescription  Act  (;')- 
So,  also,  if  a  building  is  divided  into  floora  separately  owned, 
the  owner  of  each  upper  floor  or  fiat  ia  entitled  to  vertical 
support  from  the  lower  part  of  the  building,  and  to  the  benefit 
of  such  lateral  support  ae  may  be  of  right  enjoyed  by  the 
building  itself  (q).  Where  also  houses  have  been  so  constructed 
aa  to  be  mutually  aubaervient,  to  and  depending  on  each  other, 
neither  of  them  being  capable  of  standing  or  being  enjoyed 
without  the  support  it  derives  from  its  neighbour,  the  aliena- 
tion of  one  house  by  the  owner  of  both  does  not  estop  faint 
from  claiming  in  respect  of  the  house  he  retains  that  support 
from  the  houae  aold  which  ia  at  the  same  time  afforded  in 
return  by  the  former  to  the  latter  tenement  (r). 

Although  no  right  to  support  may  exist  as  between, adjoining 
houses  or  buildings,  a  man  who  takes  down  his  house  must  use 
due  care  and  skill,  and  take  reasonable  and  proper  precautions 
in  pulling  down  his  wall.  An  action  will  lie  if  the  wall  be 
pulled  down  so  carelessly,  negligently,  and  unskilfully  as  to 
cause  damage  to  the  adjacent  house  or  buildings  (s).  The 
owner  of  the  premises  adjoining  those  pulled  down  must  shore 
up  hia  own  on  the  inside,  and  do  everything  proper  to  be  done 
upon  them  for  their  protection.  If,  however,  the  pulling  down 
he  irregularly  and  improperly  done,  and  injury  is  caused 
thereby,  the  jiereon  so  acting  may  be  liable  for  it,  although  the 
owner  of  the  premises  injured  may  not  have  done  all  he  ought 
for  his  protection  (f) . 
The  mere  circumstance  of  juxta-poaition  does  not  render  it 

(o)  Corporatiou  of  Dudley  v.  Jhid-  (r)  Rkl^nU  t.  ttoae,  9  Esch.  218, 

Jey't  Triiitttt,  8  Q.  B.  D.  86.    See,  221 ;  cf.  Iluu-arth  v.  ArmaTmy,  77 

however,  the  Public  Health  Act,  L.  T.  62. 

187S  [Support  of  Sewere)  Amend-  («)    Kalirra  v.   P/eil,  Moo.  4  M. 

ment  Act,  1883.  383;  Cromc  v,  iri«d«>r,lCr.4J.26: 

(j.)  I.i^aitrty. Davit,  19C.D.281.  Troiatr  v.  Cltadwick,  3  Bing.  N.  C. 

(,,)   Dallon  V.  Ai<gu»,  6  App.  Ca.  334;43R.  R.  639;  6  Bing.  N.  C.  1. 

783.  ;fr  Lord  Selboime.  {t)   »W(rt-sv.Pfti7,Moo.tM.36i 
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necessary  for  a  person  who  pulU  down  a  wall  to  give  notice  of       <^p-  ^■ 

hiB  intention  to  the  owner  of  an  adjoining  wall  (u) ;  nor  if  he    — — — 

ie  ignorant  of  the  existence  of  the  adjoining  wall — as  where  it 

is  nnderground — is  he  bound  to  use  extraordinary  care  in 

palling  down  bis  own  {x).    If  be  gives  notice  of  his  intention 

to  pnll  down  bis  wall  to  the  owner  of  the  adjoining  premises, 

he  is  not  bonnd  to  use  any  extraordinary  care  in  preventing 

an  injary  to  the  adjoining  premises,  although,  from  the  peculiar 

nature  of  the  soil,  he  may  be  compelled  to  lay  the  foundation 

of  his  new  buildings  several  feet  deeper  than  that  of  the  old 

onesO). 

A  party  wall  is  a  wall  standing  on  the  line  between  two  P«rtjw»u. 
estates  owned  by  different  owners  for  the  use  of  both  estates. 
The  common  use  of  a  wall  separating  adjoining  lots  of  land 
belonging  to  different  owners  is  priind  facie  evidence  that  the 
wall  and  the  land  on  which  it  stands  belong  to  both  owners  in 
eqnal  undivided  moieties  as  tenants  in  common  (z).  A  wall 
may  be  a  party  wall  to  such  a  height  ae  it  belongs  in  common 
to  two  baildings,  and  may  be  an  external  wall  for  the  rest  of 
its  height  (a).  One  of  the  tenants  in  common  may  take  down 
the  wall,  if  it  be  done  with  the  intention  of  rebuilding  it(t), 
but  it  mast  be  with  that  intention  (o). 

Under  the  Party  Wall  Act,  14  Geo.  III.  c.  78,  each  owner  of 
adjoining  premises  within  the  cities  of  London  and  Westminster 
having  a  common  party  wall  which  stands  partly  on  the  land 
of  each  of  them,  owns  that  which  is  on  his  own  land,  and  there 
is  no  tenancy  in  common,  but  each  is  entitled  to  certain  ease- 
ments in  the  wall  of  the  other  (<]).    This  statute  has  been 

(u)  Tnmm-  v.  Chadunck,  6  Bing,  (6)  Cubilt  v.  Porter,  8  B.  &  C.  25T ; 

N.  C,  1,  32  E.  E.  374 ;  Standard  Bank,  <t!<: 

W  lb.  V.  S(ofrM,47L.  J.  Ch.  55i.    See,  as 

is)  Mawi/  V.  Oot/dfr,   4  C.  4  P.  to  duty  of  pereon  taking  down  a. 

161,  34  H.  E.  782.  party  waU  to  see  that   reaBonablo 

(i)  Matti  V.    Hawkins,  fi  Taunt.  ekJilieexerQiaeA,  Huglies-v.Perch-a/, 

20 ;  HE.  E.  695 ;  OtibiU  v.  Portrr,  8  A.  C.  443. 

«  B.  ft  C.  237 ;  32  R.  E.  374 ;  WaUon         {c)  Stedmaa  v.  Smith,  8  E.  4  B.  1 . 

T.  (Iras.  '■*  C.  B.  193.  See  Colebtck  v.  QJTdlm'  Co.,  1  Q.  1). 

(a)  WfUm  Y.  Arnold.  8  CL  1084;  D.  242. 
Ih-iiryT,  Army  and  Naiy  Cn-iy>era'  {il)  Malta  v.  Hawfeint,   3  Taunt, 

lire  Supply  Co.,  (1896)  2  ft.  B.  271.  20;  14  E.  B.  695. 

tl.  12 
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repealed,  and  the  law  on  the  subject  of  party  walla  within 
-  the  Metropolitan  District  (e)  is  now  governed  by  the  London 
Building  Act,  1894  (/). 


SBCTIOH   IV. — MtIiaU4CBS   BBLATIHO   TO   WATER. 

Anothbb  clasB  of  auiaaoces  in  which  the  interference  of  the 
.  Court  by  way  of  injunction  is  often  sought,  are  nuisances 
relating  to  water.  All  acts  done  by  a  man  on  bis  own  land, 
whereby  the  rights  of  his  neighbour  in  water  are  injnriouBly 
affected,  or  whereby  water  becomes  a  cause  of  damage  to  ihe 
land  of  bis  neighbour,  may  be  conaldered  together  as  naisances 
relating  to  water. 

Pnmd  facie,  every  proprietor  of  land  along  the  margin  of  a 
river  or  stream  of  running  water  is  the  proprietor  of  the  land 
covered  by  the  water  up  to  the  middle  thread  of  the  stream. 
If  the  same  person  be  the  owner  of  the  land  on  both  sides  of 
the  river,  be  owns  the  bed  of  the  whole  river  to  the  extent  of 
the  length  of  his  land  upon  it(^),  and  has  the  usual  rights 
of  a  landowner  in  respect  of  the  same.  But  this  is  subject  to 
all  the  rights  of  the  owners  above  him  to  have  the  water  flov 
away  from  their  land,  and  to  all  the  rights  of  the  owners  below 
him  to  have  the  water  come  to  their  land  as  it  was  wont,  and 
it  is  also  subject  to  any  rights  the  pablic  may  have  over  it  (ft). 
A  grant  of  land  bounded  upon  a  stream  or  river  above  tide- 
water carries  the  soil  up  to  the  centre  of  the  stream,  unless 
there  is  enough  in  the  surrounding  circumstances  in  relation 
to  the  property  in  question  or  enough  in  the  expressions  of  the 

(c)  See  meeler  t.  Orag,  i  C.  B.  by  the  "  building  owner,"  see  Lift 

N.  S.   584;    SeatetU  t.    Webtler,   7  v.  Thurp,  (1897)  1  CL  280. 
W.  R.  691 ;  Cuuitii  V.  Philii-pt,  33         (jr)  Kargr.  Tracts,  5 ;   Wright  y. 

Beav,  19;    Staiidard  Bai,k;   At.  v.  ^duiord,  1  Sim.  ASt  190;  24H.E 

8t<A(t,  47  L.  J.  Ch.  33-1 ;    Kai'jhtv.  169;  BicJcett  v.  J/om'*,  L.  E.  H.  L 

PurifU,  11  C.  D.  415.  1  Sc.  47.     See  as  to  soil  of  laliM, 

(/)  As  to  who  is  an  "  owner,"  BrisUno  v.  Carmitan,  3  A.  C.  666. 
within  the  meaning  of  sects,  b  and  (A)  Valduiell  t.  Madaren,  9  A.  C. 

90of  this  Act,  upon  whom  the  notice  p.  404. 
Tequired.  by  sect.  90  must  be  served 
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mstrument  to  show  that  aucb  waa  Dot  the  intention  of  the       (^p-  ^ 

Sect.  4. 
parties  (i).  -  — — - 

If  from  any  canse  the  coarse  of  the  stream  shoald  be  per* 
manentl;  diverted,  the  proprietors  on  either  side  of  the  old 
channel  have  a  right  to  use  the  soil  of  the  alreux,  each  of  them 
op  to  what  was  the  viedium  JUum  aqua,  in  the  same  way  ae 
tbej  are  entitled  to  ase  the  adjoining  land ;  but  no  riparian 
proprietor  is  entitled  to  nse  his  property  in  the  aheus  in  such 
a  manner  as  to  interfere  with  the  natural  flow  of  the  stream 
or  to  cause  an  injury  to  the  proprietary  rights  of  any  other 
riparian  proprietor  (A;) . 

There  is  no  distinction  in  principle  between  riparian  rights 
on  the  banks  of  navigable,  and  on  those  of  non-navigable 
rivers.  In  the  former  case,  however,  there  must  be  no  inter- 
ference with  the  right  of  navigation,  and  in  order  to  give  rise 
to  riparian  rights  the  land  must  be  in  actual  daily  contact  with 
the  stream,  laterally  or  vertically  (I). 

A  proprietor  of  land  upon  the  banks  of  a  river  or  stream  of  ftighia  !n  n 
running  water  has  no  property  in  the  water,  but  has  merely  a  "'"^  "  ■ 
naufructuary  interest  in  the  water,  as  appurtenant  to  bis  land. 
He  is  entitled  to  the  comfort,  enjoyment,  and  benefit  of  the 
water  in  its  natural  state,  as  it  flows  past  his  land,  as  he  is  to 
all  the  other  advantages  belonging  to  the  land  of  which  he  is 
owner  (»i).  The  right  does  not  depend  on  the  ownership  of 
the  soil  covered  by  the  water,  but  is  appurtenant  to  the  owner- 
ship of  the  bank  (n).  The  rights  which  a  riparian  proprietor 
has  with  respect  to  the  water  in  a  stream  are  derived  from  his 

(i)  Ltrrilv.Cummigiiimerio/Sijd-  6   Dec.   of    Court   of  SBSsion,   4th 

jrfff,  12  Moo.  P.  C.  473;    Mickle-  eeriea,  1290. 

IhiraiU   V.   yewlay   Bridije   Co.,  33  {})  North   Shore   Railway  Co.  v. 

C.  D.  H6 ;   nake  of  Dernmhire  v.  Pion,  14  A.  C.  612. 

?oUiH«fl,,  20  Q.  B.  D.  263 ;    Pryor  (m)  Maton  t.  Hill,  5  B.  &  A.  1 ; 

1.  PflM,  (t894)2Ch.  p.  25(G.  A.);  39It.R.334;  Uhiueinorfv.  Richard*. 

r-7i«ryT.SiVi«.43C.D.98(C.A.);  7  H.   L.   C.   349;    Knmt  v.   Oreat 

hnWhik'f  Charitiu,  (1898)  1  Ch.  EatieniRiiilimy Co., 21  C.D.-p.\S3. 

p.  664.     Cf,  Eormjd  v.   Cotdthard,  (n)   H'<>wf  v.  Wand,  3  Excli.  748 ; 

0897}  2  Ch.  34J;  (1898)  2  Cli.  358.  Lord  v.   Committionrrt  of  Sydnry. 

(I)  fliViWt  V.  Jtfom'.,  L.  E.  H.  L.  12  Moo.  V.  C.  473 ;   Lyon  v.   fith- 

1  Sc  47 ;  Orr  Eiaiug  v.  Colquhoun,  fmmijrrt'  Co.,  1  A.  C.  673,  683. 
:iA.C.S6t.    3ee  f  (M(c  V.  A}&«r(«vn, 
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Cb^  VI.       posBesaion  of  the  land  abutting  on  the  vater.     If  a  riparian 

— proprietor  grants  away  any  portion  of  bia  land  abutting  on  the 

river,  the  grantee  becomes  a  riparian  proprietor  and  has  the 
rights  of  a  riparian  proprietor;  but  if  he  grants  away  a  portion 
of  his  estate  not  abutting  on  the  river,  the  grantee  acquired 
no  water  rights.  A  riparian  proprietor  cannot  grant  away  his 
water  rights  apart  from  his  estate  bo  aa  to  place  the  grantee 
in  the  same  position  with  respect  to  the  other  riparian  pro- 
prietors as  he  occupied  himself.  If  a  riparian  proprietor 
grants  to  one  not  a  riparian  proprietor  a  right  to  take  water 
from  the  stream,  the  grantee  cannot  maintain  an  action  in  bis 
own  name  gainst  other  riparian  proprietors.  He  can  only 
sue  the  grantor  for  an  interference  with  his  enjoyment  (o). 

A  riparian  proprietor  may  grant  a  license  to  an  owner  of  land 
not  abutting  on  the  river  to  abstract  water  from  the  stream  by 
&  pipe  insetted  in  the  stream  on  the  licensor's  land,  and  if  after 
using  it  the  licensee  returns  it  to  the  stream  undiminished  in 
quantity  and  unpolluted  in  quality  before  the  stream  leaves 
the  land  of  the  licensor,  a  lower  riparian  proprietor  has  no 
ground  of  action  against  the  licensee  so  taking  the  water 
^i;ain8t  the  riparian  proprietor  from  whose  land  it  was  taken  {p). 
But  a  riparian  proprietor  has  a  right  of  action  against  a  non- 
riparian  proprietor  who  takes  water  from  a  stream  under  a 
grant  or  license  from  a  riparian  proprietor,  if  his  user  of  the 
water  sensibly  affects  the  flow  or  the  quality  of  the  water  of 
the  stream  (q). 
Bighti  of  a  A  riparian  proprietor  has  a  right  to  the  fall  and  flow  of  the 

^^^or.  water  and  to  the  impelling  force  of  the  current  for  mill  or  other 

manufacturing  purposes ;  and  as  incident  thereto  be  has  a  right 
to  erect  dams,  sluices,  canals  and  waterways  so  as  to  6t  the 
stream  for  the  actual  working  of  mills ;  but  he  may  not,  in 
doing  so,  accelerate  the  velocity  of  the  current,  so  as  to  cause 
material  injury  or  annoyance  to  his  neighbour  below  him,  who 

(o)  Sloclqmrt    WaUrwork*  (/...  v.  153  (C.  A.). 

J'liltfT,  a  H.  &  C.  300;  Niitliill  r.  (;<)  Kneitv.  Oreat  Eastern  Bait- 

Bracrmell,  L.  E.  2  Ex.  1 ;  HMfr  t.  Tirai/  Co.,  27  C,  D.  122. 

Porritt,  ih.  10  Ex.  61,63;   Ortarrod  (g)  ilrmm^l  v.    Todmordm  Mill 

V.  Todmmdm  Mill  Co.,  11  Q.  B.  D.  Co.,  11  Q.  B.  D.  155  (C.  A.). 
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has  an  equal  right  to  the  BubBeqaent  use  of  the  same  water  in       '^^^"v- 

its  Dstural  state,  or  retard  the  flow,  or  throw  back  the  water  -     

eo  as  iujurioualy  to  affect  the  grounds,  mills  or  springs  of  his 
Deighbour  above  him  (r).  This  is  the  clear  and  settled  principle 
on  the  sabject,  but  there  is  often  difSculty  in  the  application 
of  it.  A  certain  diminution  in  the  quantity  of  the  water,  or 
an  acceleration  or  retardation  of  the  flow,  is  generally  an 
implied  element  in  the  right  of  issuing  the  stream  at  all,  but 
de  niinimi»  non  curat  lex,  and  unless  the  use  be  such  as  to 
affect  materially  the  adjoining  proprietor,  a  right  of  action 
vill  not  arise.  The  test  in  all  cases  is  whether  the  extent  or 
mode  of  enjoyment  has  been  saeh  as  to  inflict  a  positive  or 
sensible  injury  upon  other  riparian  proprietors,  or  to  interfere 
ina  substantial  and  perceptible  degree  with  their  common  right 
to  a  like  user  of  the  same  water  (s).  So  long  as  a  reasonable 
user  is  made  by  a  man  of  the  water,  and  no  actual  or  perceptible 
damage  arises  to  the  right  of  another  to  a  similar  use  of  the 
same  water,  no  action  will  lie(0.  U,  however,  the  user  be 
anreasonable,  an  action  will  lie  although  there  be  no  actual 
present  damage  ()()- 

Whether  the  uaer  of  the  water  by  an  upper  proprietor  be  Cbot  of  w 
rBasonable  is  generally  a  question  of  fact  depending  on  the  '  """' 
particular  circamstanceB  of  the  case.  Enjoyment  of  water  for 
cattle  or  domestic  purposes  may  be  called  the  6rdina}y  user. 
However  small  the  stream,  and  however  large  the  supply  taken 
may  be,  user  for  these  purposes  ia  always  reasonable,  provided 
the  enjoyment  is  bund  jide  and  is  had  in  the  ordinary  mode 
according  to  the  common  usage  of  the  country.  A  proprietor 
lower  down  the  stream  has  no  ground  of  complaint  against  a 

(r)   Wright  v,  Hvward,  1  Sim.  &  Sampvm  v.  Hoddiiwtl,  1  C.  B,  N,  S. 

St.  203;   24  R.  B.  169;    Maetnt  v.  590;     Lord     Sandwich     v.     Orrat 

Bill,  3  fi.  &  A.  19;  39  B.  B.  354;  NoHhem   Jiailway    Co.,    10   C.    D. 

Embrfg  ».  Owen,  8  Exch.  369 ;   Orr  707. 

i'lCTHj  T.  Colqu/wuti,  2  A.  C.  864,  prr  (t)  Embrey  v.  Owen,  6  Exch.  353; 

Wd  BUckburn.    See,  as  to  tiirow-  Baily  y.  Clark,  (1902)   1   Ch.  649 

ing  back  water,   Cooper  v.   Barber,  (C.  A.). 

3Tannt9»;   12B,E.604;  iiiMiufcrs  {uiJb.;  AU.-Oe».v.GrratE<utem 

T.  AVcnooH,  1  B.  &  Aid.   256  ;    19  Bailvias  Co.,  6  Gb.  577;    Swindon 

B.  E.  312.  Waterworkt  Co.  y.  WilU  and  Berkt 

W  Embrtyv.  0«*»,SExch.353;  Canal,  Jtc.  Co.,  7  L.  R.  H.  L.  704. 
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(%^.  TL      proprietor  higher  up  id  case  of  &  deficieac;  of  the  water  (j). 

'- — -  The  enjoyment  of  water  for  manufacturing  or  agricultural 

U»er  of  water  for  purposes  may  be  called  the  extraordinary  user.    The  right  to  a 

maaouctnruig  *  v  *j 

or  agricaitoraJ     reasonable  use  of  the  water  being  common  to  all  the  riparistt 
^"''"''*'  proprietors,  it  is  often  difficult  to  determine  whether  a  particular 

use  is  consistent  with  this  common  right.  In  detenmning  the 
question  a  just  regard  must  be  bad  to  the  force  and  magnitude 
of  the  current,  the  volume  of  water,  its  height  and  velocity,  the 
fall,  the  nature  of  the  soil,  the  mode  and  duration  of  the  oeer, 
the  general  usage  of  the  country,  and  all  other  circumstancea 
which  may,  in  a  particular  case,  bear  upon  the  question.  To 
take  a  large  quantity  of  water  from  a  large  river  for  manofac- 
turing  or  ^ricultural  purposes  would  cause  no  sensible  or  per- 
ceptible diminution  of  the  benefit  to  the  prejudice  of  a  lower 
proprietor,  whereas  taking  the  same  quantity  from  a  Bmnll 
stream  passing  a  farm  would  be  a  great  and  manifest  injur}-  to 
those  below  who  use  it  for  domestic  supply  and  to  water  cattle; 
and  therefore  it  would  be  an  unreasonable  use  of  the  water  in 
the  latter  case,  and  not  in  the  former.  The  question  in  each 
case  is  entirely  one  of  degree.  It  is  impossible  to  define  pre- 
cisely the  limits  which  separate  the  permitted  use  of  a  stream 
from  its  wrongful  application  (j/). 

Thequestionof  reasonable  user  most  frequently  arises  between 
mill  owners  on  streams  which  afford  a  power  available  tor  the 
propulsion  of  machinery.  The  maxim  that  water  should  be 
allowed  to  flow,  as  it  is  wont  to  flow,  if  strictly  construed  and 
applied  would  prevent  the  use  of  such  streamsfor  manufacturing 
purposes.  The  construction  of  dams  to  collect  a  head  of  water 
and  of  sluices  and  canals  to  convey  and  discharge  it  is  necessary 
to  the  operation  of  mills  propelled  by  the  water  of  a  stream. 

(x)  Miner  v.  GiVmcir.  12  Moo.  P.  Mill  Co.,  11  Q.  B.  D.  135 ;  Itrl/iul 

C.  lai.asmodifiedbyiiW.Vwiiurj)  Co.    v.   Hvt/d,   21    L.   B.    Ir.   3B0; 

T.  Kitehm,  9  Jur.  N.  S.  132.     See  At<Mj/ii   t.    Alherton,   (1899}  2  Ch. 

Wooil    T.     n'orirf,    3     Exch.    781;  360;  Baily  v.  Clark,  (1902)  1  Ck 

Nnttoll  V.  Brarfwfll,  L.  E.  2  Ex.  1.  649  (C.  A.).     See  as  to  the  deten- 

(y)  A'ffltrt^v,  OuJ«M,«Excli.369;  tion  of   w&ter,  Shmrt  v.    ff'tiif,  7 

Svnndoii    If'ata^BorkB  Co.  v.  Brrkt  Moo.  345;    JVillianu  v.  M«rlaiiil,i 

and  mitt  Canal  Co.,  K  B,  7  H.  L.  B.ftC.fllO;  26E.E.579;  SamptM 

p.  704.     See  Ornurodv.  Todmonltii  v.  Hoddinott,  1  C.  B.  N.  S.  590. 
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The  useof  these  appliaoces  Decessarily  to  a  greater  or  less  degree  < 
disturbs  and  interrapts  the  natural  flow  of  the  cnrrent  and  often  ~ 
injaree  the  proprietor  below.  But  the  fact  that  injury  ie 
occasioned  to  other  riparian  owners  from  the  construction  and 
use  of  dams  ie  not  decisive  of  the  qaeetion  whether  such  use 
is  permissible.  Dams  ma;  however  be  bo  constructed  and  used 
as  to  interfere  with  the  common  right  of  riparian  owners  and 
Bobject  the  party  maintaining  them  to  an  action.  The  party 
claiming  the  right  to  interrupt  the  natural  flow  of  a  watercourse 
most  show  that  such  interruption  is  consistent  with  a  reasonable 
exercise  of  his  right  as  riparian  owner  (z). 

A  riparian  proprietor  has  no  right  to  divert  any  part  of  the  Dive 
water  of  the  stream  into  a  course  different  from  that  in  which  "''** 
it  has  been  accustomed  to  flow  for  any  purpose  to  the  prejudice 
of  any  other  riparian  proprietor.  The  upper  of  two  riparian 
proprietors  on  the  same  stream  may  divert  the  water  on  his 
own  land  by  an  artifical  channel,  provided  he  restore  it  to  the 
natural  channel  before  it  leaves  his  land  with  reasonable  care 
and  prudence  and.  without  injury  to  the  lower  riparian  pro- 
prietors. But  the  diversion  by  a  riparian  proprietor  of  any 
portion  of  the  stream  without  returning  the  water  to  its 
natural  channel  before  it  leaves  his  land  is  an  illegal  user,  if 
any  other  riparian  proprietor  is  prejudiced  thereby  (a).  The 
diversion  of  water  from  a  stream  for  the  purpose  of  supplying 
a  neighbouring  town  with  water  is  not  a  lawful  user  of  the 
water  (6).  So,  again,  a  local  authority  has  no  power  under 
sect.  51  of  the  Public  Health  Act,  1875,  for  the  purpose  of 
BDppIying  water  to  its  district  to  alter  the  flow  of  water  in  a 
Btream  without  the  consent  in  writing  of  the  riparian  pro- 
prietors lower  down  the  stream,  as  required  by  sect,  822  of 
the  Act.  By  so  altering  the  flow  of  water  the  local  authority 
is  "injuriously  affecting,"  within  the  meaning  of  sect.   382, 

(z)  Bullard     v.     Saratnga,     itc.,  vmi/  Co.,  38  Amer.  B.  4o2  ;  Canfidd 

Co.,  32  Sickek  (Amer.)  329.     See  v.  Andrewi,  41  Amer.  E.  828. 
Clinlm  T.  Mytr;  7  Amet.  E.  376 ;  (6)  Swindon    Wateneorkt    Co.   v. 

J>*m<)ntv.£W%ir,  ISAmer.  B.  106.  Wilt»  and  Berk*   Canal,   dn:.,   Co., 

[a)  Luttrtr$  aue,  4  Co.  Kep.  86  b ;  L.  B.  7  H.  L.  697  ;  Oinea  t.  Daviti, 

Biain/v.Si(iw,6EeBt,208;  8B.B.  W.    N.    (1874)    176;     EobtrU    t. 

««;  Oarwoody.  Central,  Jx.,  Bail-  Sidiardt,  W.  N.  (1881)  156. 
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tbe  common  law  rights  of  such  riparian  proprietora,  and  will 
-  be  restrained  from  ao  doing,  without  proof  of  sensible  damage 
caused  thereby  (c). 

As  between  two  riparian  proprietors,  each  is  entitled  to  nee 
one  half  of  the  vater  (d).  But  the  stream  itself  is  iadivisible. 
The  stream  can  be  used  by  each  only  ae  an  entire  stream  ia 
its  natural  channel,  and  there  can  be  no  severance  (e).  If  on 
island  divides  the  stream  so  that  only  a  email  portion  of  tbe 
stream  desoende  on  one  side  of  the  island  and  the  residue  on  the 
other,  the  owner  of  the  bank  where  the  greater  quantity  of  water 
flows  is  entitled  to  the  use  of  the  whole  quantity  flowing  there, 
and  the  owner  of  the  bank  where  the  smaller  quantity  flows  la 
entitled  to  no  more  of  the  water  than  naturally  runs  between 
his  bank  and  the  island,  and  has  no  right  to  place  obstructious 
at  the  head  of  the  island  for  the  purpose  of  causing  one  half 
of  the  stream  to  descend  on  his  side  of  the  river  (/). 

Where  a  spring  of  water  arises  on  a  man's  land,  he  may,  it 
seems,  use  it  as  he  does  any  other  property,  which  is  the 
produce  of  his  estate,  without  regard  to  the  convenience  or 
advantage  of  his  neighbour,  i>rovidM  that  tbe  water  is  not  at  its 
source  a  watercourse.  But  if  a  stream  begins  to  flow  at  tbe 
spring  head  in  a  defined  channel,  the  rights  incidental  io 
streams  of  running  water  attach  to  it  at  the  source  (g).  The 
rights  of  a  riparian  proprietor  in  respect  of  a  natural  stream 
extends  to  its  tributaries  or  feeders  flowing  in  defined  channels 
or  watercourses,  but  do  not  extend  to  water  flowing  over  or 
soaking  through  land  previous  to  its  arrival  at  a  stream  (/i). 
!  The  same  principles  which  apply  to  natural  streams  flowing 
in  a  defined  channel  over  the  sarface  are  also  applicable  to 

(c)  BobrrU   V,    Q-wyrfar    DiiiHct  {g)  Diiddm     v.      Gvardiata    >•/ 

CWii«7.  (1898)  2  Ch.  608 ;   and  see  Ciittton    Union,    1    H.   &   N.   627; 

jKostynv.  J(AtT(on.(1899)2Cli.360.  (iaeed  v.  Martyn.  19  C.  B.  N.  8. 

{d)  I'rtUt    V.    Ummi,    2    AUen  732;  /fuNi.HffT.  «icA»,  70  L.  T.45S 

(Amer.)  273.  (C.  A,};  Mo»tyn  v.  Atherton,  (1899) 

(e)    Vm,dtT}xryh  v.    Van   lieryeu,  2  Ch.  360. 

13   JolinB  (Amer.)   212;     HeM   v.  (A)  Broadhrut  v.  liamtlxitham,  11 

PorClaxd     Mauii/Hduriitg     Co.,     3  Ijxch.  617 ;   Lard  Blaiityrt  •».  Duku, 

Sumn.  (Amei.)  189.  10  Dec.  of  Ct.  of  Sees.,  2nd  series, 

(/)   Ci-w/fer  V.  Bragg,  10  Wend.  p.  309. 
(Amer.)  260. 
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streama  flowing  from  under  the  ground  in  a  distinct  and  well- 
defined  channel.  The  right  in  the  latter  case  is  eqaally  a  right  -  - 
«  jure  naturae,  and  is  incident  to  the  adjacent  land  as  a 
beneficial  adjunct  (0>  But  it  seems  that  the  right  does  not 
exist  in  the  case  of  underground  water  flowing  in  a  defined 
bat  unknown  channel  0). 

A  riparian  proprietor  has  a  right  to  hare  the  water  of  a  Via 
uatora]  stream  run  through  hie  land  in  a  natural  state  of  "^ ' 
purity  (A).  He  may  maintain  an  action  to  restrain  the  fouling 
of  the  water  without  showing  that  the  foaling  is  actually 
injonous  to  him  (t).  The  pollution  or  fouling  ot  a  stream  is  a 
ground  of  action  against  a  particular  person,  even  although 
other  persons  may  have  so  fouled  the  water,  that  the  acts  of 
the  defendant  may  not  have  rendered  it  less  applicable  to 
useful  purposes  than  it  was  before.  The  damage  is  an  injury 
to  a  right,  and  ia  therefore  actionable  (m).  The  pollution  of 
a  clear  stream  is  to  a  riparian  proprietor  below  both  injury 
aod  damage,  whilst  the  pollution  of  a  stream  already  made 
foul  and  useless  by  other  pollutions  is  an  injury  without 
damage  which  would,  however,  at  once  become  both  injury 
and  damage  on  the  cessation  of  the  other  pollution  (n). 

The  right  to  affect  the  quantity,  the  quality,  or  the  flow  of 


(i)  Wood  V.  Wm>d,  3  Excli.  748 ; 
JHdmi»(M  V.  (Iniiid  JiiiiCiion  Ilail- 
imy  r-.,  T  Exch.  300,  jtr  Pollock, 
C.  B.  ;  I'haafmoir  v.  Ilichnrdg,  7 
H.  L,  C.  3*4,  prr  Lord  Chelmeford ; 
H-iigkiHti'i,  V.  A'««or.  4  B.  &  S. 
229;  (hanil  Jaurttoii  ('<iml  Co.  v. 
ShuytT,  6  Ch.  486;  /Wori-  y. 
Bdlymfuu,  dbr.,  CvmmiuioBtn,  17 
L.  R.  I.  459  ;  and  see  Hlmtyii  v. 
Atheriim,  (1899)  2  Ch.  360. 

(j)  Bndfin-fi  Cfri,oralitm  v.  t'n- 
rui<  (1902)  2  Ch.  833. 

(i)  Realty  v.  Shaw,  6  East,  208; 
8  H.  R.  466 ;  Wright  v.  Huiivrd.  1 
Sim.  £8t.  190;  24B.B.  169;  Magou 
i.UiU,  S  B.  *  A.  I ;  39  B.  R.  354  : 
Join  Yimng  Jb  Co.  v.  lUmkier  Di»- 
tiUtry  Co.,  (1893)  A.  C.  691.     See 


aleo  the  Bivers  Follutioii  Pre- 
Tention  Acts,  1876  and  1893,  and 
the  Public  Health  Act,  1873, 
SB.  17,  60. 

{Ij  OnitUy  V.  LightowttT,  2  Ch. 
478;  Pemiiiiyton  v.  Briniop  Hall 
Coiil  Co..  5  C.  D.  772;  and  see 
John  Fcun^  it  Co.  v.  Jluiikirr  Di»- 
tillrry  Co.,  (1893)  A.  C.  691. 

(m)  Il'twdv.  H'aHrf,  3Exoh.748; 
Wood  V.  SaUliffe,  2  Sim.  N.  S.  163, 
166 ;  UT<t»ley  v.  LighU-wlrr,  3  Eq. 
279  ;  ib.  2  Ch.  481 ;  AU.-Qea.  ». 
I.eedi  CorpoTiitiim,  5  Ch.  583 ;  Blair 
V.  Deakiii,  57  L.  T.  522.  W.  N. 
(1887)  148. 

(n)  Peiininyton  v.  Brinx^  Hal 
CmI  Co.,  3  C.  D.  p.  772. 
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water  may  be  acquired  by  prescription  (o).  But  the  mere 
-  omiBsion  by  a  riparian  proprietor  to  use  the  water  of  the  Btre&m 
does  not  impair  his  title,  or  confer  any  right  thereto  upon 
another.  The  right  exista  whether  he  exercises  it  or  not.  He 
may  begin  to  exercise  it  whenever  he  will.  It  is  not  the  non- 
user  by  a  man  of  his  right,  but  the  adverse  enjoyment  by 
another  daring  twenty  years,  which  destroys  the  right  (p). 
The  time  from  which  a  prescriptive  right  b^^s  to  accrne  is 
the  time  when  the  rights  of  another  riparian  proprietor  is 
disturbed  (9).  As  between  two  opposite  riparian  proprietors, 
the  user  by  the  one  of  the  whole  or  the  greater  part  of  the  water 
by  means  of  structures  erected  upon  and  within  the  limits  of 
his  own  estate  is  not  an  adverse  poBsession,  which  will  raise 
the  presumption  of  grant,  for  riparian  proprietors  on  the  oppo- 
site banks  of  a  stream  stand  to  each  other  in  the  relation  and 
with  substantially  the  rights  of  tenants  in  common  (>-).  To 
constitute  adverse  possession,  the  possession  by  the  one  mnst 
be  so  wholly  inconsistent  with  the  claim  of  the  other  as  to 
amount  to  an  actual  ouster  (s).  The  abstraction  of  water  from 
a  stream  openly  and  onder  claim  of  right  for  a  period  of 
twenty  years  to  a  tenement  not  abutting  on  the  stream  will 
create  no  easement  to  have  pure  water  flow  down  the  stream 
to  the  point  of  abstraction  (t). 
PrtKription  Act  The  acquisition  of  new  rights  to  water  by  long  user  comes 
within  the  provisions  of  the  Prescription  Act  2  &  3  Will.  IV. 
c.  71.  By  the  2nd  and  4th  clauses  of  that  Act  the  continuous 
enjoyment  as  of  right  (»)  of  a  watercourse  (2;)  or  the  use  of 
water  as  an  easement  over  or  from  any  land  or  water  for  twenty 

(o)  Brolty  T.  Shan;  6  Eart,  208 ;  (r)  /Va«    v.     Lamion,    2    Allai 

8  E.  E.  466;  Samjmm  v.  Hoddiiivit,  [Amet.)  275  ;  Beainnaii  v,  Kimrlla, 

1  C.  B.N.S.  611;  H>66  V. -Bird.  13  8  Ir.  C.  L.  291. 
C.  B.  N.  S.  643.    See  Commiisuffrt  (t)  lb.     See  Strdman  v.  ftmith,  8 

of  f'rench  Hock  v.   Hugo,  10  A.  C.  E.  &  B.  1. 

Si6;  McIntyreBTolhersY.McaaviH,  (t)  Stockport    Walertaorks    Co.   t. 

(1993}  A.  C.  268.  Potter,  3  H.  &  C.  300. 

(jj)  Sealty  v.  Skua;  6  East,  208 ;  (u)  See    Oardner    v.     Hodgtoir'i 

dE.E.466;   Croul-^/v.  Lightowler,  Kiiigatoii    Breiimriu    Co.,   (1900)   1 

3  Eq.  279.  Ch.  392,  (1901)  2  Ch.  198. 

(g)  Kentit  v.  Great  Eastern  Bail-         (»;}  See  Chamber  CvUiery  Co.  T. 

way  Co.,  27  C.  D.  122,  129.  HopwiM.  32  C.  D.  358. 


2  fc  S  Will  IV. 
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rears  nest  before  the  commencement  of  some  suit  or  action 
in  which  the  claim  has  been  brought  in  question  (j/)  without 
interruption  acquiesced  in  for  a  year  {z) ,  is  evidence  from 
which  a  jury  is  justified  in  presuming  a  right,  if  the  claim  be 
otherwise  good  at  common  law  (a). 

A  r^;ht  may  be  acquired  under  the  statute  to  interfere  with 
the  conree  of  water  either  bj  damming  it  up  and  forcing  it  back 
open  the  land  above,  or  by  transmitting  it  altered  in  quality  or 
quantity  or  velocity  to  the  inferior  proprietor  (b).  A  claim  to 
discharge  a  stream  of  water  either  in  its  natural  state  or 
changed  in  quaUty  over  land((r),  or  to  foul  a  stream  by 
throwing  rubbish  into  ii{d),  or  by  discharging  into  it  sewage 
water  (e),  or  water  fouled  in  the  process  of  manufacture  (/), 
or  generally  to  interfere  with  its  purity  to  such  an  extent  as  to 
cause  damage  to  another  (g),  is  within  the  statute.  So  also  a 
claim  to  go  on  the  soil  of  another  to  clear  a  mill-stream  and 
repair  its  banks  (A),  or  turn  the  water  into  an  artificial  water- 
course (t),  is  within  the  statute.  If  a  right  to  discharge  water 
over  the  land  of  another  in  a  specific  channel  be  acquired  by 
prescription,  the  obstruction  of  the  channel  by  the  owner  of 
the  servient  tenement  is  an  invasion  of  a  legal  right  for  which 
an  action  is  maintainable  without  proof  of  actual  perceptible 
damage  (,k). 

Persons  within  the  district  where  the  custom  of  tin  bounding 
prevails  are  not  in  a  less  favourable  condition  in  reference  to 
acquiring  rights  of  water  by  prescription  than  in  other  parts  of 

(y)  C"oper  v.  Hvbbiii-Jc,  12  C.  B. 
X.  S.  4M 1  ante,  {^.  149,  IdO. 

(i)  AnU,  |).  150;  Ennin-  •:  Bar- 
letll,  2  Gifl.  420. 

(a)  Oaved  v.  Martyn,  19  C.  B. 
N.  a  732. 

(*)  Wright  V.  Howard,  1  Sim.  & 
9L  190;  24  B.  S.  169 ;  Sampion  v. 
HoddiooU,  1  C.  B.  N.  8.  690. 

(c)  Wright  v.  lr.7i.nnM.  1  M.  & 
ff.  77 ;  46  E.  E.  266 ;  Britcoe  v. 
DroHght,  U  It.  C.  L.  250.  See  Ark- 
aright  t.  Gtll,  d  M.  ft  W.  203;  S2 
B.  E.  671. 

{d)  Carlyon  v.  Loveriiig,  1  H.  & 


N.  798  ;   ffui-erf  v.  Marlya,  19  C.  B. 
N.  S.  732. 

{e)  Att.-Grii.  V.  Luton  Board  of 
Health,  2  Jur.  N.  S.  181. 

(/)  ifw>«  T.  Wfbb,  1  C.  B.  N.  S. 
673 ;  Margatroyd  y.  Sobinaon,  7  S. 
&  B.  391. 

(^)  Wer/u  V.  Heward,  10  W.  E. 
337. 

(A)  Peter  v.  Haiiitl,  5  C.  B.  568 
Beettoii  V.  Weate,  5  E.  ft  B.  996. 

(i)  Beeatoit  v.  WeaU,  5  E.  ft  B. 
996. 

(k)  Claxtmt  v.  VtaxUm,  I.  E.  7  C. 
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CbBp.  VI.      the  coantr;  {I).    The  easement  passes  to  the  owner  of  the  soil 

— —  when  the  bounding  comee  to  an  end  (m). 

Euemeou  in  The  right  to  ftffect  the  quality,  the  quantity,  or  the  flow  of 

water  in  a  manner  not  justified  by  natural  right  is  an  easement, 
and  is  therefore  subject  to  the  general  law  of  easements.  The 
right  becomes  extinguished  upon  unity  of  seisin  and  posBessioD 

jimita  i>f  tiie  of  both  tenements  in  the  same  person  (u).  The  right  whea 
acquired  by  grant  must  be  measured  by  the  terms  of  the 
grant  (0) ;  when  derived  from  prescription  or  under  the  statute, 
it  must  be  measured  by  the  actual  enjoyment,  and  can  only  be 
commensurate  with  it.  A  man  who  has  aequired  a  right  b; 
actual  enjoyment  is  entitled  to  all  which  he  baa  enjoyed  during 
the  prescribed  period  both  to  the  same  extent  and  in  the  same 
specific  manner,  but  to  nothing  more{p).  The  user  which 
originated  the  right  must  also  be  its  measure  (q).  If  a  man 
hae  acquired  the  right  to  divert  water  in  certain  proportions,  he 
cannot  increase  the  proportions  (r).  80  also  if  the  enjoyment 
has  been  only  upon  certain  days  in  the  week,  the  water  cannot 
be  used  on  other  days  («).  So  also  a  man  who  has  gained  a 
right  to  foul  the  waters  of  a  stream  cannot,  if  be  enlarge  his 
works,  claim  a  right  to  discharge  into  the  stream  a  greater 
quantity  of  fouled  matter  than  he  gained  the  right  to  discharge 
by  user  during  the  prescribed  period  (t).  80  also  if  a  man 
has  an  artificial  drain  or  sewer  by  which  he  drains  either  water 
or  sewage  into  hie  neighbour's  land,  he  cannot  use  that  drain 
so  as  to  drain  another  close  or  another  house  (u).  So  also  if 
a  prescriptive  right  has  been  acquired  to  send  some  sewage  into 
the  sewers  of  another  district,  the  burden  cannot  be  increased 
without  the  consent  of  the  sanitary  authority  of  the  latter 

(0  Oaitd  V.  Martyii,  19  C.  B.  N.  Wrlh  G<rmmimiontrt,  1  Ch.  332. 

S,   732  ;    Ivimtij  v.  blocker,   1   Ch.  (ij)   CruMtey  v.  Lightowlrr,  2  CI. 

396.  481. 

(m)  Tvinuy  v.  Sh-rker,  ib.  (r)   Brown  v.  Bftt.  1  Wila.  174. 

(r)  Eivart  v.   Coehraue,  4  Ifocq.  {»)  StriOt   v.    Bini'Tigdon,   5   Eep. 

Ill;   Baird   v.   Furlu,i>;   ib.    141;  36;  8  E.  B.  834. 

ante,  p.  132.  (()  Moore  v.  Webh,  1  C.  B.  N.  S. 

(»)  Wood  v.Saundert,  10  0^.062.  673. 

{p)  Braley  t.  Sliaai,  6  East,  20S ;  (11)  MttropollUiii  Board  of  Wt/rU 

6  £.  H.  466 ;  havit»  y.  WiUiatat,  16  v.  Lmvlon  and  Surth  WegUnt  Saii- 

Q.  B.  558  ;  QxhUmid  y.  Tunhridge  way  Co.,  17  C.  D.  '^46. 
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district  (x).    The  fact  that  the  inhabitante  of  a  towa  may  have     c^»v-  y- 
acquired  a  prescriptive  right  to  drain  their  houses  into  a  stream  -  —    - 
does  not  give  a  public  board  acting  on  behalf  of  the  community 
a  right  to  discharge  the  sewage  of  the  town  into  the  stream, 
80  as  to  cause   riparian   proprietors  a  greater  amonnt  of 
inconvenience  than  they  were  exposed  to  before  (j/). 

But  although  the  extent  of  a  prescriptive  right  is  limited  by  Alteration  in  t 
the  actual  enjoyment,  the  mode  and  manner  in  which  the  right 
ia  exercised  need  not  be  the  same.  A  change  in  the  mode  and 
object  of  the  use  of  the  water  is  justifiable,  provided  the 
quantity  taken  be  not  sensibly  increased  or  the  quality  sensibly 
affected,  or  the  alteration  be  not  such  as  to  cast  a  greater 
burthen  upon  the  other  riparian  proprietora  All  that  the  law 
requires  ie  that  the  rights  of  others  be  not  sensibly  or  materially 
affected  (z).  Persons  who  have  a  right  to  navigate  a  canal  are 
not  limited  to  any  mode  of  traction  or  propulsion.  They  may 
ose  Bteam  power,  provided  it  occasions  no  more  than  ordinary 
injury  to  the  canal  (a).  So  also  the  owner  of  a  paper  mill  who 
has  acquired  a  prescriptive  right  to  foul  a  stream  by  dis- 
charging into  it  refuse  and  washings  produced  by  the  workings 
of  rags,  used  for  the  purposes  of  the  business,  may  introdace  a 
new  vegetable  fibre  for  the  purposes  of  the  manufacture,  instead 
of  using  rags,  provided  he  ioea  not  thereby  increase  the  pollu- 
tion of  the  stream  {b).     The  onus  lies  in  the  plaintiff  of  proving 

the  increase  of  pollution  (c). 
lu  determining  whether  a  greater  burden  is  cast  on  the 
(x)  Att.-Gm  Y.Arfon Local Boiiril,      258;    19  R.  E.  312;    Thoma4  v. 

22  C.  D.  221.     See  also  Brown  v.      Thomai.  2  Cr.  H.  &  B.  34 ;  41  R.  B. 

Coq.on,lio>i  of  DuHMtable,  (1899)  2      678 ;  Hall  v.  Swi/t.  4  Bing.  N.  C. 

Ch.  378 ;  Islington  Ytitry  v.  Horusry      381  ;    44   B.    R.    728  ;    Harvey   v. 

I'rhan  DiitHct  CounnI,  (1900)  1  Ch.       Walteri,   L.  E.  8   C.   P.    IM.     Cf. 

69J  (C.  A.).  Hi-yal  Mail   Sltam  Packet    Co.   v. 

Is)  Att.'Oen.  v.  Lidon   Board  of      Qearijt  and  Branday,   (1900)  A.  (', 

Smith,  2  Jar.  N.  8.  180;  Att.-Ua,.      480. 

T.  Bvroujih  of  Birminffhina,  4  £.  &  (a)   Oaie  v.  Midland  Builway  Co. , 

J.i'JS)  Ihidtmidv.  Tiinbridgr  WtlU      27  Beav.  247. 

'.WmiMi'onn-i,  1  Ch.  349 ;  Btmiiii  t.  (6)  Baxnidalt  y,  M' Murray,  2  Cli. 

'Mporalion  of  nii>,«labir,  (1890)  2      790;  Royal  Mail  StramPafket  Co.  \. 

Ci.  378.  aa»yta>,dBra„day. (1900)A.C.iSU. 

(i)  LaUr^ra  fair,  4  Co.  K.  86  b. ;  (c)  Bivrendale  v.  M' Murray,  2  Ch. 

Suuidrrt  v.  Nfumta,,,  1  B.  &  Aid.      790. 
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servient  tenement  b;  an  alteration  of  the  dominant  tenement, 
-  the  thing  must  be  looked  at  from  a  reasonable  point  of  view. 
A  mere  small  alteration  or  addition  to  the  burden  would  not 
be  an  illegal  act  (d). 

If  a  man  having  a  limited  right  in  water  exercisea  the  right 
in  excess  (as  where  a  man  having  a  right  to  send  clean  water 
down  a  drain  sends  down  foul  water  (c)),  the  person  against 
whom  it  is  eiercised  may  obstruct  the  whole  flow,  if  he  cannot 
obstruct  the  part  in  excess  without  obstructing  the  whole. 
An  action  will  not  lie  for  the  obstruction  until  the  right  has 
been  reduced  within  its  proper  limits  (/).  If  the  part  in 
excess  can  be  separated,  the  party  against  whom  it  is  exercised 
may  not  Btop  the  wbole  flow  (g). 

The  right  to  an  easement  in  water  may  be  lost  by  abandon- 
ment, where  the  circumstances  of  the  case  are  such  that  an 
intention  to  abandon  the  right  permanently  can  be  reasonably 
presumed  (ft).  The  right,  however,  is  not  lost  by  a  temporary 
interruption  from  natural  causes  (i). 

The  rights  and  liabilities  of  parties  in  respect  of  artificial 
streams  and  watercourses  are  entirely  distinct  from  the  rights 
and  liabilities  of  riparian  proprietors  in  respect  of  natural 
streams  and  wateicourBes  (k).  The  water  in  an  artificial 
stream  is  the  property  of  the  party  by  whom  it  is  created  or 
caused  to  flow.  If  the  stream  so  created  is  made  to  flow  upon 
the  land  of  a  neighbour  without  his  consent,  it  is  a  wrong  for 
which  the  party  causing  the  flow  is  Uable ;  but  he  may  by  long 
enjoyment  gain  a  right  to  continue  the  discharge.  His  neigh- 
bour, however,  cannot  gain  by  long  enjoyment  a  right  to  insist 
on  the  continuance  of  the  discharge.  The  discharge  of  water 
for  twenty  years  from  a  mine  by  a  mine  owner  in  the  course 


(d}  Wood  V.  Sauiiden,  10  Ch. 
582. 

(e)  Cawkwell  t.  SutttU.  26  L.  J. 
Ei.  34. 

(/)  Cawkwdl  T.  aiMteil,  26  L.  J. 
Ex.  34 1  Blackbarne  v.  Somen,  6 
L.  R.  1.  5 ;  Watvm  v.  Trotykiun, 
48  L.  T.  608.  See  FrecAette  v.  St 
lt!/adtttht,9A..C.  185.   Of.  Tapling 


v.Jtnia,  11  H.  L.  C.  200. 

(S)  Hill  V.  Cock.  26  L.  T.  185. 

(A)  Avie,  p.  152;  Croulfy  v. 
Lif/htowler,  3  Eq.  292,  2  Ch.  482. 

(0  Hall  V.  aaii/l,  4  Bing.  N.  C. 
381  ;  44  B.  R.  728.  See  Carr  v. 
Fatter,  3  Q.  B.  581. 

(A)  Bumnot  v.  /^«</,  (1901)  2Cli. 
502.507. 
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of  his  mimng  operatioDB,  or  by  a  landowDOr  from  hia  draioage  ('W-  V 
works,  will  give  no  right  to  a  neighbour  below  who  has  enjoyed  —  — 
the  benefit  ot  the  water,  so  as  to  preclude  the  mine  owner  from 
ceasing  to  pnmp  out  his  mine  after  the  ore  shall  have  been 
exhausted,  or  from  sending  the  water  off  in  a  different  direction, 
or  the  landowner  from  altering  the  course  or  level  of  his 
draina  (0-  As  between  intermediate  proprietors  below  the  one 
by  whom  the  artificial  watercourse  is  created  or  caused  to  fiow, 
the  upper  one  may  at  first  intercept  the  water,  but  after  twenty 
years'  use  the  lower  proprietor  gains  a  right  to  the  flow  as 
against  the  upper  one  (m). 

The  circumstances,  however,  under  which  an  artificial  water-  AitificuJ  i^ 
courae  has  been  made,  and  the  manner  in  which  it  has  been 
used,  may  be  such  as  to  give  the  proprietors  of  land  adjacent 
all  the  rights  which  they  would  have  been  entitled  to  claim  as 
riparian  proprietors,  had  it  been  a  natural  stream  ('0-  If  it 
appear  that  the  stream  was  originally  intended  to  have  a 
permanent  flow,  or  to  be  of  a  permanent  character,  or  if  the 
party  by  whom,  or  in  whose  behalf  it  was  caused  to  flow  can 
be  shown  to  have  abandoned  permanently  the  works  by  which 
the  flow  was  cauBed  without  intention  to  resume  them,  and  to 
have  given  up  all  right  to  and  control  over  the  stream,  such 
stream  may  become  subject  to  the  law  of  prescription,  and  the 
other  laws  relating  to  natural  streams  (o).  Nor  does  a  natural 
stream  cease  to  be  so  by  reason  of  its  flowing  for  a  part  of  its 
course  over  an  artificial  bed  (p). 

(0  ArkiBTighty.  Odl,  5  M.  &  W.  Singhy.Koouiy,^  A..G.\2\:  B,Aert> 

20S;  52E.  R.  671;   Wood  v.  Wmid,  \.   liichartU,    50    L.    J.    Ch.   301; 

■t  Bxch.  "48 ;  (Ireatrex  v.  Hayteard,  M'Evoy  v.  Oreat  Northern  Railway 

8Exch.29l;  Bawttrm  y.   Taylor,  Co.,  (1900)  2Ir.E.  323,  333  ;  ifaimu 

11  Exdt.  369.  V.  PuUock,  (1898)  2  Ir.  B.  632,  (1900) 

(m)  Arkmright  y.  Oell.oll.&'W.  2  It.  E.  664;  Baity  v.  Clark.  (1902) 

203 ;  52  B.  E.  671 ;   Wood  v.  Waud,  1  Ch.  619  (C.  A.). 

3  Exch.  748 ;   Britcoe  v.  Brought.  (o)  Oaved  v.  Martya,  19  C.  B.  N. 

1 1  It.  C.  L.  250.  S.  732 ;  Ivimty  v.  Sloeker,  1  Ch.  396 ; 

(»)  Magor  t.  Chiulanck,  11  A.  &  Bladcbarae  t.  aoner$,  5  L.  R.  I.  7  ; 

£.  571;   Wood  v.    Waud,  3  Exch.  Samnkur,  &c.,  Singh  v.  Koonig,  4 

718;   Stddifft   v.   Booth,  32   L.  J.  A.  C.  121 ;  aod  see  BaiUj  v.  Clark. 

U.  B.  136 ;  NuUall  v.  BracewtU,  (1802)  1  Ch.  649  (C.  A.). 

L.  B.  2  Exch.  1 ;  Jlamethur,  Ac,  (;>)  BeuUm  \.  WeaU,  5  E.  A  B. 
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It  IB  imposBible,  however,  to  create  a  new  burden  that  is 
-  Bomething  short  of  an  easement,  that  is  to  say,  an  easement 
which  shall  be  enjoyed  nee  per  i-ivi,  nee  clam,  sed  precario  (q). 
Where  a  right  to  an  artificial  waterconree  is  claimed  by  pre- 
scription, it  is  necessary  to  consider  whether  the  watercourse 
was  made  for  a  permanent,  or  only  a  temporary  parpose.  It 
it  was  made  for  a  temporary  purpose,  the  enjoyment  would  be 
precarious,  and  prescription  would  not  apply.  The  expression 
"ft  temporary  purpose,"  within  the  meaning  of  the  rule,  is 
not  confined  to  a  purpose  which  happens  to  last  in  fact  for 
only  a  few  years,  but  includes  a  purpose  which  is  temporary 
in  the  sense  that  it  may  within  the  reasonable  contemplation 
of  the  parties  come  to  an  end  (r). 

The  rule  that  the  purpose  for  which  the  waters  of  an  artificial 
watercourse  have  been  collected  or  caused  to  flow,  is  to  be 
regarded  in  determining  whether  rights  or  interests  can  be 
acquired  in  them  by  other  persons  than  those  who  collected 
them  or  caused  them  to  flow,  applies  with  still  greater  force 
to  the  waters  of  canals  than  to  artificial  watercourses  of  an 
ordinary  character  («).  A  canal  company  having  a  duty 
imposed  on  it  by  the  legislature  to  keep  open  the  canal,  the 
legislature  must  be  taken  at  least  pnind  faeie  to  have  intended 
that  the  powers  and  control  over  the  waters  of  the  canal 
should  be  vested  in  the  company  (f).  A  canal  company  which 
has  enjoyed  for  a  number  of  years  the  flow  of  the  sorploB 
waters  of  another  canal  lying  on  a  higher  level,  has  no  right 
to  insist  on  the  continuance  of  the  flow  (u).  Nor  can  the 
water  of  a  canal  be  abstracted  by  the  adjacent  proprietors, 
without  the  consent  of  the  company  (j-).     In  Attorney-General 

936 ;  Jtrua^  t.  Drvuffhf.  1 1  Ir.  C.  L.  ((J  lb. 

230;    Oaved  t.  Marti/n,  19  C.  B.  (ii)  lb.    SooAtt.-aeii.y.  Corpora- 

N.  8.  732.  lion  of  I'lifmmdh,  9  BoftT.  67. 

(.,)  Per  FttTwell,  J.,  (1901)  2  Ch.  {x)  S«chdale  Canal  Co.  t.  King. 

511.  14  Q.  B.   122;  Rockdale  Canal  Co. 

(r)  BttTTOWit.  Lanij,  (1901)  2  Ch.  y.  Badrliffe.   18  Q.  B.  287;  8i«m- 

302,  aOS.  dim    Watmmrrkt    Cii.  y.   WilU  and 

(«)  SUiffOrdthirriind  Woreettrrthire  Serkt  Caiial,  *te.,  G>.,  7  L.  B.  H.  L. 

Cniiiil  Ci'.  y.  Birmingham  Caiial  Co.,  697, 
1  L.  E.  H.  L.  254. 
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V.  Great  Eastern  Raibcay  Co.  (y),  s  railway  company  was  iChip.  VI. 
restrained  from  taking  a  large  quantity  of  water  for  the  aee  — -- — ~ 
oi  their  stations,  from  a  river  under  the  control  of  conservators, 
credit  being  given  to  the  evidence  on  their  part  that  taking 
the  water  wonld  impede  the  navigation  against  the  evidence 
on  the  part  of  the  company  that  taking  sach  water  would 
produce  no  appreciable  injury. 

The  fooling  ot  the  water  of  an  artificial  watercourse  is  a 
Bpecies  of  injury  which  does  not  stand  upon  the  same  footing 
iB  the  abstraction  of  it.  Neither  the  party  who  originates  the 
waterconrae,  nor  the  upper  proprietors,  nor  the  intermediate 
ovnere,  may  pollute  the  stream,  so  as  to  cast  a  greater  burden 
on  the  proprietors  below  (z).  The  right,  however,  may  be 
acquired  by  long  use  (a). 

The  principleB  which  apply  to  water  flowing  in  a  known  and  Snrface-water, 
defined  channel  do  not  apply  to  water  of  a  temporary  and  casual 
character,  which  does  not  flow  in  a  regular  channel,  or  has  no 
certain  course,  but  which  merely  squanders  itself  over  the  sur- 
face of  land  (6) .  Water  of  this  character  may  be  drained  away  or 
appropriated  before  it  reaches  any  defined  channel  of  water(c). 

Ab  distinguished  from   water  of  a  casual  and  temporary  DiatiDctioD 

character,  a  watercourse  is  a  flow  of  water  usaally  flowing  in  ^o^i^d™^^ 

a  certain  direction,  and  by  a  regular  channel,  bavins  a  bed, "'  ■  ow"»l 

°  character. 

banks,  and  sides,  and  possessing  that  unity  of  character  by 

which  the  flow  on  one  man's  land  can  be  identified  with  that  on 

the  land  of  his  neighbour  (rf).    It  is  not  requisite  that  the 

(y)  6C1l572.  [«)  lb.;  Bawitron  v.   Taylor,   11 

(z)  Magor  v.  Chadwick,  11  A.  &  Exoh.373.  ^w>Manc}K*Ur,ShejSi<U, 

E.  371  ;    Wood  t.   Waud,  3  Exch.  and    Linixinihire   Baitway   Co.   v. 

748 ;  BkuJchame  ▼.  Somen,  b  L.  B.  Worksirp  Board  of  Htalth,  23  Beav. 

I.  7;  Batly  y.  CUxrk,  (1902)  1  Ch.  198 ;   Holktr  v.  Porntt,  L.  E.  1" 

649  (C.  A.).  Ei.  61 ;  M'Nab  v.  Robertton,  (18S7) 

(a)  Magor  v.  Chadwiek,  11  A.  &  A.  G.  129.    As  to  whether  there  i.i 

B.  £71 ;    Wood  t.  Watid,  3  Ezch.  a  right  to  drain  luider^Touiid  water 

748 ;  BaOy  y.  Clark.  (1902)  I  Ch.  where  the  effect  would  be  to  cause 

649  (C.  A.).  a  neighbour's  land  to  subside,  see 

(6)  Broadhent  v.  Bamtbothain,  11  Ji/rdaon   v.   Sutton,   d:c.,   Oa*   Co., 

Exoh.  602;  Chatemore  t.  Bkhardi,  (1899)  2  Ch.  pp.  239,  242,  243. 

7H.Ii.349;  Bntdft/rd  Corporation  (rf)  Brhcoe-v. DrottgM.Wb.C.l.. 

V.  PiMtt,  (1895)  A.  0.  687.  271.  ptr  Chriatian,  J.    See  Be^c  y. 

K.I.  13 


vGoot^le 


NUI6ANCEB    RBLATINO   TO   WATEB. 

stream  ahoald  flow  continuously  :  it  tn&j  be  dry  at  times,  but  it 
-  must  have  a  well-defined  and  substantial  existence  (c).  Water, 
though  it  may  squander  itself  in  fiood-time  over  the  surface, 
may  nevertheless  flow  in  a  defined  channel  (/)■  So  also  water, 
though  owing  to  the  level  character  of  the  land  it  may  spread 
out  over  a  wide  space  without  any  apparent  banks,  stiil 
continues  to  be  a  watercourse,  if  it  usually  flows  in  a  continnoas 
current  and  passes  over  the  surface  to  the  land  below  {{i). 

The  same  principles  which  apply  to  water  of  a  casual  and 
temporary  character  which  squanders  itself  over  the  surface.are 
equally.if  not  more  strongly, applicable  to  subterraneous  water 
of  the  same  casual  and  undefined  description,  which  does  not 
flow  in  a  well-defined  and  known  ijig)  channel,  but  merely 
percolates  or  oozes  through  the  soil  more  or  less  according  to 
the  quantity  of  rain  that  may  chance  to  fall.  A  man  may  by 
operations  on  his  own  soil,  or  in  the  execution  of  works  which 
he  is  authorised  to  make,  intercept,  drain  away,  and  appro- 
priate as  much  of  such  water  as  be  pleases,  notwithstanding 
the  effect  may  be  not  only  to  prevent  it  reaching  bis  neigh- 
bour's land,  but  even  to  cause  the  water  already  collected 
there  in  wells  and  ponds  to  percolate  away,  so  as  to  leave  his 
neighbour's  land  dry  (A). 

The  right  which  a  man  has  to  divert  or  appropriate  perco- 
lating water  within  bis  own  land  so  as  to  deprive  bis  neighbour 
of  such  water  is  the  same  whether  his  motive  is  bona  Jidf  to 
improve  his  own  land,  or  maliciously  to  injure  his  neighbour, 
or  to  induce  bis  neighbour  to  buy  him  out  (i).    But  he  may 

IiihahitaiiUofCh-fordihiTK,  1  B.  ft  A.  (yj)  See  Bradford  Corparatimi  v. 

■iS9,  301 ;   Taglor  v.  UorpomtioH  of  Frrrand,  (1902)  2  Ch.  655  (C.  A.). 
Hi.  Hehii»,6  C.  D.  264;   M-A'aby.  (A)  Ado,,  v.  Blundtll,  12  U.  ft 

Itoherlton,  (1897)  A.  C.  129.  W.  324  ;   Cltatemort  v.  Bithardi.  7 

(0  Lnthtr  v.  Winnisimmtrt  Co.,  9  H.   L.   C.   349;  New  Shtr  Co.  r. 

Cush.  (Amer.)  171 ;  Atlilty  y.  Wol~  Johntoit,  2  EL  &  EL  435 ;   Quern  t. 

aOt,  11  ib.  192;  BarMey  y.  WUrox,  Metropolitan  Board  of  n'vrki,SB.&. 

40  Amer.  K.  520.  S,  710 ;  Ewart  v.  Be^ait  Poor  £aic 

(/)  Briiixe  V.  Drought,  U  Ir.  C.  Oiiardiant,  9  L.  E.  L  180;  Lybt'i 

L,  250.     Sw  Oibb*  T.  Willianu,  37  Apptal,  bV  Amer.  B.  543. 
Amer.  R.  241,  (i)  BradfordCorporatiimy.PIA-tn, 

{g)  Maa>mbery.Ood/rei/,nAmeT.  (1895)  1  Ch.  145,  (1895)  A.  C.  587. 

B.  349.  Cf.  Atlrn  V.  Flood,  (1898)  A  C.  1- 
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not  draw  off  the  water  flowing  underground  in  a  certain  and      *^|^P'  ^l. 

weU-defined  channel  through  bis  neighbour'a  land.  Ifhecannot 

get  at  the  underground  water  without  touching  the  water  in  a 
known  0)  and  defined  channel,  he  cannot  get  it  at  all  (k). 

The  case  is  different  where  polluted  water  penetrates  into  PoUuiioD  of 
the  earth  on  one  man's  land,  and  percolates  through  to  the^^°,  '°* 
wells  and  springs  of  his  neighbour.  Though  water  percolating 
in  the  soil  is  a  common  reservoir  or  source  which  any  land- 
owner may  intercept  and  appropriate,  but  in  which  no 
landowner  has  any  property,  no  landowner  has  a  right  by  any 
operations  on  his  land  to  contaminate  this  common  reservoir 
or  source.  Every  owner  of  land  under  which  such  water 
percolates  has  a  right  to  have  it  in  its  natural  condition,  and 
no  one  is  entitled  to  interfere  with  that  right  by  polluting  that 
common  source.  A  landowner  has  a  right  to  draw  up  the 
water  lying  under  his  land  in  its  natural  condition,  and  may 
iu  the  exercise  of  that  natural  right  use  pumps  or  other 
appliances  for  the  purpose  (0*  In  a  case  accordingly,  where 
tlie  plaintiff  and  the  defendant  had  each  a  well  on  his  land, 
and  the  defendant  turned  sewage  into  his  well,  which  perco- 
lating through  the  soil  polluted  the  water  which  the  plaintiff 
pumped  up  from  his  well,  an  injunction  was  granted  restram- 
ing  the  defendant  from  thus  polluting  the  water  which  formed 
the  supply  of  the  plauitiff's  well  (hi). 

When  land  is  so  located  that  water  naturally  or  in  the  course  Dmuu^s. 
of  ordinary  agricultural  operations,  such  as  by  deep  ploughing, 
descends  from  the  estate  of  the  superior  proprietor  to  the 
inferior  estate,  the  owner  of  the  latter  cannot  do  anything  to 
prevent  the  course  of  such  water.  If  he  build  a  wall  at  the 
upper  part  of  his  estate  so  as  to  prevent  the  water  from 
descending  on  it,  whereby  the  land  above  is  damaged,  there  is 
an  actionable  injury.  The  owner  of  land  lying  on  a  lower 
level  is  subject  to  the  burden  of  receiving  water  which  drains 
naturally  or  in  the  course  of  ordinary  agricultural  operations, 

{j"|  See  Bradford  Cori-.nilwH  v.       217  (C.  A.). 
^■-TTonrf,  (190-i)  2  Ch.  651  (C.  A.).  (/)  IMUird  v.    Tomliiison,  29  C. 

ft)  Grand  Juacthii  Cimil  Uo.  v.       D.  li:.. 
t^h-gar.   ft    Ch.   488;    J<>nlf>.;,    v.  (.-<)  lb. 

.S«iloM,  *e.,  Gai  Co.,  (1809)  2  Ch. 
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such  as  by  deep  ploughing,  from  land  on  a  higher  level.  The 
-  upper  proprietor  may  drain  his  land,  and  the  proprietor  below 
must  receive  the  water  bo  drained ;  but  the  upper  proprietor 
may  not,  by  adopting  a  particnlar  system  of  drainage,  or  b; 
introducing  alterations  in  the  mode  ot  drainage,  cause  the 
drainage  water  to  flow  on  his  neighbonr'B  land  in  an  injuriooB 
manner,  or  obstract  the  drainage  of  other  lands  by  overloading 
the  ancient  drains  with  water  (n). 
>■  A  mineowner  has  a  right  to  work  hia  mines  in  the  manner 
most  convenient  and  beneficial  to  himself  for  the  pnrpose  of 
getting  out  the  whole  of  the  minerals  from  his  mine,  and  is 
not  responsible  for  any  damage  oecaaioned  by  water  which  flows 
by  gravitation  or  natural  cauaea  into  an  adjoining  mine,  pro- 
vided the  mines  have  been  worked  with  due  skill  in  the  nsaal 
and  ordinary  manner  (o).  It  is  immaterial  that  his  own  acts 
have  conduced  to  produce  the  injury,  if  his  acts  have  been  only 
thoae  of  the  proper  and  ordinary  working  of  his  own  mine  with- 
out default  or  negligence  (p) .  But  he  may  not  pump  water  out 
of  his  mines  into  the  adjoining  mines,  ao  as  to  increase  the  flow 
into  them,  or  use  any  artificial  meana  or  do  anything  whereby 
water  ahould  be  cauaed  to  go  into  the  adjoining  mines,  which 
would  not  otherwiae  have  arrived  there  by  natural  causes  (q). 
Where  for  hia  own  convenience  he  makea  a  new  artificial  water- 
course, he  must  take  care  that  he  conatructs  it  in  such  a  manner 
that  it  shall  be  capable  of  conveying  off  the  water  that  might 
flow  into  it  from  all  such  floods  or  rainfalls  as  might  reaaonably 
be  expected  to  happen  in  the  locality  (r).     The  owner  of  the 

(n)  iJoiKMn  V.  ftitw,  fiHs.416;  (p)  f  WcSer  T.  Smitft,  2  App.  Ga. 

Smith  V.  Kenrick,   7  C.  B.  fllS;  781. 

JliigJiet  T.  Anderaoti,  44  Amer.  B.  (g)  Baird  v.  ITt'ffiamBon,  15  C.B. 

148.    See  Enrl  of  Ripon  v.  Bobart,  N.  8.    391 ;    Wt*tmi>t»ler    Brymhn 

3  M.  &  K.    16B;   Moiitf/omerie  v.  Coal,  <i(.,  Co.  v.  Clapton,  36  L.  J. 

Bacha7ian't  Tnietres,  15  Dec.  of  Ct.  Ch.  477  ;  Lomax  v.  Stott,  39  L.  i. 

ofSesan.,2ndseries.p.853;  Whalhy  Oh.  833;   Crompton  \.  Lta,  19  Eii. 

V,  Lanraihire  (H)ii  Yorkshire  Sail-  US,   127;    Weti   Cumberland  Iron, 

ivatj  Co.,  13  Q.  B.  D.  131  (0.  A.).  *c.,  Co.  \.  Kenyan,  11  C.  D.  782: 

(o)  Smith    V.   ffeiinrf-,    7   C.   B.  John  Young  A  Co.  v.  Baii!atr  Bit- 

564;  Bnird  v.  WiUiammn,  15  C.  B.  tilUry  Co.,  (1893)  A.  C.  691,  697. 

N.  S.   376;   Wilso,,   v.    iraildrll,   2  (r)  Fletcher  ■?.  Smith,  2  A^.  C^ 

App.  Ca.  99.  781. 
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lower  mine  mast,  if  he  vishes  tx)  guard  against  the  natural     '^^  Vi. 

flow  of  water  from  the  mines  of  his  neighbour,  have  a  barrier  '■ — r 

in  the  upper  part  of  his  mine  to  pen  back  the  water  (s).  If  the 
owner  of  the  higher  mine  trespaBses  upon  this  barrier  he  is  liable 
for  the  conseqnential  damage,  as  well  as  for  the  value  of  the 
coal,  but  he  is  not  bound  to  fill  up  the  excavation  which  he  has 
made  (0-  But  in  Lord  Mexbnrough  v.  Bower  («),  the  tenant 
of  a  coUiery  was  restrained  in  an  action  brought  by  the  lessors 
from  allowing  a  communication  which  he  had  opened  into  an 
adjoining  minet  in  breach  ot  the  covenants  in  the  lease,  to 
remain  open. 

If  a  man  tor  his  own  purposes  makes  a  reservoir  on  his  land  Bwape  or  «»taT, 
and  collects  water  there,  he  must  use  all  reasonable  care  to 
keep  it  safely  there.  If  he  does  not  do  so,  and  the  water 
escapes,  he  is  answerable  tor  all  the  damage  which  is  the 
natural  consequences  ot  its  escape  (x),  unless  he  can  show 
that  the  escape  was  caused  by  an  agent  beyond  his  control, 
such  as  a  storm,  which  amounts  to  vis  viajor,  or  the  act  of  God, 
in  the  sense  that  it  is  practically,  though  not  physically, 
impossible  to  resist  it  (y) ;  or  unless  what  be  has  done, 
though  it  may  in  point  of  law  be  wrongful,  has  not  caiiBed 
any  additional  damage  {z) ;  or  unless  what  has  happened  is 
only  the  inevitable  result  of  what  the  legislature  has  autboriyed 
him  to  do  (a) ;  or  unless  the  plaintiff  has  consented  to  the 
vater  being  stored  on  the  defendant's  premises,  and  its  escape 

;j1  ISaird  v.  WiUiamami,  15  C.  B.  v.    Woo}/,    ib.   426,   i'Z%  ;    and   noa 

X.  S.  392.     See  Baird  v,  MtmMand  National    Telephone    Cu.   v.   Btd-rr, 

Iron  and  Strel  Co.,  24  Dec.  of  Ct  of  (1893)  2  Ch.  188  ;  E.  &  S.  Afru-an 

Se*su.,  2nd  8eri«8,  p.  1418.  Telegraph  Go.  v,  CVijw  Tuvin  Tram- 

\t)  VIegg   v.   Dearden,    12   Q.   B.  loayt  Co.,  (1902)  A.  C.  381,  where 

376;   I'tiwdl  y.   Aikfn,  4  E.  &  J.  the  principle   waa   applied   to   the 

Wi;  Plaid  V.  Btott,  21  L.  T.  106.  case  of  an  electric  current 

{")  7  Boav.  127.  (y)  NicMt  v.  Murtland,   2  Ex. 

[j)  HyliiiuU  \.  Flaeher,  L.  E.  3  D.l;  Box  \.  Jnhb,  4  Ex.  D.  76; 

H.  L.  339 ;  Snow  v.   Whiiehead,  27  see  Lady  Botlies  v.  Kirktildy  Wntrr- 

C.  D.  388.    Comp.  A»der»(,n  v.  Op-  works,  7  App.  Ca.  694. 

I«iio-mn-,  5   Q.   B.  D.  607;    !('«(  (z)   Thoinutv.BiTMli-yhamCaual 

>-'umbiTlaiidIro>i,4te,,(.'o.\.Kvnyon,  Co.,  49  L.  J.  Q.  B.  856. 

11  C.  D.  782;  R.  H.  BttdUey  aiut  (a)  Dixon  v.  lUetTojHditun  Board 

S-iu.  Ltd.  V.  .V.  Buckley  and  Soni,  of  Works,   7   Q.    B.   D.   418,   ante, 

(18BS)  2  Q.  B.  608  (C.  A.);  Blake  pp.  128,  133. 
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has  not  been  due  to  any  negligence  of  the  defendant  (li). 
-  Moreover,  where  a  man  who  has  collected  vater  for  his  own 
purposes,  fails  to  exercise  due  care  to  keep  it  safely,  and 
damage  arises,  it  is  no  answer  to  say  that  the  immediate 
cause  of  the  damage  was  the  act  of  a  third  person  (c). 

As  between  occupieFs  of  different  fioors  of  the  same  house, 
the  one  is  not  liable  for  an  escape  of  water  to  the  premiBes  of 
the  other,  unless  negligence  can  be  shown  ((f). 

Proprietors  on  the  banks  of  a  river  are  entitled  to  protect 
their  property  from  an  invasion  of  water  by  building  a  bulwark, 
but  tfaey  are  not  at  liberty  to  conduct  their  operations  bo  as  to 
do  any  actual  injury  to  the  property  on  the  opposite  side  of  the 
river  (e).  One  riparian  proprietor  may  not  dam  or  pen  up 
water  so  as  to  flood  or  otherwise  injurionslyaffect  the  lands  of 
others  (/),  or  by  making  embankments,  or  otherwise  alter  tbe 
ancient  course  of  fiood  water,  so  as  to  throw  it  in  greater 
quantity  upon  the  land  of  his  neighbour  (j).  In  WhaiUyv. 
Lancashire  and  Yorkshire  Railway  Ctrinpamj  (k)  there  had 
been  an  unprecedented  rainfall,  causing  water  to  accumulate 
against  the  side  of  the  railway  company's  embankment,  and 
the  company,  in  order  to  protect  their  embankment,  cut 
trenches  in  it,  by  which  the  water  flowed  throu^  and  found 
its  way  on  to  the  land  of  the  plaintiff,  which  was  on  a  lo^er 
level.  The  jury  found  that  the  cutting  of  the  trenches  was 
reasonably  necessary  for  the  protection  of  the  defendant's 
property,  and  that  it  was  not  done  negligently.  The  Court 
held,  however,  that,  although  the  defendants  had  not  brought 
the  water  on  their  land,  they  had  no  right  to  protect  their 
property  by  transferring  the  mischief  from  their  own  land 

(6)  B?ake  v.  Wool/,  (1888)  2  Q.  B.  H.  L.  8c.  47. 

426,  428.  (/)  nobinioH   y.    Liird  Syrou.  1 

(c)  Evartt  \.  ManthtttfT.  Sh'ffidd.  Bro.  C.  C.  588 ;    WiViame  \.   Mar- 

and   LincidnihiTe   Railway    Co.,  36  land,    2   B.    &   C.   810;     Warr   v. 

C.  D.  62a  Rffinit's  Caual  Co.,  3  D.  4  J.  212. 

{d)  Carttairt  v.   Taylor,  L.  E.  6  is)   Triifford  v.  .flra,  8  Bing.  2D4 ; 

Ex.  217;  Rosi  t.  Feddti,,   L.  E.   7  Me»ii>-ey./.ordllreudalbane.a'Bl^'ii. 

Q.  B.861,  «63;   AndtTe<n>  v.  Ojipni-  N.  S.  411;    Wickt  v.   Huuf,  John. 

Iieimer,   6  Q,   B.    D.   602  (C.   A-);  372;    Laiivnier  v.   Ortat   i^orthnu 

Blakt  V.  Wuolf,  (1898)  2  Q.  B.  426.  Ruihmiy  C:.,  16  Q.  B.  643. 

(f)  Bickfit  V.  Mi'TTU,    L.   E.   1  {!,)  13  Q.  B.  D.  131  (C.  A.). 
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to  that  of  the  plaintiff,  and  that  the  defendants  were  liable      '^i^-  vi. 

accordingly.    It  eeeme  that  a  reversioner  whose  land  is  flooded  -    - 

cannot  sue  in  respect  of  a  mere  temporary  injury,  though  the 
selling  value  of  his  reversion  is  therely  diminished  (i)- 

Rights  to  water  may  be  created  or  modified  by  deed,  li  Deed  of  gnat  of 
there  ie  a  deed  of  grant,  the  nature  and  extent  of  the  interest 
and  the  rights  and  liabilities  of  the  parties  thereto  are  regulated 
wholly  thereby,  whether  the  water  be  a  natural  stream  (k),  or 
an  artificial  watercourse  (/),  or  water  of  a  casual  and  temporary 
character  (fM)-  The  owner  of  land  cannot,  however,  create 
rights  in  water  unconnected  with  the  ordinary  use  and  enjoy- 
ment of  land,  HO  as  to  constitute  property  in  the  hands  of  the 
grantee.  Aa  between  himself  and  his  grantee  the  grant  is 
good,  but  as  against  third  parties  it  will  not  be  enforced  (n). 
1  mere  licensee  of  water,  for  instance,  cannot  maintain  an 
action  against  a  third  party  by  whom  the  water  has  been 
polluted  (o). 

An  easement  in  water  being  an  easement  of  a  continuous  Imptkatioa 
nature,  the  right  passes  by  implication  of  law  without  any 
general  words  of  conveyance  (and  independently  of  sect.  6  of 
the  Conveyancing  Act,  1661)  upon  the  grant  of  the  land, 
honse,  or  mill  to  which  the  easement  is  annexed  (j)).  Where, 
accordingly,  the  owner  of  two  mills  upon  the  same  stream 
demised  the  upper  mill,  he  was  held  to  have  granted  all  such 
conveniences  and  rights  over  the  lower  mill  as  were  necessary 
for  the  reasonable  enjoyment  of  the  upper  mill  in  the  state  in 
which  it  was  at  the  time  of  the  demise  (q).  So,  also,  where  a 
man  being  the  owner  of  a  house  or  building  and  of  land 

(i)  Suet  V.  Victoria  Graving  Dock  Ch.  582  ;   Taylor  v.   Corj>oratto»  of 

('".,  36  C.  D.  1 13.  S(.  Hciria,  6  C.  D.  264. 

(i)  JVortA.im  V.  Hurlty,  1  E.  ft  B.  (in)  Raw»l«,i  v.  Taylor,  11  Exch. 

864;  Sharp  t.   Walerhoutr,  7  E.  ft  369;  Jolinlloum  Ulitun  Go.  v.  Veyhte, 

C.  81S ;   Wullar  v.  Stewart,  2  Uiacq.  2i  Amer.  B.  125. 

*24 ;  Tayl>v  y.   Corporation  of  St.  (»)   Laii.g  v.   Whatty,  3  H.  &  N, 

HeUtu,  6  C.   D.   2M  ;    Sanfry   v.  675,  901 ;  iilodeport  Waterworks  Co. 

Surifyor-Gtiierat    o/  Natal,   (1896)  v.  Potter,  3  H.  ft  C.  300. 

A.  C.  358.  (o)  Lniug  v.   Whalty.  3  H.  ft  N. 

(0  Lte  \.  Sttifiiion,  El.  BL  ft  El.  673. 

il2;  Chadwirk  \.   Mandeii,  L.  B.  (j.)   WatU  v.  Kdtoii,  6  Ch.   174. 

i  Ex.  284;   TTWi  v.  Sanniltr»,   10  (3)  Hall  v.  LuikI,  1  H.  ft  C.  676. 
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sun'ounding  it,  through  which  a  conduit  or  drain  from  the  honse 
-  passed,  sold  the  bouse  or  building,  retaining  the  land,  the 
right  to  use  the  drain  or  conduit  wae  held  to  pass  as  a  privilege 
annexed  to  the  house  or  building  and  neceasary  to  its  beneficial 
use  (>■).  So,  also,  where  the  owner  of  properties  A  and  B 
made  a  drain  from  a  tank  on  B  to  a  lower  tank  on  the  same 
property,  and  laid  pipes  from  the  lower  tank  to  cattle  sheds 
on  property  A,  for  the  purpose  of  supplying  them  with  water, 
and  afterwards  sold  A  to  the  plaintiff,  the  right  to  have  the 
accustomed  flow  of  the  watercourse  through  the  pipes  was 
held  to  pass  by  implication  of  law  without  regard  to  the 
purpose  for  which  the  plaintiff  might  wish  to  use  it  («). 

But  a  temporary  and  precarious  easement,  being  a  right 
unknown  to  the  taw,  cannot  pass  by  implied  grant,  or  under  the 
general  words  of  sect.  6  of  the  Conveyancing  Act,  1881,  "Where, 
accordingly,  the  owner  of  an  ancient  mill  and  a  farm,  the 
cattle  of  which  were  to  some  extent  watered  at  on  ancient 
watercourse  diverted  from  a  natural  stream  and  running  on 
the  mill  property  alongside  the  farm,  but  constructed  and 
maintained  solely  for  the  purposes  of  the  mill,  conveyed  the 
farm  to  a  purchaser  without  mentioning  any  water  right,  it 
was  held  that,  having  regard  to  the  specitbl  temporary  purpose 
for  which  the  watercourse  was  constructed,  the  expense  of 
maintaining  it,  and  the  fact  that  it  lay  entirely  on  the  mill 
property,  the  purchaser  had  acquired  no  right  either  by 
implied  grant  or  under  the  Conveyancing  Act,  1881,  s.  6,  to 
have  it  continued  for  his  benefit,  and  no  right  to  the  use  of 
the  water  (if  any)  therein  (()■ 

Injunctions  will  be  granted  to  protect  the  legal  right  to  tbe 
proper  flow  of  water  in  a  natural  stream  (ii).    In  Fermndv. 

(r)  NIrhoIat  V.  Cliambrrlain,  Cro.  Railway    Co.,    6   Ch.    377 ;    Grand 

Jac.    121;    Ewart  v.    Cixhraiu,   4  JkucHou   Canal  Co.  v.  Shiigaf,  ib, 

Macq.  117.  183;   Swindon    Waltrworkt   Co.  t. 

(*)   Watta  V.  Krlion,  6  Ch.  175;  WilU  and   Brrkt   Canal,   drc,  Co., 

see  Burrowi  v.  Lavij,  (1901)  2  Ct.  L.   H.    7   H.   L.   697;     RohrrU  v. 

p.  512.  Itichardt,    W.   N.    <1881)    166,   SO 

(()  BitTrv'i-i   T.   Laug,    (1901)   2  L.  J.  Ch.  297.     See,  as  to  fom  of 

Ch.  502.  order,  1  Set.  392.     See   Qitteo  i. 

{<•)  AtL-den.   T.    fh-^t    Eaatera  Darlington   Board  o/  Health,  i  B. 
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CorporatioH  of  Bradford  (x),  a  waterworks  company,   acting      Chap.  VI. 

under  the  Waterworks  Clausea  Act,   1847,  was  reatrained 

from  diverting  a  stream  without  paying  compensation  for  the 
same,  or  making  a  deposit  and  bond  as  required  by  the  Lands 
Clauses  Act,  8  Viet.  c.  18,  s.  85.  Though  merely  nominal 
damages  may  have  been  recovered  for  the  diversion  of  water, 
the  Court  will  interfere  and  vindicate  the  right  by  perpetual 
injonction,  if  the  act  complained  of  would  cause  ii'reparable 
miBchief  or  permanent  injury,  or  would  destroy  a  right  (if). 
If  necessary,  the  injunction  will  be  in  the  mandatory 
fonn  (z). 

In  Goodhart  v.  HyetHa),  where  the  owner  of  a  house  had 
for  many  years  had  a  supply  of  water  by  pipes  passing 
through  the  adjoining  land  under  circumstances  which 
created  an  easement,  the  owner  of  the  adjoining  land  was 
restrained  from  building  on  the  line  of  pipes  on  the  ground 
that  the  means  of  access  to  the  pipes  would  be  materially 
interfered  with  and  rendered  more  expensive. 

Where  substantial  damage  is  shown,  the  Court  will  restrain  iDjanetion*  w 
the  fouling  and  pollution  of  water  (b).  If  there  is  a  house  upon  « tir»m. 
the  property  drawing  its  supply  from  the  stream,  the  fouling 
of  the  streatji  so  as  to  render  the  water  unfit  for  domestic  or 
culinary  purposes  is  substantial  damage  (c).  So  also  is  the 
pollution  of  water  to  such  an  extent  as  to  render  it  unfit  for 
cattle  to  drink  (d),  or  for  fish  to  live  in  (e),  or  for  the  purposes 
of  manufacture  (/).    So  also  is  the  discharge  of  sewage  matter 

4  S.  ai5,    6   ib.   562;    R.brrti   v.  Liiiyi"ootl  v.  Sh,wi>uirkrt  Co.,  1  Eq. 

'Iiryr/ai  Dittrict  Council,   (1899}  2  77,  336;    Att.-tlen.  v.   L'fii   Vor- 

Ck.  608  (C.  A.)-  fioralioii,  3  Ch.  5S9,  1  Set.  613. 
(i)  21  Beav.  412.  C'^)  lb. ;    GMimid  y.   Timbridyf 

Ij)  Sochdale  Canal  I'o.  v.  Kiiii/,  WrlU  Commitsioiiera,  1  Ch.  349. 

2  Sim.  N.  8.  7B.  87,  16  Boav.  630.  (</)  Ib.  ;    Oldaker  v.  Hunt,   6  D. 

|!|  Harrop  v.  Hirtt,  1  Set.  &93.  iL&Q.  376 ;  Att.-Gen.  v.  llnroagh 

(a)  35  C.  D.  182.  of  Birmingham,  4  K.  &  J.  528. 
[fc|  ElmhiTtt  V.  Spencer,  2  Mac.  &  («)  Aldred't  niir,  9  Co.  E.  39  a. ; 

0.  43;  Ptnnington  v.  Briniop  Halt  Oldakrr   v.  Hunt,   6  D.    M.   &   G. 

'W  Co.,  5C.  D.  772;  John   Yoiiny  376;  Att.-Q^n.  v.  Borotigh  of  Bir- 

i  Co.  T.   Bankier    DiatiUtry    Co.,  mimjhanx, -i  K.  &  S .  o2%. 

11883)  A.  C.  691.    See,  aa  to  the         (/)  Wood    v.    Siitdiffr,    2  Sim. 

(oim  of  the  order  (or  an  iDJuDction,  N.  8.  163 ;    Tipping  v.  Eckertlry,  2 
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into  B  stream  bo  as  to  cause  mud  banks  to  be  formed  (.9).  So 
-  also  may  be  the  discharge  of  heated  water  into  a  stream  (h).  11 
the  purity  of  a  stream  as  claimed  be  in  itself  excessive,  the 
Court  will  not  interfere  unless  a  preeeriptive  right  be  shown. 
Thus  an  injunction  was  refused  in  the  absence  of  a  prescrip- 
tive right  being  shown  to  restrain  a  surveyor  of  roads  from 
draining  a  gravel  pit  into  a  stream  which  the  plaintiff  had 
bean  in  the  habit  of  using  for  the  purpose  of  supplying  water 
to  his  beds  of  watercresses  (i). 

In  granting  injunctions  against  the  pollution  of  rivers  by 
sewage  matter,  the  practice  is  to  gi-ant  an  immediate  injunc- 
tion restraining  any  new  communication  with  the  river,  but  as 
to  existing  drains,  to  suspend  the  operation  of  the  order  for  a 
longer  or  shorter  period  to  enable  the  defendants  tA  comply 
with  the  order  by  altering  their  works  (k).  Liberty  to  apply 
for  a  further  suspension  of  the  injunction  is  sometimes  re- 
served (/)  ;  and  if  it  be  not  reserved,  further  time  is  usuaily 
granted  on  the  terms  of  paying  the  costs  of  the  application. 

In  the  case  of  injury  to  riparian  rights  from  the  pollution 
of  water,  the  Court  will  not,  except  in  special  cases,  award 
damages  in  lieu  of  an  injunction  {m). 

Where  plaintiffs  obtained  their  water  supply  from  a  well  by 
means  of  a  pipe  laid  in  a  main  road,  the  defendants,  a  gas 
company,  who  owned  gas  mains  and  pipes  laid  in  the  same 
road,  were  restrained  from  polluting  such  water  supply  by 
allowing  gas  to  escape  from  their  pipes  (v).    An  injunction  to 

E.&J.264;  CTutileyr.  Liijhtowler,  Att.-Oen.  v.  Crporaiion  of  Lefh, 

2  Ch.  478  ;    Clown  v.   SUigordthire  o  Ch.   583 ;  rtniiiugUm  v.  Bn'ni-p 

Potleria,    dec,    Co.,     8    Ch.    H2;  Halt   Coal   Co.,  5  C.  D.  789,  "i; 

John   Younff  <t  Co.  v.  Biuikifr  Dii-  Att.-Oeii.  v.  AOon  Local  Board,  22 

(t'Wfry  Co..  (1893)  A.  C.  691.  C.  D.   221;   Att.-Cen.   t.   FincUey 

(a)  Aa.-Gen.  v.  Luton  Board  of  Lwd  flwirrf,  3  T.  L.  E.  357 ;  Iili«g- 

Health,  2  Jw.  N.  S.  180.  ton  Vfttry  v.  Homiey  I'rhan  Dutrirt 

{h)   Tipping  V.  Eckeriley,  2  K.  &  Covudl,  (1900)  1  Ch.  693,  707. 
J.  264.  (J)  Att.-Oen.     v.     Colvof    Hatch 

(0   Wetkt  V.  Heminl,  10  W.  E.  Aeylwm,  4  Ch.  146. 
567.  (m)  Pentiii,gto2i   v.   Briniop  Hull 

(t)  Qoldimid  v.   Tunln-iilgt  Well»  Coal  Co.,  fi  C.  D.  p.  773. 
C<»»niia»iw.er»,  ICh.  349;  .dff.-O™.  (j.)  Baichtller  v.  Tunbrldgt  U'tlU 

V.  Co/no/  Hatch  Aiylum,  4  Ch.  146 ;  Oat  Co.,  84  L.  T.  765. 
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restrain  the  fooling  will,  if  required  by  the  circumstances  of      Ch»p.  vr. 

the  case,  be  in  the  mandatory  form  (o).    In  Spokes  v.  Banbury 

Board  of  Health  (p),  &  local  board  of  health  was  restrained  from 
causing  or  permitting  sewage  matter  or  water  polluted  there- 
with to  pass  through  drains  or  channels  under  their  control 
into  a  river  {q). 

The  Court  will  not,  however,  grant  a  mandatory  injunction  Hamiatory 
agftinst  a  public  body  in  order  merely  to  force  them  to  do  their  '"''""  ™'' 
duty.  The  proper  function  of  a  mandatory  injunction  is  to 
force  a  defendant  to  cease  continuing  an  act  which  is  wrongful 
against  an  individual.  If  a  local  board  do  no  act  themselves 
to  caase  a  nuisance,  but  merely  permit  a  state  of  things  to 
continae  as  it  existed  before  the  commencement  of  their 
powers,  and  neglect  to  perform  their  duty  of  providing  a 
satisfactory  and  healthy  system  of  drainage,  it  is  no  ground 
of  action  by  an  individual  for  damages  or  an  injunction.  The 
proper  remedy  is  by  the  prerogative  writ  of  mandamus  (r).  In 
dealing,  moreover,  with  the  question  of  restraining  a  public 
body  from  continuing  a  state  of  things  which  existed  before 
the  commencement  of  their  powers,  the  Court  must  take  into 
consideration  the  balance  of  convenience  (a). 

In  an  action  by  a  sanitary  authority  to  restrain  the  sanitary 
atithority  of  a  neighbooring  district  from  authorising  or  direct- 
ing sevage  from  their  district  to  flow  into  the  sewers  of  the 
plaintiff,  the  Court  granted  an  injunction  as  to  the  future, 
but  refused  to  grant  a  mandatory  injunction  to  compel  the 
stopping  op  of  existing  drains,  firstly,  because  to  do  so  would 
cause  serious  inconvenience  to  the  district,  and  secondly, 
because  it  was  doubtful  whether  a  local  board  have  power  to 

(o)  Se«  ante,  pp.  3\  <t  trq.,  as  to  (r)  Olo^mpv.Hatonaiidlileworlh 

maudBtoiy  injunctioDa.  Board  of  Hraltk,   12  C.  D.    120; 

(pjlEq.  42.  Att.'Oen.    v.     Guardiant,    ^c,    of 

(g)  Ati.-<Un.v.LttdtCvrp<m,tioii,  Dorking,  20  C.  D.  595;   Att.-Gen. 

3  CIl  S89,  1  Set.  615 ;  Att.-Gm.  v.  v.  Cltrlcenwdl  Vutnj,  (1891)  3  CIl 

CiJiity  HaUh  An/lum,  4  Ch.  161 ;  527,  537. 

AU.-Otn.t.  CorponUioi,  o/Stili/ax,  (i)  Aa.-Orri.  V.   Ouardiani,  Ac, 

IT  W.  E.  1088.  1  Set.  616;  Slam-  of  Dorkiuy,  20  C.  D.  595;  Miuytcn 

fitld  T.  Corporation  of  Bradford,  1  Vtttry   \.   Hartitty    Urban    Diitricl 

yet.  616.  Council,  (1900)  1  Oh.  695  (C.  A.). 
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stop  up  drains  which  they  have  onca  aathorised  to  be  con- 
-  nected  with  their  drains  (Q.  But  where  a  third  party  was 
acting  in  violation  of  an  agreement  to  pass  surface  water  only 
through  a  pipe  into  the  sewers  of  a  sanitary  authority,  and 
was  passing  sewage  matter,  and  it  appeared  to  the  Court  that 
no  special  iDconvenience  would  be  caused  to  other  neighbourB, 
an  injunction  was  granted  at  the  suit  of  a  private  individual 
who  had  suffered  injury  to  restrain  the  sanitary  authority,  on 
the  ground  that  they  could  prevent  any  nuisance  being  caused 
by  stopping  up  the  pipe  which  was  used  in  contravention  of 
the  agreement  (u). 

The  duty  imposed  by  18  &  19  Vict.  c.  120,  a.  72,  the  Metro- 
polis Local  Management  Act,  1855,  on  a  district  board  to  keep 
the  sewers  vested  in  them  in  such  a  condition  as  not  to  create 
a  nuisance,  is  not  an  absolute  duty,  but  only  a  duty  to  use  all 
reasonable  care  and  diligence  {x).  The  same  is  the  case  in  regard 
to  local  bodies  constituted  by  the  Public  Health  Act,  1875  iff). 

Other  cases  of  nuisance  to  water  which  have  been  brought 
'  before  the  Court  are  obstructions  or  damage  to  canals  {z).  In 
Attorney-General  V.  Great  Eastern  Railway  Co.(a),  a  railway 
company  were  restrained  from  taking  so  much  water  from  a 
non-tidal  river  under  the  care  of  conservators,  as  to  interfere 
with  the  navigation.  A  canal  company  authorised  but  not 
ordered  by  Act  of  Parliament  to  supply  their  canal  with  water 
from  a  stream  which  was  pare  at  the  date  of  the  Act,  cannot 
after  the  stream  has  been  made  foul  and  polluted,  though 

{()  Att.-Otn.     T.     Actoii     Local  Ct.  431  ;  Laiabrrt  v.  Corporation  of 

ftwrrf,    22    C.    D.    221;    hihigtoa  ioire«(<//i,  (1901)  1  Q.  B.  590. 

Vfitry  V.    Ilonaty    Urban   Dittrict  {i)  Dfakfinorr  v.   Glamorgandtlrr 

Cvttvcil,  (1900)  1  Ch.  693  (C.  A.) ;  Court;  Co.,  1  M.  &  K.  144 ;  Londoa 

Hrotun  y.  Mayor,  dtc,  of  Dufittalle,  ami   Birmingham   Bailway    Co.  i. 

(1890)2  Cli.  378,  (hand  Junction  Canal  Co.,  ISa.Ca. 

{a)  Charles  v.  FincMmj  Loral  22-1:  Mancli<tUr,Shrffirl<l,,tc., Rail- 
Hoard.  2S  CD.  Ti3.  Ct.Att.-Oai.  w„ijCo.v.  Worktop  Board  of  Bealth. 
V.  ClerkenweU  FM(ry,  (1891)  3  Ch.  23  Beav.  198;  Com  v.  Afi(«a«rf 
527,  534.  Raihsay  Co.,  27  Iteftv.  247;  Svriadoii 

(x)  BaUman  v.  Poplar  Board  of  Waterworha  Co.  v.  WilU  and  Berh 

lVork»,  37  C.  D.  272.  Canal,  <tc..  Co.,  h.  E.  7  H.  L.  897. 

(i/)  StrttUm'i  Derby  Breieery  Co.  (<i)  6  Ch.  572. 
V.  Mayor,  ie.,  of  Derby,  (1891)  1 


oyGoot^le 


HTIIBANCEB   BBUTIKa   TO   WITEB.  30t> 

by  thfl  act  of  others,  go  on  eupplying  their  canal  from  its  water,     chap.  yi. 

iEtheycaase  thereby  a  public  nuiBance  (b).    It  is  no  answer  to 

Bttj  that  the  company  did  not  pollate  the  water,  they  having 
the  power  to  draw  or  not  to  draw  the  water  into  their  canal  aa 
they  pleaee  ;  or  that  by  restraining  the  canal  company  a  worse 
nuisance  would  be  created ;  or  that  the  company  may  be 
obliged  to  close  their  canal  and  expose  themselveB  to  an 
indictment  on  that  ground  (c).  In  Attorney-General  v.  Mayor 
of  Btmngstoke  (d),  a  local  sanitary  authority  was  restrained 
from  permitting  sewage  to  pass  into  a  canal. 

The  Conrt  has  also  jurisdiction,  on  the  ground  of  irreparable  To  a  mill  nee. 
damage,  to  restrain  a  man  through  whose  land  an  ancient  weir 
n^as  constmcted  which  turned  the  waters  of  a  mill  stream  into 
a  mill  race  from  preventing  the  mill-owner,  who  bad  a  prescrip- 
tive right  to  the  mill  stream,  from  entering  upon  his  land  for 
the  purpose  of  repairing  the  weir  (e). 

Notwithstanding  the  statutory  remedy  provided  by  sect.  68  injanction 
of  the  Waterworks  Clauses  Act  for  the  settlement  of  disputes  compui;  from 
by  justices,  and  the  special  remedy  given  by  sect.  48  against  °f '^'J|°  '"^  ' 
A  company  withholding  water,  the  Court  will  grant  an  injunc- 
tion to  restrain  a  waterworks  company  from  cutting  off  the 
supply  of  water  to  a  house,  but  the  injunction  will  only.be 
granted  on  the  plaintiff  giving  an  undertaking  to  take  immediate 
proceedings  before  the  justices  to  have  the  question  determined 
as  to  the  proper  amount  to  be  paid  by  him  for  the  water  (/). 

Importantalterations  have  been  made  by  the  Rivera  Pollution  Sjyen  Poiiutioo 
Acts,  1876  (g)  and  1893  (A),  in  the  law  and  procedure  relating  to 
the  pollation  of  rivers.    The  jurisdiction  of  restraining  by 
summary  order  offences  in  respect  of  river  pollution  is,  by 
Beets.  10  and  11  of  the  Act  of  1876,  given  to  the  County  Courts. 

(*)  Att.-Gen.    r.    Proprittore    of  1  E.  &  M.  182 ;  MaMcr  v.  Northrru 

Brad/ord  Cunal,  2  Eq.  71.  and  Eaateni  Countin  Bailtoay  Co., 

(c)  lb.  2  Ea.  Ca.  380. 

(d)  43  L.  J.  Ch.  727.  (/)  Mat/ward     v.     Eait     India 
{t)  See  FtUr  v.  Danitl,  3  C.  B.  Il'ofcruwfc*  Co.,  28  C.  D.  139;  see 

568;  AtMfon  v.    Wrate,  5  E.  &  B.  StntM  v.  GhtAim,  (IMl)  1  Ch.  8S4. 

986 ;  Robert,  t.  -How,  3  H.  &  C.  162.  (s)  39  &  40  Vict.  c.  73. 

See  further,  ob  to  dtuuage  to  a  mill  Ifi)  36  &  37  Viot.  c.  31. 
race,  ViiaU»  v.  Clarmct  Raihoay  Co., 
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Chap.  Vr. 
Sect.  5.  SECTION    V. — PDKPRESTURBS. — NUISANCE   TO    NAVIGABLE 

TIDAL  WATEHS, 

An  invaeton  of  or  encroachment  on  the  soil  of  the  se&Bhore 
or  bed  of  an  eetuary  or  navigable  tidal  river,  between  high  and 
low  water  mark,  while  the  same  remains  in  the  Crown,  is  a 
purpreeture  (i).  There  is  a  wide  difference  between  a  pur- 
presture  and  a  nuisance.  Although  they  ma;  both  co-esist, 
either  may  exist  without  the  other.  If  the  act  complained  of 
be  a  purpresture,  it  may  be  restrained  at  the  suit  of  the 
Attorney-General,  whether  it  be  a  nuisance  or  not.  Being  an 
encroachment  on  the  soil  of  the  Sovereign,  like  trespass  on  the 
soil  of  an  individua.1,  it  will  support  an  action  irrespective  of 
Nuisance  u>  any  damage  which  may  accrue.  But  to  constitute  a  public 
r»ii™«od  "  nuisance,  damage  to  the  public  right  of  navigation  or  other 
public  right  must  be  shown  to  exist.  If  the  act  complained  of 
be  a  mere  purpresture  without  being  at  the  same  time  a 
nuisance,  the  Court  will  usually  direct  an  inquiry  to  be  made 
whether  it  is  more  beneficial  to  the  Crown  to  abate  the  pur- 
presture or  to  suffer  the  erection  to  remain  and  be  arrested. 
But  if  the  purpresture  be  also  a  public  nuisance,  this  cannot 
be  done,  for  the  Crown  cannot  sanction  a  public  nuisance  (k). 
It  has  no  right  to  use  its  title  to  the  soil  so  as  to  occasion 
a  nuisance  to  its  subjects,  nor  can  it  give  any  one  a  right  to  do 
so.  Buildings  or  other  erections  which  interfere  with  the  public 
right  of  navigation  over  the  water  are  nuisances  at  common 
law,  whether  made  by  the  Crown  or  by  a  subject  (I).  The 
erection  of  a  pier  or  embankment  is  not  necessarily  a  nuisance. 
The  true  question  in  each  case  is,  whether  or  not  a  damage 
nccrues  to  the  navigation  in  the  particular  locality  (m).  If 
an  erection  be  a  hindrance  to  the  navigation,  it  is  no  defence 
that  the  public  inconvenience  is  counterbalanced  by  the  benefit 
to  be  afforded  by  it  (n). 

(0  See  Alt.-Oen.  r.  Chamberlain,  B  Ch.  423,     See,  as  to  fonn  of  order, 

4  E.  &  J.  292.  1  Set.  695. 

{k)  Aa.-Cffn.v.Siirridyf,10Fntx,  (0  lb. ;   Oavn  v.  Free  Fithtn  "f 

350 ;  Atl.-Oen.  v.  Ji'hwm.  2  Wills,  WkUaUMe.  11  H.  L.  C.  192. 

Ch.  87 ;  Att-UiH.  Y.  Lord  Lonxlah,  {«i)   lt-«il'  v.  Bnttf.  15  A.  C.  I8S. 

7  Eq.  377,  389;  Att.-(Je>,.  v.  Terry,  (.<)  JleJ'  v.  Ward,  i  A.  A  E.  3S4: 


oyGoot^le 


FUBPRESTUBBS. 


from   the   discharge   into   navigable   tidal   rivers  of  matters  - 
injarions  to  health,  as  are  applicable  in  the  case  of  ordinary  g,i,ie  rirer. 
rivers  (o).     The  right  of  drainage  into  tlie  sea  and  navigable 
tidal  rivers  conferred  by  the  Towns'  Improvement  Glauses 
Act,  1847,  is  subject  to  the  condition  that  no  nuisance  be 
created  {p). 

Id  a  case  where  a  man  had,  by  erecting  an  embankment  and  Nuisan<»  tc 
enclosing  the  bed  of  a  river,  shut  out  and  prevented  the  tide 
from  reaching  a  mussel-bed  and  breeding-ground,  the  Court 
granted  an  injunction  on  the  principle  of  irreparable  damage, 
without  deciding  or  entering  upon  the  question  as  to  the 
ownership  of  the  soil  (q). 

The  idea  has  been  sometimes  entertained  that  the  right  to  P»hiaB  in  i 
pass  along  a  public  navigable  river  carries  with  it  the  right  to 
tish  in  it ;  but  so  tar  as  regards  non-tidal  rivers  this  is  not  the 
case.  Persons  using  a  navigable  highway  no  more  acquire 
thereby  a  right  to  fisb  there  than  persons  passing  along  a 
public  highway  on  land  acquire  a  right  to  shoot  upon  it  (r). 

The  right  of  the  Crown  in  navigable  rivers  is  twofold :  the  Canservacio 
right  of  property  and  the  right  of  conservation.  These  rights 
are  perfectly  distinct,  and  may  both  be  transferred  and  separated. 
The  grant  of  the  right  of  conservation  does  not  carry  with  it 
the  soil  or  bed  of  the  river.  The  right  of  conservation,  when 
retained  by  the  Crown,  is  exercised  by  the  Admiralty.  No 
quay  or  encroachment  can  be  made  upon  the  soil  or  bed  of  a 
navigable  river  below  high  water  mark,  without  the  licence  of 
the  Admiralty  or  other  person  in  whom  the  conservation  ia 
vested  (s). 

n-n.v.SetU.  16  Q.  B.  1023;  AH.-  (q)  Brxilgo  v.  Hiyhton,  11  L.  T. 

'!'a.  V.  Lord  Lottadale,  7  Eq.  388  ;  653. 

-ltl.-Otn.  V.  rnry,  9  Ch.  423.    See,  (r)  Smith  v.   Andrew*,   (1891)  2 

u"  to  form  of  order,  1  Set  595.  Ch.  pp.  693,  696 ;  Blount  v.  Legard, 

{a)  Att.-Oen.   v.  Mayor,   .tc,   of  ib.  681  a. 

A"rn3rtoii-«poM-rAnra*«,34L.  J.  Ch.  (»)  See,  as  to  the  powers  of  the 

■I'^l.  Conaervatore  of  the  Thames,  the 

[p]  Att.-Oen.  V.  Mayor,  etc.,  of  Thames    Conservancy    Act,    1894 

Kir^itofi-uptm-rAainw,  34L.  J.  Ch.  (Local  Act);  Keanuy.CordaiainvTf 

W.  Co.,  6  C.  B.  N.  S.  388;  Macty  v. 
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NUISANCE   TO   NAVIOABLE    TIDAL   WATERS. 

The  CommisBioners  of  Sewera  b&ve  long  been  invested  with 
the  power  of  determining  where,  and  to  what  extent,  public 
convenience  will  justify  an  obstruction  to  any  arm  or  inlet  of 
the  aea  or  navigable  river,  and  of  otherwise  controlling  and 
regulating  them  as  the  exigencies  of  the  public  will  require  (F). 
Acting  hoiui  Jide  for  the  benefit  of  the  levels,  the  Gommis- 
sioners  of  Sewera  may  erect  defences  against  the  inroads  of  the 
eea,  although  they  may  cause  the  sea  to  flow  with  greater 
violence  against  the  adjoining  land  (»). 

A  riparian  owner  on  the  banks  of  a  tidal  navigable  river  has 
the  same  right  or  natural  easements  which  belong  to  a  ripartan 
proprietor  on  the  banks  of  a  natural  stream  above  the  flov  of 
the  tide.  In  the  part  of  the  river  where  the  tide  flows  and 
reflows,  the  soil  between  high  water  mark  and  low  water  mark 
and  the  soil  in  the  bed  of  the  river  are  pH-md  facie  vested  in 
the  Crown,  but  the  public  are  entitled  to  the  rights  of  naviga- 
tion and  fishing,  and  to  use  the  shore,  the  property  of  the 
Crown,  for  the  purpose  of  embarking  and  disembarking,  and 
for  other  purposes  auxiliary  to  their  right  of  navigation  and 
fishing.  A  riparian  owner  has  the  right  of  navigating  the 
river  as  one  of  the  public ;  but  when  the  right  of  navigation  is 
connected  with  an  exclosive  access  to  and  from  a  particular 
whart,  it  ceases  to  be  a  right  held  in  common  with  the  rest  of 
the  public,  for  other  members  of  the  public  have  no  access  io 
or  from  the  river  at  the  particular  place ;  and  it  becomes  a 
form  of  enjoyment  of  the  land  and  of  the  river  in  connection 
with  the  land,  the  disturbance  of  which  may  be  vindicated  in 
damages  by  an  action  or  restrained  by  an  injunction  (x). 

Mrtmpolitau  Board  of  Wnrht,  33  L,  647.     See  as  to  whether  an  Act  ein- 

J.Cli,377;  Att.-Qn).-<i.Con»<raifoTt  powerinf;  a  corporation  to  remove 

of  Thames,  1  H.  &  M.  I.    Under  obstructioLB  in  u  river  confers  the 

their  Acta  the  Thamea  Conservancy  right  of  congervancy,  CorporatioH  of 

are  owners  of  the  soil  and  loreehore  Exrter  v.  Lord  Devon,  10  Eq.  233, 
of  the  river  for  certain  specified  pur-  (t)  Callis  on  Sewere,  2fi. 

poses  only.and  are  not  "own6rs"for         (u)  Rrxv-CommimontTtofSaem, 

the  pnrpoeeB  of  sect.  4  of  the  Public  ^c,  for  Pagham,  8  B.  &  C.  352. 
Health   (Tjondon)   Act,    1S91.     See  (i)  /.yon  v.  FUhmongert'  Co.,  1 

Thamn  Coniervaafy  v.  London  Port  App.   Ca,    662.     See   Bell  v.   Cor- 

Sanitart/  AiithoriUj.  (1894)  1  Q.  B.  ponitioii  of  Queb-x,  6  App.  Ca.  99. 
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A  navigable  river  is  a  public  highway  navigable  by  all  Hie      Ch«p.  vi. 

Majesty's  subjects  in  a  reasonable  manner  and  for  a  reasonable ^— ^— 

purpose.    A  riparian  proprietor  accordingly  has  a  right  tOmj^ringod 

raoor  a  vessel  of  ordinary  size  alongside  his  whar!  for  the  '"^'b*'''«  '■'"'" 

purpose  of  loading  or  unloading  at  reasonable  times  and  for  a 

reasonable  time  and  in  a  reasonable  way ;  and  the  Court  will 

restrain  by  injunction  the  owner  of  adjoining  premises  from 

interfering  with  the  access  of  such  vesBel,  even  though  the 

vessel  may  overlap  bis  own  premises  (y),  though  such  vessel 

vonld  not  be  allowed  to  interfere  with  the  proper  right  of 

access  to  the  neighbouring  premises,  if  used  as  a  wharf,  nor 

to  the  free  entrance  to  or  exit  from  such  premises  if  used  as  a 

dock  by  other  vessels  (z).    A  right  on  the  part  of  the  owners 

oi  fishing  boats  and  other  craft  to  fix  moorings  in  the  foreshore 

of  tidal  navigable  waters  may,  upon  evidence  of  immemorial 

user,  be   supported   either  as   an   ordinary  incident   of    the 

navigation  of  such  waters,  or  on  the  presumption  of  a  legal 

origin  by  grant  from  the  Crown  of  the  foreshore  subject  to 

such  user,  or  by  presumption  of  a  concession  by  a  former 

owner  of  the  foreshore  to  all  persons  navigating  the  waters  to 

086  the  foreshore  for  fixing  moorings  (a).    It  seems  that  such 

a  right  might  also,  in  the  case  of  the  river  Thames,  have  been 

supported  on  presumption  of  regulations  of  the  port  authority 

of  the  port  of  London  (a). 

The  owner  of  land  on  the  sea-shore  is  not  bound  at  common  Sea-wKii. 
law,  apart  from  prescription,  to  keep  in  repair  a  sea-wall ;  nor 
is  the  mere  fact  that  each  frontager  bad  always  maintained  the 
sea-wall  in  front  of  his  land,  and  that  no  one  had  thoaght 
it  necessary  to  erect  a  wall  to  protect  his  land  from  the  water 
which  might  come  from  his  neighbour's  land,  sufBcient  evidence 
to  establish  a  prescriptive  liability  on  the  part  of  a  frontager 
to  maintain  the  wall  for  the  protection  of  the  adjoining 
landowners  (b). 

In)  Onifinai  EarOepod  Cotlieriet  2  Q.  B.  318  (C.  A.). 
Co. ».  Oibb,  0  C.  D.  713.  (6)  H«d»ou  t.  Tahor,  2  Q.  B.  D. 

(i)  lb. ;  and  see  Bather  v.  Penley,  290 ;  Bee  Fobbing  Commitn'miert  v, 

(1893)  2  Ch.  447,  «3.  Queen,  11  App.Ca.4i9;  BJii  Hurut/e 

{a)  AU.-9tn.  Y.    Wright,  (1897)  v.  Heark,  (1898)  2  Q.  B.  83,  90. 

K.I.  14 
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Limited  righU 
of  public  ilk 
foreshor«. 


PrimA  facie  the  Crown  is  entitled  to  every  part  of  the  fore- 
shore (c) .  The  public  have  the  right  to  pass  over  the  foreshore 
for  the  purposes  of  navigation  or  fishing ;  but  the  sands  on 
the  sea-shore  are  not  to  be  regarded  as  in  the  full  eense  of  the 
word  a  highway.  The  public  have  no  right  at  common  law  to 
enter  upon  the  shore  when  dry,  except  for  the  purposes  of 
navigation  or  fishing;  and  accordingly  the  public  have  no 
right  to  cross  the  shore  for  the  purposes  of  bathing  or 
amusement  ((i). 

It  is  the  duty  of  the  Crown  to  protect  the  realm  from  the 
inroads  of  the  sea  by  maintaining  the  natural  barriers  or  by 
raising  artificial  barriers,  and  therefore,  no  subject  is  entitled  to 
destroy  a  natural  barrier  against  the  sea ;  and  if  the  destruction 
of  such  natural  barrier  would  cause  an  injury  to  a  neighbouring 
landowner,  he  is  entitled  to  an  injunction  to  restrain  it  (e).  Is 
an  action  accordingly  by  the  Attorney-General  suing  in  behalf 
of  the  Crown,  as  owner  of  a  piece  of  land  adjoining  the  fore- 
shore, an  injunction  was  granted  to  restrain  the  defendant,  the 
owner  of  the  foreshore,  from  removing  shingle  therefrom  so  as 
to  expose  the  land  of  the  plaintiff  to  the  inroads  of  the  sea, 
although  the  shingle  was  removed  for  sale  in  a  natural  and 
ordinary  user  of  the  land  (/). 


SECTION   VI. — NtTISANCES    TO   BIGHTS   OP    WAT. 

Another  class  of  cases  in  which  the  interference  of  the  Court 
by  injunction  may  be  sought  are  nuisances  to  rights  of  way  (,?). 
In  an  action  to  restrain  the  obstruction  of  an  alleged  private 


{c)  Afl-Odi.  y.  Emmereon,  {1S91) 
A.  C.  049. 

(rf)  Bluii'lrll  T.  CaHrrall,  6  B.  & 
Aid.  268 ;  Llandudno  Urban  Dietrict 
Council  V.  Woodt,  (1899)  2  Ch.  pp. 
708,  709. 

{()  AU.-Oen.  y.  Tomline,  14  C. 
D.  58. 

(/)  lb.  ;  see  Laird  v.  Briggi,  19 
C.  D.  22. 


(9)  Oai//ordv.Moffatt,iCh.i^: 
WatU  Y.  KfUun,  6  Ch.  173 ;  Thorft 
V.  Brvrnfitt,  8  Ch.  6S0 ;  Neath  Caml 
Co.  T.  Ynimrwrd,  Ac,  ColUery  Co., 
10  Ch.  450;  Bradbum  v.  Moni; 
3  C.  D.  81ii:  WrlU  T.  London, 
Tilbury,  Ac,  Railway  (Jo.,  5  C.  D. 
126;  Fritt  y.  Hobtoa,  14  C.  D. 
642.  See,  as  to  form  of  ordar, 
1  Set.  58&— 186. 
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right  of  way,  the  plaintifif  ought  to  ahow  in  his  statement  of      Ch^  VI. 

claim  whether  he  claims  the  right  by  prescription  or  by  grant. 

He  ought  also  to  allege  with  reasonable  certainty  the  lermitU 
of  the  wsy  and  its  course  (/()■ 

Aright  of  way  may  arise  either  by  grant,  express  or  implied,  Hodnaf 
from  the  owner  of  the  freehold  or  by  prescription  (i).  right. 

If  a  right  of  way  is  appurtenant  or  annexed  to  land,  it  passes  Onat. 
by  a  grant  of  the  land  to  which  it  is  appurtenant  without  any 
special  words  of  conveyance  (k).  But  if  a  way  is  not  appur- 
tenant to  land,  it  will  not  pass  by  general  words  of  conveyance, 
mtless  there  be  something  in  the  deed  or  in  the  general 
circamstances  of  the  case  to  show  that  the  parties  intended 
the  words  in  a  way  other  than  their  strict  sense  (I),  or  unless 
the  right  is  necessary  for  the  beneficial  enjoyment  of  the 
premises  for  the  purposes  for  which,  according  to  the  obvious 
intention  of  the  parties,  the  grant  was  made  (m).  General 
words  such  as  "  appurtenants,"  "  appertaining  to,"  "  belonging 
to,"  &c.,  are  not  sufficient  to  pass  the  right  (n) ;  nor  would  a 
mere  reference  in  the  deed  to  an  intended  way  be  sufficient  to 
pass  the  way  (o)  ;  but  a  conveyance  of  lands  with  "  ways 
heretofore,"  or  "  therewith  need  or  enjoyed,"  is  as  a  general 
rale  sufficient  (p).  Where  there  are  two  adjoining  closes  and 
there  exists  over  one  of  them  a  formed  and  constructed  rood 
which  is  in  fact  used  for  the  purpose  of  the  other,  and  that 

(h)  Harris  T.  Jtuk-in»,  22  C.  D.  Co.,  14  Ir.  C.  L.  82;   Th<nnpton  y. 

4!jl;    and   see    Upeildiiig   v.   Fitz-  Wulerlvii),    6    Eq.    36;    Baytty   v. 

falridc,  38  C.  D.  410  (C.  A.).  Great   Wtatem  Baihcay  Co.,  26  C. 

(t)  Dodd  V.  Burthfll,  1  H.  &  C.  D.   433.     See    WtttU   v.   Kelioa,   6 

122;    Krthl   v.    JinntU,    7   C.   D.  Ch.  166. 

J51.  (»)  Plant  V.  Jamet,  5  B.  &  A. 

(k)  ShiU  V.  OltiiiOer,  16  C.  B.  ?« ;  Pkeytfy  t.  Vimry,  16  M.  & 

N'.8.8l;Bee  jra(t»T.  iW»(»i,6Cli.  ■W.496;  Bolton  ■<i.  JMlon,  il  C.  !>. 

173;    Thorpt   t.   BrumfiU,   8    Ch.  971;  Bf  Peek  and  School  Board  Jbr 

«oO;  Kaif  T.  OxUy,  L.  E.  10  Q.  B.  London,  (1893)  2  Ch.  31a. 

;ie3 ;  and  see  C.  A.  1861,  8.  6.  (o)  Hardiny  v.  WiUoii,  2  B.  4  C. 

(0  Janiet   v.  Plant,   4   A.   4   E.  96  ;  Sotlon  v.  Bolttm,  11  C.  D.  971. 

T61;   lV<irthi7igton  v.  Gimton,  2  El.  (p)  Plant  y.  James,  5  B.  &  A. 

*  EL  618;  Kay  v.  Oxiey,  L.  E.  10  794;   Worthinf/toii  t.  Gimton,  2  EL 

0.  B.  361  ;  Brrtt  v.  C/oicger,  5  C.  &  El.  624 ;  Kay  v.  Oxtey,  L.  E.  10 

P.  D.  382.  Q.  It.  367. 

(«)  Karanagh    v.     Co.,1    H>„i„3 


in/Goot^le 


!ia  NUI8AH0ES  TO  BIGHTS  OP  WAT. 

0^  VI.      other  ie  granted  with  the  general  words  "  together  with  all 

— '■ ways  now  used  or  enjoyed  therewith,"  a  right  of  way  over  the 

formed  road  will  pass  to  the  grantee  even  though  that  road 
bad  been  constructed  during  the  unity  of  possession  of  the  tvo 
closee  and  bad  not  existed  previously  (<;).  But  if  the  wayiE 
not  a  defined  road  but  is  merely  a  way  which  has  been  used  by 
the  owner  of  two  closes  for  his  own  convenience  during  ULity 
of  possession,  it  will  not  upon  a  severance  taking  place  pass 
even  under  the  words  "  used  or  enjoyed  "  (r).  The  mere  fact 
however  that  the  way  did  not  exist  as  a  right  of  way  before 
unity  of  poBsession,  will  not  prevent  the  Court  from  holding 
that  a  new  r^ht  of  way  as  appurtenant  to  the  use  of  the 
premises  is  created  (s). 

Though  as  a  general  rule  a  right  of  way  will  not  pass  under 
the  word  "  appurtenances  "  the  case  is  different,  if,  under  the 
circumstances  of  the  case,  the  word  "  appurtenances  "  admits 
of  a  secondary  meaning  and  is  equivalent  to  rights  "  usually 
enjoyed  "  with  the  land  conveyed  (t). 

It  is  upon  the  principle  that  upon  the  grant  of  a  thing 
evei-ything  is  impliedly  granted  which  is  necessary  to  enable 
the  grantee  to  enjoy  the  subject  of  a  grant,  that  a  way  of 
necessity  passes  with  land  when  granted  (v).  The  same 
principle  which  applies  to  the  use  of  conveyances  also  applies 
to  cases  where  a  severance  of  a  heritage  takes  place  by  will  (x). 
One  devisee,  if  necessary,  may  pass  over  land  devised  to 
another,  in  order  to  gain  access  to  land  which  has  been  demised 
to  himself  (y). 

(g)  Barkihirf  v.  Oriibb,  18  C.  D.  v.  N.,  W.  N.  (1900)  p.  4,  81  L.  T- 

620;  Bat/lnj  v.  Grtat  M'atera  Rail-  811. 

ii-Hj  Co.,  26  C.  T>.  437  ;  Nidioll*  v.  {t)   Thomat  v.  Owe},,  20  Q.  B.  D. 

Af.,W.N.  (1900)p.4,81L.T.8ll.  225;  Nichf^h  v.  N.,  W.  N.  (1900) 

(r)  Lamjhy  v.  Hai.ivumd,  L.  K.  p.  4,  81  L.  T.  811. 

3  Exch.  161 ;  Watlt  v.  KelsM;  6  Ch.  (u)  Staph  v.  Htydoa,  6  Mod.  1 ; 

173 ;  Kay  v.  Oxlry,  L.  E.  10  Q.  B.  Pearttm  v.  Sptnctr,  1  B.  4  S.  584. 

361  ;  ISreU  v.   fflouner,  3  C.  P.  D.  (i)  Pheyiry  v.   Vicnry.  16  M.  4 

382 ;  lie  Pnk  a,<d  the  Schi^l  Board  W.  484  ;   PMi^.  v.  Bambini,  L.  B. 

/or  London,  (1893)  2  Ch.  31o.  1  Q.  B.  156;  I'hillipi  v.  Lou;  (1892) 

(»)  Bai/lfi/  V.  Great  Westert,  Hail-  1  Ch.  47. 

way  a-.,  26  C.  D.  453.     See  Brou-n  {y)  Pearmi  v.  Sj-eucer,  1  B.  *  S. 

V.  Alaba»ter,  37  C.  D.  490 ;  Nidwllt  384,  3  B.  &  S.  760. 
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Section  6  of  the  Conveyancing  Act,  1881,  under  which  general      f^P-  J'- 
words  are   implied  in   conveyances  of  land,  apphes  only  to  ■'- 

conveyances  and  does  not  affect  contracts  {e).  Accordingly, 
ander  a  contract  for  sale  of  land  "  with  the  appartenances," 
the  purchaser  is  only  entitled  to  have  such  general  words 
inserted  in  the  conveyance  as  he  would  have  been  entitled  to 
before  the  Conveyancing  Act,  1881,  came  into  operation  ;  and  if 
the  general  words  impUed  by  sect.  6  are  more  extensive  than 
the  contract  the  vendor  is  entitled  to  have  them  limited 
accordingly  {z). 

If  a  right  of  way  be  aequired  by  grant,  the  extent  of  the  Liniia  of  n^ht 
easement  must  be  determined  by  the  words  of  the  grant  (a),  bj  grant.' 
In  construing  the  terms  of  a  grant  and  its  meaning  with 
respect  to  the  nature  and  extent  of  the  easements  that  pass 
icith  it,  reference  is  to  be  had  to  the  existing  state  of  things  at 
the  time  of  the  grant  (b),  and  what  must  he  imputed  to  the 
parties  as  their  intention  at  the  time  of  the  deed  will  be 
regarded  (c).  As  a  general  rule,  the  grant  of  a  right  of  way 
imports  the  grant  of  snch  a  way  as  is  reasonably  necessary 
for  the  purposes  for  which  it  was  granted.  The  grantee  may 
ase  the  way  in  such  a  manner  as  is  necessary  for  its  most  com* 
modions  enjoyment  (d).  Thus  under  the  grant  of  a  way  with 
liberty  to  make  and  lay  causeways,  and  to  use  and  enjoy  the 
same  with  carts,  waggons,  and  other  carriages,  and  to  carry 
coals,  it  was  held  that  the  grantee  bad  a  right  to  lay  a  framed 
vaggon  way  (e).  So  also  where  the  grant  was  made  of  a  piece 
of  land,  as  a  foot  or  causeway,  with  other  liberties,  powers, 
aud  authorities  incident  to  or  appurtenant,  needful  or  necessary 

(:|  Ik  Ffck  and  School  Board  for  Tict.  o.  4 1 ,  a.  6. 
l«H'ioK,  (1893)  2  Cli.  315.  (c)  CtiUm   v.   BloiU,  23  W.  E, 

1")   WilUamt  T.  -/ume»,  L.   E.   2  200,  W.  N.  (1874)  205. 
C.  P.  581  ;   WcMt  V.  KtUsm,  6  Ch.  (rf)  Senhoiiee  y.  Chriitian,  1  T.  E. 

166;   Ciimott   v.    Villars.  8  0.   D.  560;    Cannmi   y.    Villara,   8  G.  D. 

i-iO.  420.     See  Abioti  v.  Fmiton,  1  B.  ft 

[b)  Uamitifi  y.  Biirnrtt,  8  Exoh.  C.  195;  Iliiyliet  y.  Chetter  and  ffolij- 

IN- ;  PaiTioii  V.  Speiicer,  1  B.  &  S.  A«trf   Sailivny   Co.,   3   D.  F.  ft  J. 

aSJ;    Wood    y.    Sauitdert,    10   Ch.  352. 

m-.   Cannmi   y.    ViUart,  8   C.   D.  (e)  S««Ao.iw  v.  Chrmian,  1  T.  E. 

VHi;  Boyleij  y.  GraU  Wuttm  Bail-  560. 
"wj  Co.,  2ti  C.  D.  453;  44  ft  45 
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to  the  uae,  occupation,  or  enjoyment  of  the  said  road,  wa;  or 
-  passage,  it  was  held  that  the  grantee  had  a  right  to  put  a 
piece  of  flagstone  upon  a  part  of  the  land  in  front  of  a  door 
opened  by  him  from  his  house  (/).  So  alao  the  grant  of  a 
wayleave  to  a  coal  mine  comprises  such  a  \rayleave  as  vill  be 
reasonably  sufGeient  to  enable  the  grantee  to  get  all  the 
seams  of  coal  at  a  reasonable  profit.  The  right  is  not  confined 
to  such  ways  as  were  in  use  at  the  time  of  the  grant.  A  rail- 
way may,  it  would  appear,  be  laid  down  for  the  purpose  l^i). 
In  a  case  where  lessees  were  authorised  to  take  and  use  full 
and  Bu£Gcient  rail  or  other  ways,  paths  and  passages  to  carry  all 
or  any  of  the  coal,  iron  and  ironstone,  the  produce  of  the  mines 
demised  or  any  other  mines,  it  was  held  that  they  might  lay 
down  a  railway  for  the  carriage  of  coal  raised  by  them  from 
the  pita  of  adjoining  collieries  worked  by  them,  and  that  they 
were  not  restricted  to  nsing  the  railway  for  the  carriage  of  coals 
raised  by  or  through  the  pits  of  the  mines  demised  to  them  l)y 
the  lease  {h).  The  right,  however,  is  limited  to  such  waye  as 
are  reasonably  necessary  or  proper  for  enabling  the  grantee  to 
get  at  the  things  conveyed,  and  does  not  extend  generally'  to 
making  roads  for  other  purposes  (t)-  But  if  a  right  of  way  is 
granted  over  land  in  general  terms,  the  grantee  is  not  limited 
to  a  right  of  way  for  agricultural  purposes.  If  houses  are  built 
upon  the  land,  the  grantee  has  a  right  of  way  for  all  reasonable 
purposes  to  all  the  houses  which  may  be  built  on  the  land  (A). 
So  also  where  there  is  an  express  grant  of  a  private  right  of 
way  to  a  particular  place  to  the  unrestricted  use  of  which  tlie 
grantee  of  the  right  of  way  is  entitled,  the  grant  is  not  to  lie 
restricted  to  access  to  the  land  tor  purposes  for  which  access 
would  be  required  at  the  time  of  the  grant  {I). 

(/)   G«rar<lv.Cooke.2B.&F.N.  imiy  Co.v.  Tr«?irr,  2  Q.B.  WO.   See 

E.  109.  Farrowv.  VaniilUirt,  1  Ba.Ca.6(«; 

(y)  Datid  T.  KiiigicoU,  6  M.  £  W.  comp.  Buab^ck  v.  Sidrk-ttom,  18  Q. 

174;  I'toiid  y.  Uatn,  34  L.  J.  Ch.  B.  813. 

407  ;  7>ute  of  H'ltnilton  v.  Oraham,  {k)  Neioeirmni  v.  CoaUou,  5  C.  D. 

L.  E.  2  H.  L.  Sc.  169.  133  ;  see  Ham^rsft  v.  Omit  Wal'ra 

(h)  Bidder  V.  Nirrth  Blaffordthirt  RuUway  «,..  46  L.  T.  884. 

Bailaay  Co.,  4  Q.  B.  D.  429.  (0  fii.ch  v.  Urtat  ire»(<ri<  J?"''- 

(i)  DiiHiam  and  Suiidtrlaud  Siiil-  taiy  Co.,  5  Ex.  D.  234. 
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iming  of  a  carriage  or  cart  ib  t 
coDvetiient  enjoyment  of  the  dominant  premises,  such  a  right  - 
of  tnming  over  a  piece  of  land  may  be  a  part  of  the  right  of 
way  to  the  dominant  premises  {m).  Where  a  right  of  way  is 
granted  to  "the  owner  and  owners  for  the  time  being"  of 
lands,  and  the  lands  are  subsequently  severed,  the  grant 
gives  a  right  of  way  to  the  owner,  for  the  time  being,  of  every 
part  of  the  severed  lands.  If  the  land  be  parcelled  out  into 
allotmentB,  every  allottee  would  have  a  right  of  way  (v).  The 
grantee  of  a  right  of  way  has  a  right  of  way  to  enter  upon 
the  land  of  the  grantor  over  which  the  way  extends,  for  the 
purpose  of  making  the  grant  effective,  i.e.,  so  as  to  enable  him 
to  exercise  the  right  granted  to  him.  This  includes  not  only 
the  right  of  repairing,  but  the  right  of  making  a  road.  If  a 
man  grants  another  a  right  of  carriage  way  over  a  field  to  his 
house,  the  grantee  may  enter  on  the  field  and  make  a  carriage 
way  over  such  portions  of  the  field  as  will  be  sufficient  to 
BQpport  a  carnage  and  horses  and  the  ordinary  trafBc  of  a 
carriage  way  (o). 

The  grant  of  a  right  of  way  to  a  bouse  prima  facie  extends     - 
to  members  of  the  grantee's  family,   his  servants,  visitors, 
guests,  and  tradespeople,  although  not  expressly  named  (oo). 

IE  a  right  of  way  be  granted  in  express  terms  for  a  definite  Bfgbt  oumot  ■» 
purpose,  the  grantee  may  not  use  the  way  beyond  the  terms  of  "e^M^rftht "" 
his  grant.     If  a  man  has  a  right  of  way  to  one  close  of  land,  v*-'**- 
he  may  not  use  the  way  for  the  purpose  of  going  to  another 
close  beyond  it  {p).    Nor  can  a  right  of  way  granted  for  a 
carriage  road  to  a  dwelling-house  be  used  for  the  purpose  of 
driving  cattle  to  a  field  {q).    So  also  if  a  way  be  granted  to  a 
particular  comer  of  a  field,  the  grantee  may  not  use  it  to  enter 
his  field  at  any  other  point  (r),  nor  would  the  grantee  of  a  way 


[m)  Knvx  v.  San*oT>%,  25  W.  B. 

(p)  SnihouM  V.  Chriitiau,  1  T.  U. 

864. 

560;  Ihwttr  v.   Maclean,  2  D.  P. 

(u)  SeuKonMi  v.  CoiOtmi,  3  C.  D. 

m. 

Oraham,  L.  E.  2  II.  L.  So.  169. 

Wib. 

C'/)  BTuutn,t  V.  llati,  \  a.  B.  792 

M  See  Baxeudah  v.  North  Lam- 

Hmuing  V.  BuTDttt,  8  Eich.  187. 

ifth  Libmluud  nadical  Vlitb,  (1902) 

(r)  Heniiiny  v.  BuTHttt,  ib. 

2  Ch.  427,  42a. 
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be  justified  in  making  transverse  roads  across  the  land(«).  So 
-  also  the  grant  of  a  way  "  on  foot  or  for  horses,  oxen,  cattle 
and  sheep,"  does  not  give  the  grantee  a  right  to  carry  manuie 
in  a  wheelbarrow,  although  he  who  wheels  it  travels  on 
foot  (t).  So  also  the  grant  of  a  way  for  agricoltar&l  pnrpOBee 
is  not  a  general  right  of  way,  but  is  one  of  a  limited  character. 
It  does  not  include  the  right  to  transport  coals  (h).  or  lime 
from  a  quarry  {x) ;  so  also  the  grant  of  a  right  of  way  to  a  field  ie 
a  way  for  any  purpose  for  which  the  field  may  be  used,  so  long 
as  it  continues  a  held  or  an  open  space  or  is  generally  in  the 
same  predicament  in  which  it  was  at  the  time  of  the  grant, 
but  it  does  not  extend  to  a  right  of  way  to  houses  which  may 
be  afterwards  erected  on  it  ij/). 

If  the  grant  of  the  way  be  not  for  a  definite  purpose,  but  be 
in  general  terms,  the  right  of  way  may  be  used  for  whatever 
purposes  the  land  is  used,  unless  otherwise  limited  by  the 
context  (z). 

But  the  grantee  of  a  way  is  not  necessarily  limited  to  the  oBe 
of  the  way,  so  long  as  the  place  to  which  it  leads  continue  in 
the  same  predicament  as  it  was  in  at  the  time  of  the  grant 
He  cannot,  however,  by  changing  the  character  of  the  occupation 
of  the  land  in  respect  of  which  the  right  of  way  exists  impose  a 
greater  servitude  upon  the  servient  tenement.  The  question  in 
each  case  is  whether  the  alteration  that  may  have  taken  place 
is  of  the  substance  or  the  mere  quality  of  the  thing,  or  whether, 
in  other  words,  a  more  onerous  burden  is  sought  to  be  imposed 
upon  the  servient  tenement  (a).  And  in  determining  this 
question,  the  matter  must  be  looked  at  from  a  reasonable  point 
of  view.    A  mere  small  alteration  or  addition  to  the  burden 

(.)  SenhouK  V.  ChritUaii,  \  T.  E.  Co.  v.  i'./wt,  16  C.  B.  51 ;   Co/ttni  V. 

560.  Shuh,  23  W.  E.  200,  W.  N.  (1874) 

(()  BrmUm  v.  HaU,  1  Q.  B.  792.  203. 

(«)  Coioliug  T.  ffiffyinton,  4  M.  &  (z)  SoiUh    Metropolitan    Catutery 

W.  243.  Co.  V.  ii'<fcH,   16  C.  B,  51 ;   PniW 

(x)  Jadaon   T,  Staay,   Holt,   N.  Land  Oil.  y.  fjreat  Eattertt  Sailvvy 

P.  4o3.  Co.,  10  Ch.  390;  Soma-Kt  v.  Ortat 

(y)  Allan  T.  Womnw,  11  A.  &  E.  U'caterii  Railway  Co.,  46  L.  T,  884. 
739;  Hnininn  v.  Bitnielt,  8  Exch.  (o)  Allan  v.  Oomme,  11  A.  &  H. 

187;    Soutli   Metriypolitan    Vemelery  759. 
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will  not  be  considered  an  illegal  act{i).  li,  for  inntance,  there  "^"^p-  ^l 
bea  grant  of  a  right  of  way  to  a  cottage,  the  right  is  not  lost  by  --— -  — — 
reason  of  the  cottage  being  altered  (c).  So  also  where  a  man 
having  a  right  of  way  to  his  dwelling-hoase  opened  a  small 
shop  in  one  room  of  his  bouse,  it  was  held  not  to  be  such  an 
alteration  of  the  dominant  tenement  as  would  be  an  illegal 
excess  of  hie  right  of  way  {d). 

The  grantee  of  a  right  of  way  which  has  been  obstructed  by  Deriatian. 
the  grantor  has  a  right  to  deviate  over  the  grantor's  land,  and 
is  entitled  to  have  this  right  protected  by  the  Court  so  long  as 
the  obstruction  exists  without  the  necessity  of  proceeding 
against  the  grantor  for  the  removal  of  the  obstruction.  The 
right  exists  as  against  a  purchaser  from  the  grantor  with 
notice,  and  will  be  enforced  by  injunction  (f). 

The  reservation  of  a  right  of  way  in  a  deed  operates  as  an  RvwrratioD. 
easement  created  by  way  of  grant  from  the  grantee  to  the 
graDtor(/).  The  reservation  implies  such  a  wayleave  as  will 
be  reasonably  snlficient  for  carrying  out  the  purposes  for  which 
the  reservation  was  made  ig).  In  Bradburn  v.  Morrit  (A),  the 
owner  of  a  field  with  a  right  of  way  to  it  through  an  occupa- 
tion road,  agreed  to  sell  the  surface  of  the  lield,  reserving  the 
minerals.  The  field  had  never  been  used  for  mining  purposes, 
and  the  vendor  did  not  appear  to  have  any  present  intention 
of  working  the  minerals.  It  was  held  that  the  vendor  having 
had  a  right  to  use  the  road  for  agricultural  purposes  could  not 
prevent  the  purchaser  from  so  altering  the  road  as  to  make  it 
onlit  for  the  use  of  the  vendor  in  working  the  minerals  under 
the  land  agreed  to  be  sold.  It  was  also  held  that  even  if  the  . 
vendor  had  a  right  to  use  the  road  for  minerals,  inasmuch  as 
he  bad  no  present  intention  of  working  the  minerals,  the  Court 
would  not  interfere. 

(h)  Woodv.  Saundtri,  10 Cb.oS2.  way  Co.  v.   W-dker,  2  O.  B.  WO; 

(f)  Heaning  t.  Bariittt,  8  Exch.  Lord  Dijiifeiir  v.  Teniitiitt,  33  C.  D. 

I»7 ;   KkuH  T.   Gleaiiter,   16  C.   B.  421,  13  A.  C.  279. 

X.  S.  81.  (ff)  Ikt„>l  V.  Kingicote,  6  M.  &  W. 

'.d)  Sloan  v.  HMiday,  30  L.  T.  174;   I'roud  r.  Batu,  34  L.  J.  Ch. 

'■'■>-.  407 ;  Biddtr  v.  -V.-rM  Stuffor-Uhire 

I.')  Sflby  V.  Natleford,  9  Ch.  111.  Railway  Co.,  4  Q.  B.  D.  4^9. 

(/")  Durham  and  Hundtrland  Rail-  (A)  3  C.  D.  812. 
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^^p-  ^'i-         A  good  title  to  a  right  of  way  may  arise  from  proof  of 

enjoyment  from  time  immemorial  (t),  or  for  such  time  and 

under  such  circumstancee  as  will  satiety  the  provisions  ol  the 
Prescription  Act,  2  &  3  Will.  IV.  c.  71.  By  the  2nd  and  4th 
clauses  of  that  Act,  the  continuous  enjoyment  as  of  right  (A), 
of  a  way  as  an  easement  {I),  for  twenty  years  next  before  the 
commencement  of  some  action,  in  which  the  claim  has  been 
brought  in  question,  without  interruption  acquiesced  in  lot-  a 
year(7i),  is  evidence  upon  which  a  jury  would  be  justified  in 
presuming  a  right  if  the  claim  is  otherwise  good  at  common 
law  (o).  The  tact  that  the  occupiers  of  the  dominant  tenement 
in  passing  with  carts  from  a  particular  point  to  a  certain  gate 
over  a  common,  in  which  no  definite  road  was  marked  out,  did 
not  keep  to  one  line,  but  used  several  tracks,  will  not  prevent 
their  acquiring  a  right  of  way  between  that  point  and  tLe 
gate  (p). 
Acquiiutian  of  It  is  a  rule  that  a  tenant  cannot  acquire  an  easement  over 
a^Mit^imt  ^°^  belonging  to  his  landlord,  for  the  possession  and  user  by 
the  tenant  is  the  possession  and  user  of  his  landlord  (q).  But 
it  seems  that  under  the  Prescription  Act  a  tenant  can  acquire 
au  easement  of  way  as  against  another  tenant  holding  under 
the  same  landlord,  although  the  right  will  not  prevail  agau)3t 
the  landlord  (r).  In  a  case  accordingly  where  one  tenant  had 
acquired  a  right  of  way  as  against  another  tenant  holding  under 
the  same  landlord,  and  the  landlord  sold  both  properties  at  one 
sale  with  a  condition  that  they  were  subject  to  and  with  the 
benefit,  as  the  case  might  he,  of  all  subsisting  rights  or  easements 
of  way  or  passage,  so  far  as  any  lot  might  be  affected  thereby,  it 

(i)   H'linWerioH  and  Fvlnty  Com-  (j)  Fality  v.  Dtoyer,  i  L.  E.  It. 

miMiimwt  V.  ^rmt,  1  C.  D.  362.  272 ;  Daniel  v.  Anderson,  31  L.  J. 

(k)  See  Tkklt  v.  Bjww.  4  A.  &  Ch.  «10 ;   Gayfi^d  v.  Moffatt,  A  Ch. 

E.     382;      Oardiier    v.     Uodtjtmi'*  133;  £>«(rai.»v.  Jfaude,  17  C.  D.  391. 

Kinyaton  Brtwery  Co.,  (1901)  2  Ch.  (r)  Fahey  v.  Dwyer,  4  L.  B.  L 

198  (C.  A.).  272.      3m  DunUl  t.  Andenou,  31 

(0  Ante,  pp.  149,  130.  L.  J.  Ch.  610 ;  Harria  v.  De  Pi«na, 

(«)  AnU,  pp.  150,  151.  33   C.    D.    232,   233.      But   !»f« 

(o)  See    IloUina    v.     Veniey,    13  whether  these  cases  are  consistent 

Q.  B.  D.  304.  with    the    principle     adopted    in 

(f )   Wimbledon  and  Putney  Com'  WhtaUm  v.  ifapie,  (1893)  3  Ch.  4S 

'Hxou,  1  C.  D.  368.  (C.  A.). 
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was  held  that  the  purchaser  oi  the  one  tenement  had  no  right     ^W-  J^I. 

of  way  as  against  the  purchaser  of  the  other  tenement  («). 

If  a  right  of  way  be  acquired  by  prescription,  the  character  Limiia  o(  right 
and  extent  of  the  easement  is  fixed  and  determined  by  the  use  t^  p^^^plion. 
and  enjoyment  under  which  it  has  been  gained.  The  right 
acquired  must  be  measured  by  the  extent  of  the  enjoyment 
which  ia  proved.  The  purpose  for  which  the  way  may  be  used 
is  limited  by  the  actual  user  which  has  taken  place  during  the 
whole  period  necessary  for  the  acquisition  of  the  right.  Thti 
right  of  way  cannot  be  increased  so  as  substantially  to  impose  a 
greater  burthen  on  the  servient  tenement  (t).  If  the  proof  by 
usage  be  of  a  carriage  way,  a  right  of  way  for  cattle  is  not 
necessarily  eetablished,  though  it  may  be  competent  evidence  to 
go  to  a  jury  in  connection  with  other  evidence  in  establishing 
the  extent  of  the  right  claimed  (u).  Nor  will  proof  of  usage  of 
a  way  to  bring  goods  to  a  tanyard,  for  the  use  of  the  tanyard, 
authorise  the  use  of  the  way  by  other  occupants,  and  for  other 
purposes  than  the  occupancy  of  the  tanyard  (_x).  Nor  will 
proof  of  a  prescriptive  right  to  use  a  way  in  order  to  fetch 
water  from  a  river,  support  a  claim  to  use  the  way  in  order  to 
fetch  and  carry  goods  (jr),  and  a  right  to  cart  timber  will  not 
sustain  a  plea  of  a  general  right  of  way  on  foot,  and  with 
horses,  waggons,  and  other  carriages  (2).  Nor  will  proof  of 
nser  for  certain  purposes  necessarily  prove  a  general  right  of 
way  for  all  purposes ;  the  nser,  for  instance,  of  a  way  to  a 
field  used  only  for  agricultural  purposes  does  not  give  a  right 
of  way  for  mineral  purposes  (a).  But  if  it  appear  that  a  way 
has  been  actually  enjoyed  for  all  the  purposes  for  which  the 
use  or  enjoyment  of  the  premises  at  different  times  required 
its  exercise,  it  ia  such  evidence  of  a  general  right  to  use  it  for 
all  purposes  as  to  be  a  ground   for   inferring  such  a  right, 

(»)  Danid  v.  AnJrraon,  31  K  J.  {x)  Sower  v.  Ilill,  2  Bing.  N.  C. 

Ch.  eiO.  339. 

(()   Williantt  T.  Jmnea,  L.  E.   2  (y)  Knight  v.   Wvort.  3  Bing.  N. 

C.  P.  382;    WimMtdou  titid  PiiUtry  C.  3. 

("WBiiWoMtr*    v.   Dixoi,,   1    C.  1).  (z)  I/iglmm  v.  BabUU,  SBii^.N. 

36S.  C.  622. 

(t.)  Ballard  v.  Di/t^i,    1    Tftunt.  (o)  Bradbuni  y.  Morrii,  3  C.  D. 

2:9.  812  (C.  A.). 
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although  for  some  of  these  purposes  it  ma;  appear  that  the 
-  way  was  first,  in  fact,  ased  within  the  period  of  twenty  years  (li). 
Bat  proof  of  user  of  a  way  for  all  purposes  for  which  a  road 
was  wanted  for  the  enjoyment  of  property  in  its  original  state 
will  not  establish  a  right  for  all  purposes  in  an  altered  condi- 
tion of  the  property,  where  the  effect  wonld  be  to  impose  a 
greater  burden  on  the  servient  tenement.  Where,  accordingly, 
a  road  had  been  immemorially  used  to  a  farm,  not  only  for 
usual  a^icultural  purposes,  but  in  certain  instances  for  carry- 
ing building  materials  to  enlarge  the  farm  house  and  rebuild  a 
cott^e  on  the  farm,  and  for  carting  away  sand  and  gravel  dug 
out  of  the  farm,  it  was  held  that  that  did  not  establish  a  right 
of  way  for  carting  the  materials  required  for  building  a 
number  of  new  houses  on  the  land  (c). 

A  right  of  way  arises  from  necessity,  where  a  man  having  a 
close,  which  is  wholly  surrounded  by  his  land,  sells  the  close,  hi 
such  case  the  grantee  is  held  by  implication  of  law  to  have  a 
way  over  the  grantor's  land,  as  a  necessary  incident  to  the 
grant,  for  without  the  way  the  grant  would  be  neelesa  (d).  The 
principle  has  been  carried  so  far  as  to  be  applied  to  the  case  oi 
a  trustee  selling  land  he  held  in  trust,  and  to  which  there  nae 
no  access  but  over  the  trustee's  own  land  (e) .  The  principle,  it 
appears,  is  applicable,  if  the  close  granted  be  not  entirely  sur- 
rounded by  the  land  of  the  grantor,  but  partly  by  the  land  ol  a 
stranger  (J).  So,  also,  and  upon  the  same  principle,  if  a  man 
grants  trees  growing  on  bis  land  to  anothei',  the  grantee  ma? 
enter  upon  the  land  for  the  cutting  them  down  and  carrying 
them  away  (g) .  So,  also,  where  trees  have  been  excited  by  the 
lessor  on  an  estate  demised,  the  law  gives  him,  and  those 
claiming  under  him,  power,  as  incident  to  the  exception,  to 

(6)  Cnmling  v.  Higijivion,  4  M.  &  {e)  Iloiaton  v.  Frearttm,  8  T.  B. 

W.  2-18  ;  Dare  v.  HtathwaU.  26  L.  J.  50. 

Ex.  245.  (/)  2  EoH.  Ab.  60;   Oiboruf-  t. 

(c)   WinMedon  and  Putney  Cum-  HVw,    7   C.   &   P.    763.      But  me 

,   1   C.   D.  362  Tileknuirth  v.  Royaton   Water  Co., 


(C.  A.).  W.  N.   (1899)  p.  256,    81    L.  T. 

{'0   Clark  v.  Coffi/t,  CTO.Jac.no ;  (JT3. 
Oayford  V.  Moffatt,  4  Ch.  133,  anU,  (y)  Plowd.  Comm.  16. 

p.  212. 
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enter  npon  and  cat  the  trees  (/()■     So,  also,  if  a  man  gives      ^^p- 

another  a  licence  to  lay  pipes  ot  lead  in  his  land,  to  convey 

water  to  a  cistern,  he  may  enter  npon  the  land  and  dig  therein 
to  clean  or  mend  the  pipes  (i) ;  and  an  injmiction  will  be 
granted,  if  necessary,  to  protect  the  easement  (k). 

The  grant  that  carries  with  it  a  right  of  way  by  neceBsity, 
does  not  necessarily  imply  a  carriage  way,  even  thongh  the 
thing  granted  is  a  house.  But  the  grant  of  tillage  land  implies 
a  carriage  way,  becauBe  such  a  way  is  necessary  in  order  to 
carry  off  the  crops,  unless  by  the  custom  of  the  vicinage  the 
crops  are  carried  ofT  by  men  instead  of  teams  (I). 

A  way  of  necessity  arises  also  by  implication  of  law,  where  a  Ways  of 
man,  having  several  closes  of  land,  sells  all  but  one,  which  is  "*****'  '■ 
completely  surrounded  by  those  which  he  has  sold.  In  such 
eases,  a  right  of  way  by  necessity  over  the  surrounding  closes 
which  he  has  sold  is  presumed  by  implication  of  law  to  be 
reserved  in  favour  of  the  grantor  (m).  In  a  case  where  the 
purchaser  of  a  close  of  land  had  notice  that  the  adjoining 
laud  retained  by  the  vendor  was  to  be  laid  out  in  building, 
in  a  manner  which  would  make  a  right  of  way  over  the 
purchased  land  necessary  to  the  vendor,  it  was  held  that 
such  right  of  way  was  reserved  to  the  vendor  by  implication 
as  a  way  of  necessity  (»)■  But  if  the  close  retained  by  the 
vendor  is  agricultural  land  and  the  purchaser  has  no  notice 
that  the  vendor  intends  to  lay  it  out  in  building,  the  owner  of 
(be  close  can  only  claim  such  a  right  of  way  as  is  suitable  to 
the  enjoyment  of  land  in  that  condition.  He  cannot  claim  a 
right  of  way  suitable  to  the  user  of  the  close  as  building  land  (o). 
Where  the  owner  of  several  closes  of  land  had  executed  deeds  of 
conveyance  to  three  purchasers  on  the  same  day,  it  was  held  that 


{!.)  Li/ord^a    ca*e,    11    Co.    Sep. 

51  b,  fi2  a;  Darcj/y.  AikxmU,  Hob. 

Exch.  1.    See  BtuitU  v.  Watlt,  25 

2U. 

c.  D.  a-2. 

(1)  Pom/Ttt  V.  Bicro/f,  1  ■WiUma. 

(«)  Daviet  T.  Star.  7  Eq.  427. 

Saund.  321. 

See  Wlieetdm  v.  Sarrmvt,  12  C.  D. 

38 ;  Serf  v.  Actun  Local  Board,  31 

m. 

C.  D.  681. 

(/)  Otbone  y.  Wi*e,  7  0.  &  P.  763. 

(d)   Corporation    of    Lowlmi     v. 

(m)  Clark  y.   Vogye,    Cro.    Joe. 

Riygi,  13  C.  D.  798. 
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the  purchaaers  were  entitled  to  rights  of  way,  independently  of 
-any  special  grant  or  reservation  of  any  particular  way  (p). 
A  man  cannot  claim  a  way  by  necesBity  by  reason  of  its 
superior  convenience  over  another  way  which  he  ha8(r). 
Where  a  grantee  is  entitled  to  a  way  of  necessity  over  another 
tenement  belonging  to  the  grantor  and  there  are  to  the  tene- 
ment granted  more  ways  than  one,  the  grantee  is  entitled  to 
one  way  only  which  the  grantor  may  select  (a) .  There  may  be, 
it  would  appear,  a  way  of  necessity,  at  least  in  favour  of  a 
gi-antee,  of  land,  even  althoagh  there  be  no  absolute  necesuty 
for  the  right  claimed.  The  right  may  be  implied  where  a 
tenement  is  so  constructed  as  that  part  of  it  involves  a  neces- 
sary dependence  on  other  parts,  in  order  to  its  enjoyment  in 
the  state  in  which  it  was  at  the  time  of  the  grant  (t).  It 
would  seem,  however,  that  a  reservation  of  a  right  of  way  in 
favour  of  a  grantor  will  not  arise  from  implication  of  law, 
unless  the  way  be  one  of  absolute  necessity  (it).  In  Holmrt  v. 
Goring  (x)  it  was  laid  down  that  a  way  of  necessity  is  limited 
by  the  necessity  which  created  it,  and  will  cease  if,  at  an; 
subsequent  period,  the  party  entitled  to  it  can  approach  the 
place  to  which  it  led  by  passing  over  bis  own  land.  But  in 
Proctor  V.  Hodgson  (j),  Lord  Wensleydale  said  he  considered 
the  Court  was  wrong  in  Holmes  v.  Goring,  and  that  he  should 
have  thought  that  an  implied  way  of  necessity  "  meant  as  much 
a  grant  for  ever  as  if  expressly  inserted  in  the  deed." 
DitCTtioD  of  way  The  authorities  determine  that  the  person  by  whose  act  a 
way  of  necessity  is  created,  in  other  words  the  grantor,  should 
designate  the  way,  subject,  however,  to  this,  that  the  way 
should  be  a  reasonable  and  convenient  one(z).     In  general, 

[p)  Pinniaglon    v.     Oalland,     9  (it)  SujpeW  v.  Sroion,  AD.3.& 

Ezch.  1.  S.  185;  and  see   Tawt  t.  Knoielfi, 

(r)  MottU  v.  Edgington,  STatint  (1891)  2  Q.  B.  564  (C.  A.) ;   Vnion 

31 ;  Pheytey  v.  Virary,  16  M.  &  W.  Liijhterage  Co.  v.  London  Oranns 

495,   per   Alderson,   B. ;    Dodd   v.  Dock   Co..   (1902)   2   Ch.   357,   510 

Jiurehdt,  I  H.  &  C.  119.  (C.  A.).     See,  also,  atUe,  p.  146. 

{»)  BoUnnY.  Bolton,  11C.D.971.  (r)  2  Bing.  76. 

(0  Pearson  v.  Si-eneer,  3  B.  &  8.  (g)  10  Exch.  828 ;  and  see  Phty- 

"60,     Comp.E»p!eyv.  inViM,  L.E.  teg  tr.  Vicary.  16  M.  A  W.  491. 

7  Ex.  303.  [z)  Clarke  v.  Riiggr,  2  Boll.  Ab. 
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especially  in  cases  where  there  is  an  occupation  by  a  tenant,      Cfcap.  vt. 

there  must  be  an  actual  existing  way,  by  which  the  premises ' — 

are  used  and  enjoyed ;  and  in  such  case  the  intention  of  the 
testator,  if  the  severance  of  the  heritage  be  by  will,  is  best 
effectoated  by  construing  the  implied  grant  of  a  way  to  be  a 
f^rant  of  that  way  actually  used  at  the  time  of  his  death  (a). 
It  is  difficult  to  say  how  the  way  ought  to  be  set  out  if  the 
premises  before  severance  are  so  occupied  as  to  afford  no  indi- 
<:ntiou  of  what  was  the  usual  way  in  the  testator's  lifetime  {b). 
A  way  by  necessity,  when  once  crested,  must  remain  the  same 
so  long  as  it  continues  at  all  (c).  The  person  into  whose  pos- 
session the  servient  tenement  comes  may  not  at  his  pleasure 
vary  from  time  to  time  the  direction  of  the  way  so  long 
as  he  substitutes  a  more  convenient  one  (d).  If  there  are  two 
vrays,  each  of  necessity,  the  owner  of  the  dominant  tenement 
ffill  be  entitled  to  that  which  is  most  convenient  to  him  (e). 

The  right  to  an  easement  of  way  may  be  lost  by  abandon-  Absndonmsnt 
meot.  Mere  non-user  of  a  way,  however,  does  not  amount  to 
abandonment.  The  question  of  abandonment  is  one  of  inten- 
tion, to  he  decided  on  the  facts  of  each  particular  ease.  No 
definite  time  has  been  fixed  by  law  during  which  a  cessation 
of  enjoyment  must  continue  in  order  to  amount  to  evidence  of 
abandonment.  The  question  always  is  whether,  under  the 
circumstances  of  the  case,  an  intention  to  abandon  the  right 
permanently  can  be  reasonably  presumed.  The  mere  suspen- 
sion of  the  exercise  of  the  right  is  not  sufBcient  to  prove  an 
intention  to  abandon  it.  The  period  of  time  during  which  the 
non-naer  has  continued  ia  only  material  as  an  element  in 
forming  a  presumption  as  to  the  intention.  What  period  may 
be  Bufificient  in  any  particular  case  must  depend  on  all  the 
accompanying  evidence  (/) .    In  Ward  v.  Ward  (g),  accordingly, 

60;  Ftartoa  v.  Spencer,   1  B.  4  S.  871,  3  B.  &  S.  761. 

571;   Bolton  v.  Bolton,   11   C.  D.  (rf)  lb. 

971 ;  and  see  Be  Peek  and  The  Srliool  (e)  Morris  v.  Edgington,  3  Tannt. 

Board  for   London,    (1B93)    2    Ct.  24,  31  ;  Barloio  v.  Bhoda,  1  Cr.  & 

p.  320,  per  CWtty,  J.  M.  439;   Pheytey  v.   Vicary,  16  M. 

(a)P«iMtmv.5peno!r,lB.&S.383.  &  W.  484,  492,  495. 

(i)  lb.  3  B.  &  S.  761.  (/)  Beg.  v.  Ohorlty,  12  Q.  B.  519. 

(<:)  Ptarton  t.  Spencer,  1  B.  *  S.  (ff)  7  Exch.  838. 
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it  was  held  that  a.  right  of  way  was  cot  lost  by  non-aser  for 
-  upwards  of  twenty  years,  the  user  having  been  discoDtioiied 
merely  by  reason  of  the  party  having  a  more  convenient  way. 
So,  also,  a  parol  agreement  for  the  substitution  of  a  new  way 
for  an  old  one,  and  a  consequent  discontinuance  to  use  the  old 
way,  were  held  not  to  afford  evidence  of  an  intention  to  abandon 
the  old  way  (A). 

The  mere  manifestation  of  an  intention  to  abandon  the  rights 
is  not  necessarily  sufficient  to  destroy  the  right  (i).  But  if  the 
dominant  owner  does  anything  showing  a  clear  intention  of 
abandoning  the  right  it  cannot  be  afterwards  set  up(A-).  So 
again,  if  an  intention  to  abandon  the  right  can  be  reasonably 
presumed,  and  the  owner  of  the  servient  tenement,  upon  tbe 
faith  of  such  a  belief,  has  been  induced  to  incur  expense  or 
alter  his  condition,  the  owner  of  the  dominant  tenement  ^ill 
be  held  to  have  precluded  himself  by  his  conduct  from  after- 
wards setting  up  that  the  right  has  not  been  abandoned  (/)■ 

Where  the  owner  of  two  adjoining  tenements  over  one  of 
which  there  is  a  way  from  the  other  not  being  a  way  of 
necessity,  mortgages  the  quasi  servient  tenement  without 
expressly  reserving  a  right  of  way,  such  right  cannot  be 
subsequently  set  up  (m). 
t  A  right  of  way  enjoyed  by  the  owner  of  one  tenement  over 
another  tenement  becomes,  like  other  easements,  extinguished 
upon  unity  of  seisin  and  possession  of  both  tenements  in  tbe 
same  person,  and  merges  in  the  general  rights  of  property  {it). 
A  private  right  of  way,  however,  is  not  necessarily  merged  and 
extinguished  in  a  public  right  of  way,  if  the  latter  right  is 
acquired  over  the  same  soil  where  the  private  right  exists.  It 
is,  therefore,  no  answer  to  an  action  for  obstructing  a  private 
right  of  way  to  say  that  a  public  right  of  way  has  been  acquired 
over  the  same  road  {o), 

(/,)  Lovell  V.  Smith,  3  C.  B.  N.  S.  (0  Reg.  v.  Charley,  12  O.  B.  SIT. 

120.  ("0  Taws  v.  Knomlea,  (1891)  2 

(0  ilf(*re  V.  Baic»ou,  3  B.  &  C.  Q.  B.  361  (C.  A.). 

332;   Young  v.  Star   Omiiibiu  Co.,  (?<)  Jamu  v.  Plant,  4  A.  &  E, 

86L.  T.  41.  766;   and   see   Damper  v.  Baurtt, 

(i)  Midland     Raihcay     Co.     v.  <1W1)  2  Ch.  350. 

OniW«,  (1895)  2  Ch.  827,831(0.  A.).  (o)  Alien  v.  Ormoud,  8  East,  1; 
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The  General  Inclosore  Act,  8  &  9  Vict.  c.  118,  declares  that      c^p-  ti. 
all  roads  and  ways  not  set  out  by  the  valuer  m  making  his  —  ■^— — 
a^rd  shall  be  for  ever  stopped  up  and  extinguished  (p). 

The  right  of  the  owner  of  roadside  property  to  have  access  oiBtmoiion  of 
thereto  is  a  totally  different  right  from  the  public  right  of  oiatmction  in  a 
pasamg  and  re-paseiug  along  the  highway.  The  right  of  a  man  ''"^''"  "^' 
to  step  from  his  own  land  on  to  a  h^hway  is  quite  a  different 
right  from  the  public  right  of  using  the  highway  (<}).  If  a 
private  way  leads  into  a  public  road,  an  action  will  lie  for 
obBtruction  of  the  private  way,  although  the  obstruction  is 
ftctnally  placed  in  the  public  road  (r).  But  the  private  right 
of  access  which  the  owner  of  property  adjoining  a  highway  is 
entitled  to  does  not  extend  to  the  carriage  of  goods  to  and 
from  his  premises.  The  right  of  such  owner  to  carry  goods 
BcrOBs  the  pavement  to  or  from  the  highway,  is  a  right 
enjoyed  by  him  as  one  of  the  public.  It  is  in  fact  part  of  the 
right  BO  to  use  the  highway  at  the  spot  in  question  as  to  enjoy 
the  same  reasonably  in  common  with  other  members  of  the 
pubUc  entitled  to  use  the  same  (s). 

In  Thorpe  v.  Brumjitt  {()  the  continual  obstruction  of  a 
private  way  to  an  inn-yard,  by  loading  and  unloading  waggons, 
was  restrained  by  injunction  ;  although  the  obstructions  were 
not  created  by  one  defendant  alone,  but  by  several  who  had 
warehouses  abutting  on  the  way,  and  although  the  obstruction 
created  by  each  separately  might  not  have  been  sufficient  of 
itself  to  support  the  action  (u). 

Where  a  local  board  is  a  highway  authority,  it  has  the  power 

Duncan  t.  Ixiueh,  6  Q,  B.  915,  per  App,  Ca.  662;  Benjamin  v.   Storr, 

PatteeoD.J.    Comf.Teeiap-v.Man-  L.  E.  9  C.  P.  406 ;  Original  Harth- 

ihHtr,  *<;.,  Bailway  Co.,  24  C.  D.  jiool  Collieritt  Co.  y.  Oibb,  fl  C.  D. 

i72.  721  ;    FriU  v.   Hubion,    14   C.   D. 

(p)  Tnmer  v.  Crv»h,  4  App.  Ca.  642  ;   Caledonian,  Ac,  RaUvxiy  Co. 

ni.  y.    Walkfr'e    Tnuleei,    7   App.   Ca. 

(l)  Ati.-Oen.  V.    Contervafor    of  283. 

Thamtt,  1  H.  ft  M.  31,  per  Lord  («)  ChapJiii  tE  Co.,  Ltd.  v.   West- 

Hathwley;   Chaplin  J:  Co.,  Ltd.  v.  mimter   Gorporation,    (1901)   2  Ch. 
ITMfniifMier   Corporation,  (1901)   2 


Ch.329. 

(f)  8  Ch.  6dn. 

[r)  Row  T.   Orovt,,   5  M.   ft  G. 

(u)  See  also  LamUon  v.  . 

613;  Lyon  v.  Fiehmongert'  Co.,  1 

(1894}3Ch.  163,  168. 

K.I. 
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Chap.  yi.      to  alter  for  the  accommodation  of  the  puhlic  the  level  of  uiy 

'■ street,  though  such  alteration  may  interfere  with  the  free  accesB 

of  the  adjoining  owners  to  their  property  abutting  on  the  street. 
Any  remedy  that  the  adjoining  owners  may  have  except  on 
the  ground  of  unreasonable  conduct  on  the  part  of  the  local 
authority  ehould  be  by  way  of  compenaation  under  sect.  808  at 
the  Public  Health  Act,  1875,  and  not  by  injunction  (x). 


SECTtOK   VU, HUISAMCBS    TO    HIOHWA!B. 

Another  class  of  cases  in  which  the  equitable  remedy  by 
injunction  is  often  sought  are  nuisances  to  pablic  roads  or 
highways  (j/). 

A  highway  is  a  road  given  to  the  public  for  passing  from  one 
public  place  to  another  public  place  {z) ,  whether  it  be  a  carriage 
way,  a  footway,  or  a  horse-and-cart  way  (a).  A  highwayneed 
not  necessarily  be  a  thorongbfare  (b),  nor  is  it  necessary  that 
the  terminus  of  a  highway  should  be  itself  a  pahlic  place,  if 
it  lead  to  a  public  place  (c).  The  sea-shore  is  not  a  public 
highway  (d). 

A  highway  may  be  created  either  by  statute  or  by  the  dedi- 
cation to  the  pablic  by  the  owner  in  fee  (or  in  certain  cases 
by  a  limited  owner  (e)}  of  the  surface  of  his  land  for  the 
purpose  of  passing  and  re-passing.    In  order  to  prove  a  public 


(a)  Se!l(^»  V.  Math^A  Board  of 
HtaUh.  14  a  B.  D.  929. 

(y)  Squire  y.  Campbell,  1  M.  &C. 
486;  Att.-Gen,v.  FoTha,2tA.&.G. 
133 ;  Att.-Gen.  v.  Shrigield  Gat  Co., 
3  D.  M.  &  G.  301 ;  Dover  Gat  Co.  v. 
Mayiyr,  Ac.,  of  Dover,  7  D.  M.  &  G. 
545;  Mott\.  Shoolbred,  20  Eq.  24; 
Att.-Gen.  v.  Shrewsbury  Bridge  Co., 
21C.D.752;  Att.-Gen.  v.  Brighton, 
•£«.,  Supply  Auoeiation,  (1900)  1 
Ch.  276  (0.  A.). 

(z)  Campbell  v.  Lang,  1  Uftcq. 
451 ;  Bourke  v.  Davit,  44  C.  D.  110, 
121  ;  Sarriaon  t.  Duke  vf  Rutland, 
(1693)  1  Q.  B.  142  (C.  A.) ;  Sick- 


man  T.  Maitey,  (1900)  1  Q.  B.  752 
(C.  A.). 

(o)  13  East,  97.  per  Lorf  Ellen- 
borough  ;  2  B.  £  Aid.  648,  per  Hol- 
royd,  J. 

(i)  Batenian  v.  Black,  18  Q.  B. 
870;  Young  t.  CiUhbertton,  1  Macq. 
453  ;  Vernon  v.  Vutry  of  St.  Jamil. 
16  C.  D.  437  ;  Bourke  v.  Davil,  4J 
C.  D.  no,  123. 

(e)   CampbeUv.Lang,l'tiMti.4il. 

(d)  Llandudno  Urban  Council  t. 
Woodi,  (1899)  2  Ch.  705. 

(e)  See  sect.  16  of  Settled  Land 
Act,  1882,  and  sect  20  of  Settled 
Estates  Act.  1877. 
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way  created  by  Act  of  Parliament,  it  is  necesBary  to  show  that      <^- 
the  provisioDB  of  the  Act  have  been  strictly  followed  (J). 


S«ct.  7. 


The  dedication  by  an  owner  of  the  surface  of  bia  Innd  to  Dedieation. 
the  use  of  the  public,  has  not  the  effect  of  divesting  him  of 
the  ownership  of  the  soil,  or  of  vesting  the  soil  in  the  public, 
or  in  the  Crown  to  the  use  of  the  public.  An  owner  who 
dedicates  to  public  use  as  a  highway  a  portion  of  his  land, 
parts  with  no  other  right  than  a  right  of  passage  to  the 
pablic  over  the  land  so  dedicated,  and  may  exercise  all  other 
rigbte  of  ownership  not  inconsistent  with  such  dedication. 
Highways  are  dedicated  prima  facie  for  the  purpose  of  passage 
only,  and  the  user  of  a  highway  for  other  purposes  is  a  tres> 
pass  as  against  the  owner  of  the  soil  and  will  be  restrained  {g). 
The  appropriation  made  to  and  adopted  by  the  public,  of  a 
part  of  the  street  to  one  bind  of  passage,  and  another  part  to 
another,  does  not  deprive  him  at  common  law  of  any  rights  as 
owner  of  the  land  which  are  not  inconsistent  with  the  right  of 
passage  by  the  pablic.  The  provision  of  the  Highway  and 
Metropolis  Local  Management  Acts,  so  far  as  they  apply  to 
roads  and  streets,  are  subordinate  to  the  paramomit  rights 
reserved  by  the  owner  {h). 

A  dedication  to  be  valid  must  be  made  by  the  owner  of  the 
fee  (t),  or  by  a  limited  owner  under  statutory  powers  {k),  and 
mast  be  made  with  an  intention  to  dedicate.  There  can  be  no 
dedication,  unless  there  be  an  intention  to  dedicate  (t) ;  and  such 
intention  mast  be  unequivocally  proved.  But  it  may  be  mani- 
leeted  by  writing,  by  declaration,  or  by  acts.  The  mere  acting 
so  as  to  lead  persons  into  a  supposition  that  a  way  is  dedicated 
does  not  amount  to  a  dedication,  if  there  be  an  agreement 
which  explains  the  transaction  (nt).    Nor  is  there  a  dedication, 

(/)  Cuhitt  V.  Maxit,  L.  E.  8  C.  P.  454 ;  Jarvi*  v.  Dtan.  3  Bing.  447. 

:\-o.  {k)  S«e  Settled  Land  Act,  1882, 

<ff)  Sitkman  v.  Mauey,  (1900)  1  a.  16,  and  Settled  Estates  Act,  1877, 

U.  B.  732  (C.  A.).  6.  20. 

(A)  Vatrso/St.Mary,Keifii-gt<in.  [I)   Woodyer  v.  Hadden,  d  Taant   . 

V.  ./u<n*«,  L.  R.  7  Q.  B.  47 ;  and  see  123 ;  Barraclough  t.  Johiuon,  8  A. 

l.Htnmibfv.  Great  Wattrii  Builwai/,  &  B.  99. 


I)  •!  a  B.  p.  318.  {m 

(.)  Wvod  y.   Vtal,  5  B.  &  Aid. 
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though  there  may  have  been  originally  an  intention  to  dedicate, 
—  if  the  iutention  to  dedicate  has  been  abandoned  or  eomething 
has  been  done  to  show  that  the  original  intention  haB  been 
abandoned  (n).  An  individaal  cannot  without  legislative 
authority  dedicate  a  road  to  the  public,  if  he  reserves  the 
right  to  charge  tolls  for  the  Qser  (o). 

If  an  intention  to  dedicate  can  be  clearly  shown,  no  parti- 
cular time  is  necessary  to  render  the  dedication  valid.  It 
may  be  immediate,  or  as  soon  as  some  act  is  done  on  the 
part  of  the  public,  or  persons  claiming  an  interest  in  such 
dedication,  denoting  their  intention  of  accepting  the  gift(})). 
A  mere  dedication  by  the  owner  of  the  soil  will  not  of  itself 
create  a  highway.  There  must  also  be  an  acceptance  by  the 
public.  Dedication  b;  the  owner,  and  user  by  the  pablic, 
must  concur  to  create  a  road  otherwise  than  by  statute  (9). 

Where  there  is  a  public  right  of  footway  across  land,  and 
there  is  some  surface  land  lying  along  the  course  of  the  public 
footpath,  devoted  to  traffic,  even  if  it  be  private  traffic,  then 
pji7nd  fade  the  owner  of  the  soil  must  be  taken  to  have  dedi- 
cated to  the  public  so  much  of  the  surface  as  he  has  in  point 
of  fact  devoted  to  traffic,  even  though  it  be  private  traffic  (r). 
Cwr  eridanM  of  Enjoyment  and  user  of  a  way  by  the  public  is  evidence  from 
which  an  intention  to  dedicate  may  be  presumed  (s).  Where 
the  character  of  the  user  has  left  no  doubt  as  to  the  intention 
to  dedicate  by  the  owner  of  the  land  over  which  the  way  ran 
and  the  assertion  of  the  right  on  the  part  of  the  public,  a 
user  of  not  many  years  continuance  may  be  sufficient  to 
establish  the  right  (()■  The  idea  of  dedication  may  be  rebutted 
by  evidence  of   acts  showing  that    the  owner  of  the  Boil 

(?()  Hall  V.  Ci'TiMnifiim  0/  Booth,  (1876)  242,  W.  N.  (1877)  221. 

i\t  W.  It.  86H.  (r)  Per  Buckley,  J.,  in  Atf.-Ofv. 

(..)  AiHln-hrrrj, -r.  C:r,mratiott  0/  t.  Eihrr,  itc,  Cv.,  (1901)  2  Ch.  647. 

(Mhiim.  29  C.  b.  750.  («)   Foole  v.  Hiithuvji.   11  M.  * 

(ji)  I'liolt  V.  lliitkimn),  11  M.  &  W.  826;   Turner  t,   Tlo/iA,  6  App. 

W.  826 ;  North  Lmiilim  RaiUvay  Co.  Ca.  842  ;  Maun  v.  Brodir,  10  App. 

■   V.    Vntry  of  St.   Mary,   21  W.   B.  Ca.   386;    Marqmt   ,f  Stafford  v. 

226.  Cof/vnj,  7  B.  &  C.  260, 

(7)  Ciibm  V.  Maxie,  L.  H.  8  C.  P.  (()  Att.  -  Ottt.     v.     Bij>hm}-Mtd 

715;   Macl-ett   v.   Heme  Bay   Com-  Guano  Co.,  U  C.  D.  p.  341. 
,  37  L.  T.  873,  W.  N. 
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contemplated  only  a  licence  revocable  in  a  particular  evBnt(H).      *^^  gi- 
llie erection  of  a  post  or  gate  at  the  entrance  of  the  way,  or 

other  similar  acts,  will  negative  the  intention  to  dedicate  (x). 
A  single  act  of  interruption  by  the  owner  of  the  fee  is  of  mach 
more  weight  upon  the  question  than  many  acts  of  enjoyment 
on  the  part  of  the  public  (ji).  In  a  case  where  a  highway  over 
a  common  had,  without  the  authority  or  interference  of  the 
owner  of  the  soil,  been  diverted  by  an  adjoining  proprietor, 
irbo  substituted  for  it  a  new  road,  which  was  used  by  the 
public  for  more  than  twenty  years,  it  was  held  that  there  was 
no  dedication  of  the  substituted  road,  but  that  the  use  of  it 
was  referable  to  the  right  o(  the  public  to  deviate  on  to  the 
adjoining  land,  whenever  the  owner  of  the  soil  stops  a  highway 
or  Buffers  it  to  be  foundrous  (z). 

Enjoyment  and  user  of  a  way  by  the  public  is  evidence  from  Uier  gvidaiiw 
which  the  assent  of  the  owner,  whoever  he  is,  may  be  inferred.  dBdiott^ 
It  is  sufficient  if  there  might  be  a  person  who  was  competent 
to  make  the  dedication.  It  lies  upon  the  party  denying  the 
inferenea  from  the  user  to  show  that  there  was  no  person  who 
had  the  power  of  dedicating  it  at  the  time  the  dedication  is 
proved  to  have  taken  place  (a).  From  evidence  of  acts  of  user 
of  a  footway  by  the  public,  extending  over  the  whole  time  of 
living  memory,  during  which,  however,  the  way  passed  had 
been  under  lease,  it  was  held  that  the  jury  might  presume 
against  the  reversioner  a  dedication  of  the  way  by  his  ancestors 
to  the  public  at  a  period  of  time  anterior  to  the  land  having 
first  been  leased  (b).     So  also  where  there  has  been  long  user 

(ti)  Barradough  v.  Johntun,  8  A.  (a)  Beg.   v.  Eattmark,  11   Q.  B. 

i  E.  90,  IW.  877  ;  Heg.  v.  Pttrie,  4  E.  &  B.  738 ; 

(r)flo6ert»v.Carr,lCamp.262n.;  Tamer  t.   Wakk,  6  App.  Ca.  636. 

Rii^bg  Charity  v.  Merryioeather,  11  See  Verium  y.  Vrstry  of  St.  James, 

East.  376  n. ;  Mildred  v.  Weaver,  3  16  C.  D.  457. 

F-  4  F.  30;   Vettry  of  lierTiumdaey  (h)   Winterbottomv.  Earl  of  Derby, 

V.  itroutH,  1  Eq.  204.  L.  E.  2  Exch.  316;  c(.   Ilaigh  t. 

in)  M-ifquitofStafordv.Cayney,  Wat,   (1B83)   2   Q.   B.    19  (C.  A.). 

7  B.  ft  C.  257  ;  Poole  v.  Hutkittmi,  But   a  lost  grant  cannot  bo   pre- 

11M.  ft  W.826;  Sealeyv.  Corpora-  aumed  where  such  a  grant  woidd 

lioav/BuSey,  19  Eq.  388.  be  in  oontiaTention  of  a  statute, 

(s)  Dawet  v.  Hawkins,  8  C.  B.  Neaverson    v.    Peterborough    Rural 

S.  S.  848.  Council,  (1902)  1  Ch.  557  (C.  A.). 
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^'sSt.T''      ^^  ^^^  public  of  a  footpath  across  copyhold  land,  dedicaiion  o! 

the  path  to  the  public  by  the  lord  as  well  as  by  the  copyholder 

will  he  presumed,  unless  there  is  evidence  to  rebut  the  pre- 
sumption (<;) .  It  is  an  unsettled  question  vhat  length  of 
enjoyment  of  a  way  is  requisite  to  raise  the  presumption  of 
dedication  (d).  The  amount  of  user  and  enjoyment  bj  tlie 
public  which  is  required  in  order  to  prove  dedication  v&iies 
according  to  the  nature  of  the  district  in  which  the  wa;  U 
situated ;  e.g.,  in  a  thinly  populated  and  mountainous  district 
slight  evidence  of  user  might  be  sufficient  (e). 

There  maj  bs         There  may  be  a  dedication  of  land  for  special  uses  or  for  & 

dediwtion  for       ,.     ,.    ,  .  .      ,  i  n  ., 

■p«oiai  DM  or  a  limited  purpose,  as  for  a  footway,  a  horse  way,  or  a  drift 

hioited  porpoM,  ^^^  ^j_     ^  dedication  may  be  made  subject  to  the  reeerva. 

tion  of  a  private  right  to  some  extent  interfering  with  the 

pnblic  one  {g).    There  may  in  law  be  a  dedication  to  the 

public  of  a  right  of  wny,  such  as  a  footpath  across  a  field, 

subject  to  the  right  of  the  owner  of  the  soil  to  plough  it  up, 

in  due  course  of  husbandry,  and  destroy  all  trace  of  it  for  a 

bnt  not  to  ft       time  (k).    But  there  cannot  be  a  valid  dedication  to  a  limited 

pemaa,  class  of  peTBODB  OF  part  of  the  public,  as  to  a  parish.     If  there 

be  a  dedication  at  all,  it  must  be  in  favour  of  the  public  {fl. 

or  for  a  limiteJ   Nor  can  there  be  a  dedication  to  the  public  for  a  limited  time, 

certain  or  aneertain.     If  there  be  a  dedication  at  all,  it  most 

be  perpetual  (/-). 

DedtMtion  mnit      A  dedication  mast  be  taken  to  be  made  to  the  public  and 

b«Uk«iitob«  ,  ,       ,  ,  ,      .  , 

aoomted  by  the  accepted  by  them,  subject  to  the  inconvenience  or  nsk  ansing 

^     'mmt^cc  ^^fi^  the  existing  state  of  things.     If  there  be  an  erection  or 
excavation  existing  in  the  way  at  the  time  of  the  dedication, 

(<)  I'moert  v.  Bathurtt,  28  W.  E.  [h)  Mercer  v.  WoodgaU,  L.  B.  5 

390.  Q.  B.  26 ;  Aruold  v.  Jiaktr,  ib.  6 

((f)  See  BagJ^  Charity  v.  Mtrry-  Q.  B.  43d ;  Huudle  v.  HearU,  (IHSS) 

weathtr,   II   E.   375  n. ;    Jarvit  v.  2  Q.  fi.  p.  89. 

Dtan,    3   Bing.   447;     Wwdyer    v.  (0  Pwie  t.  HuakUton.  WiL  t 

Hadikn,  5  Taunt.  12a.  W.   830;   Vatry  of  Berrtmidtry  v. 

(«)  MacpherKin  v.  SfotlisI,  lUyhU  Brmmt,  1  Eq.  204.     See  HildrHh  t. 

of  Way  SMitty,  13  A.  C.  744.  Adanu„„,  b  0.  B.  N-  S.  587,  M  to 

(/)  I'oole  V.  Htttkittou,  II  M.  &  dedicatiou   of   vater  in  a  public 

W.  830,  prr  Lord  Wenalej^dale.  fountain. 

(s)  IJotttiil  V.  Vhambtrliu,  6  H.  &  (i)  Duwfi  v.   Hawkim.  8   C.  R 

N.  MI.  N.  S.  848. 
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the  owner  of  the  soil  is  not  liable  for  aecidentB  thereby  ocea-      "ha^  vi. 

sioned.    The  public  must  be  taken  to  accept  the  way,  subject ~ 

to  the  incooTenienee  or  risk  arising  from  the  esisting  state  of 
thiDS3(0. 

There  is  nothing  inconsistent  with  the  purposes  of  a  sea  or  i>eJie»tioii  ot 
river  wall,  or  embankment  erected  to  protect  neighbouring  ^-^'^^nf^^ 
laads,  in  a  right  of  way  along  the  surface ;  and  the  same 
evidence  of  nser  will  raise  a  presumption  of  a  dedication  of  a 
right  of  way  by  the  owner  of  the  soil  in  the  case  of  each  an 
embankment,  as  in  any  other  case  of  uninterrupted  and  open 
user  by  the  public  (m). 

A  public  road  or  highway  le  not  an  easement  properly  so  Highway  act  m 
called  (n).    The  soil  ot  a  highway  up  to  the  centre  of  the  road  ^""Ij, 
is  presumed  in  law,  in  the  absence  of  other  evidence  of  of  highwa; 
ownership,  to  belong  to  the  owners  of  the  land  on  each  side, 
subject  to  the  right  of  passage  of  the  public  (*»).    A  con- 
veyance of  land,  bounded  by  a  highway,  is  always  presumed 
in  law  to  carry  the  fee  up  to  the  centre  of  the  road,  as  part 
and  parcel  of  the  grant ;  unless  there  be  enough  in  the  cir- 
cumstances or  enough  in  the  espressions  of  the  instrament  to 
show  a  contrary  intention  (p).     This  presumption  applies  to 
streets  in  a  town  as  well  as  to  highways  in  the  country  (q). 
It  seems  that  if  A.  owns  houses  on  one  side  of  a  street  and  B. 
owns  houses  on  the  other  side,  but  it  turns  out  that  the  soil  of 
the  highway  ia  not  evenly  divided  between  them,  A.  owning  a 
little  more  or  a  little  less  than  half  the  highway,  then  when 

A.  conveys  hts  booses  describing  them  as  bounded  by  the 

(0  Fhber  v.  Prowxt,  2  B.  &  S.  Mv.  270  (C.  A.) 

'M;  Bubbhu-v.Jor.es, 15  C.S.a.S.  (p)  Berridyt  v.   Ward,   10  C.  B. 

n\ ;  Ru,idh  T.  HtarU,  (1898)  2  Q.  N.  8.  400 ;  MinkMhwaHt  v.  Nemlay 

B,  83.  Bridge  Co.,  33  C.  D.  US.    As  to 
(m)  (hftnvnck  Board  o/  Wnrkt  V.  what  is  Bufflcient  to  rebut  the  pre- 

MatidiUy,  L.  B.  4  Q,  B.  S»7.  sumption,  see  Pryor  v.  Petre.  (1894) 

[n)  Rangtly  v.  Midland  Railway  2  Ch.  11  (C.  A.);  Majppin-v.  Liberty 

Co.,  3  Ch.  310.  ■  A  Co.,  W.  N.  (1902)  209. 

(o)  Smith  T.  Bowdm,  14  C.  B.  (5)  In  re  WhiU'i  Charitia,  (1898) 

N.  8.  398 ;  fiecfeH  V.  t'wiwradon  0/  1   Ch.   659;    and   see   Lond'm  and 

twrfi.  7  Ch.  421  ;  Mayvr.  lic,  0/  Nrn-lh  tFaleni  Bailivay  Co.  v.  Wrst- 

Timbridyt    Wellt   v.  BairJ,   (1896)  miniter  Corporation,   (1902)    1   Ch. 

A.  C.  43i;  of.  Lirigli  v.  Jark,  5  Ex.  269. 
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Chap.  yi.      highway,  that  portion  of  the  highway  which  is  vested  in  A. 

will  by  presumption  of  law,  in  the  absence  of  circumstances 

showing  a  contrary  intention,  pass  to  the  purchaser  (r). 

Strips  of  waste  land  between  old  inclosnres  and  the  highway 
belong  iirimd  facie  to  the  onners  of  the  adjoining  inclosores, 
unless  there  be  something  in  the  circumstances  of  the  ease  to 
rebut  the  presumption  («). 

Being  owners  of  the  soil  of  a  highway,  the  adjacent  pro- 
prietors have  a  right  to  all  ordinary  remedies  for  the  freehold, 
and  may  maintain  actions  against  any  person  who  digs  up  the 
soil  or  cuts  down  trees  growing  on  the  side  of  the  road,  or  left 
there  for  shade  or  ornament  (<)■  The  freehold  and  all  the 
profits  of  the  soil  belong  to  them.  They  may  carry  water  in 
pipes  under  the  highway,  and  have  every  use  and  remedy  that 
is  consistent  with  the  right  of  passage  in  favour  of  the  public 
and  the  provisions  of  the  Highway  Acts  and  police  regula- 
tions (»)-  If  trees  growing  by  the  side  of  the  road  are  an 
obstruction  to  the  road,  the  Highway  Authority  may  order 
them  to  be  cut  {x). 

PoundMUB  If  a  highway  be  foundrous  and  impassable,  a  right  to  go  over 

the  adjoining  land  may  exist,  where  the  public  have  from  time 
immemorial  been  accustomed  to  deviate ;  but  where  there  is  a 
limited  dedication  of  a  way,  the  public  have  no  right  to  deviate, 
if  the  way  is  out  of  repair  (//). 

Bi^t  o!uxea  The  right  of  the  owner  of  property  at  the  side  of  a  highway 
to  have  access  thereto  is  a  totally  different  right  from  the  public 
right  of  passing  and  repassing  along  the  highway  (z). 

(r)  (1898)    1     Ch.    p.    666,    per  Uouiiti/  Cotiucil,  45  C.  D.  50*. 
Homer,  J.  (u)  1  BolL  Ab.  392.  2  Inat  705; 

(«)  Doe  V,  rearafij,  7  B.  &  C.  304 ;  Lade  v.  Shepherd,  Str.  1001 ;  Qood- 

Orott  V,  Wfil.  7  TaUQt.  38;  Dim  v.  title  v.  Alker,  1  Burr.  133;  Cunlifft 

Hampton,  i  C.  B.  267;  Simpaon  v.  v.  fVliaUey,  13  Beav.  416;  Ilarrim 

Dendy,  8  C.  B.  N.  S.  433 ;  VaHit  v.  v.  Duke  of  Ruthind,  (1893)  1  a  B. 

Kesteven  County  Council,  45  C,  D.  p.  155, 

504.  SoeCounteato/BelmiTev.  Keiit  (x)   Turner  y.  Ringwood  Highvxti) 

County  Caunell,  (1901)  1  Ch.  873.  Bt«r'l,9 Eq.ilS;  UmBint.Hanton, 

{t)  Frompton.    v.    Tijin,    2    Jur.  (1891)  2  a  B.  115  (C.  A.;. 
986  ;   Ooodioa  v.  Richardaon,  9  Ch.  (y)  Arnold  v.  Molbrook,  L.  E.  8 

221 ;    Edwards   v.   Joinffe,   W.    N.  Q.  B.  100. 
(1877)     120;     Curtis     v.     Keitevtn  (z)  Ante,  p.  22i. 
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A  toving  path  is  a  highway  to  be  used  only  for  horses  em<      Ch>p-  vi. 

ployed  in  towing  vessels  (a).    The  owner  of  the  land  opposite  — ^ '■ — 

the  towing  path  is  owner  of  the  land  over  which  the  towing  ""^  ^ 
path  passes,  unless  there  is  evidence  to  show  that  the  trustees 
or  conservatora  of  the  navigation  have  acquired  a  right  to  the 
soil.  He  has  every  right  over  that  land  which  is  his  own  other 
than  a  right  to  impede  the  navigation.  The  duty  of  the 
trnsteea  is  to  keep  the  towing  path  in  a  £t  state  for  the  public 
oee  as  a  towing  path,  and  in  a  proper  case  they  may  have  an 
injunction  to  restrain  the  owner  of  the  soil  from  so  using  it  as 
to  interfere  with  its  use  by  the  public  for  the  purposes  of  the 
navigation  (b). 

The  right  of  navigation  in  inland  waters  or  in  rivets  above  Kigbt  of 
tidewater  ie  simply  a  right  of  way.  The  public  who  have 
acquired  by  user  a  right  of  navigation  on  inland  waters  have 
no  ri^t  of  property.  They  have  a  right  to  pass  as  freely  and 
aa  safely  as  they  have  been  wont  to  do,  hut  unless  there  is  a 
present  interference  with  that  right,  or  it  can  be  shown  that 
what  is  done  will  necessarily  produce  effects  which  will  inter- 
fere with  that  right,  there  is  no  injvna  of  which  they  can 
complain.  But  when  the  right  of  navigation  exists  a  proprietor 
baa  no  right  to  execute  any  works  which  will  interfere  or 
obstruct  the  navigation  or  the  free  use  of  the  towing  path 
along  the  river  for  the  purpose  of  navigation  (c). 

The  right  of  the  public  to  navigate  a  stream  may  be  created 
either  by  prescription,  or  hy  dedication  of  the  owner  of  the  soil 
within  time  of  legal  memory  (</). 

The  withdrawal  of  a  part  of  a  highway  from  its  ordinary  use  NoiMuee  to 
ifl  a  nuisance  to  a  highway.    It  is  no  answer  that  the  public  will  '^  "^' 
be  benefited  thereby  {e).      A  county  council   cannot  legally 
aanction  the  erection  of  a  permanent  structure  not  authorised 

(n)  Wineh     T.     Coiiieriiitori     tif  (ti)   Caldwell  v.  Machreii,  9  App. 

Tham,,  L.  R.  7  C.  P.  471.  Ca.  403. 

(i)  i«     Conaervaticy     Board    v.  (e)  R<g.  v.  Train,  2  S.  &  3.  610. 

Button,  12  C.  D.  383,  6  App.  Ca.  See  Qiinn  v.  Longlon  Oas  Co.,  2  El. 

W5.  &  El.  660 ;  (WpnradoK  of  Pretton.  v. 

(c)  Ott  Ewiny  t,   Cdquhoun,  2  FuHiuwd  ioral/iwirf/,  W.N.  (1885) 

App.  Ctt.  840 ;  and  see  5mi(A  v.  213,  34  W.  E,  196. 
Audnw,,  (1891)  2  Oh.  678,  697. 
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b;  the  neceasitiea  of  the  public  service  upon  a  county  road. 
-  The  Attorney- General,  as  representing  the  public,  is  the  proper 
person  to  prevent  this  by  injunction  (/) .  The  right  of  the  pablie 
to  use  a  highway  extends  to  the  whole  road  and  not  merely  to 
the  part  used  as  via  trita.  The  owner  of  the  land  has  no  right 
to  create  an  obstruction  bo  as  to  prevent  the  public  from  passing 
over  the  side  of  the  highway  (17).  If  a  part  of  the  highway  be 
inclosed  by  a  private  individual,  the  highway  authority  may 
remove  the  obstruction  (/i).  Any  member  of  the  public  may 
abate  an  obstruction  to  the  highway  from  which  he  auffera 
special  damage  (i)-  But  it  seems  that  such  right  of  abatement 
does  not  exist  where  the  nuisance  is  one  arising  from  mere 
nou-feaoance ;  e.g.,  where  a  bridge  has  been  allowed  to  fall 
out  of  repair  (k). 

An  Urban  District  Council  has  power  to  remove  an  encroacb- 
ment  upon  any  highway  vested  in  it  by  sect.  149  of  the  Public 
Health  Act,  1675,  without  first  taking  proceedings  summarily 
or  by  indictment  against  the  person  alleged  to  have 
encroached  {I). 

The  right  of  a  landowner  to  use  a  public  highway  for  the 
purpose  of  bringing  materials  for  the  building  or  repairing  a 
house  on  the  land  must  be  exercised  reasonably.  The  public 
most  submit  to  the  inconveniences  occasioned  necessarily  in 
repairing  a  house.  The  question  in  all  cases  is  whether  or 
not  the  obstruction  of  the  street  is  greater  than  was  reasonable 
in  point  of  time  and  manner,  taking  into  consideration  tbe 
interests  of  all  parties  and  without  unnecessary  inconvenience. 
If  there  are  several  waysof  access  to  laud,  there  is  no  absolute 
right  to  use  the  land  in  the  most  convenient  way  exclusively 

(/)  AU-Oai.  V.   Mayo    Coimftj  (1896)  1  Q.  B.  604. 

Couucil,  (1902)  1  Ir.  E.  13.  (0  CampbeHDavytY.lloyd.imM 

(3)  Niooll  T.  Bmumof't,  53  L.  J.  2  Ch.  323. 

Ch.    Sfl4;    and    see    Alt.-Oeii.    v.  (k)  CampbtllDauytV.L!oyd,{i^i> 

Brighton  Supply  Aatocialion,  (1900)  2  Ch.  318,  323,  327  (0.  A.). 

1  Ch. 216 [C.  A.);  Barber  V.  Pfniry,  (!)  ReywMt     v.     Urban    Diririd 

(1893)  2  Ch.  447.  Council  of  Pretieigii,  (1896)  1  G.  B. 

{h)  Bagahaw     v.    Brixton    Local  6(>i;  Murray  y.  Ejito^n  Local  Board. 

Board,    1    C.  D.  220;    Beyaoldi  v.  (1897)  1  Ch.  33. 
I'rlan  Dittrkt  Council  o/  Pmttign, 
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witbont  regard  to  the  convenience  of  neighbouring  land- 
ownerB  (vt).  In  a.  case  of  doubt  or  difficulty  the  right  of  the  - 
occupier  of  premises  abutting  on  a  highway  to  make  a  reason- 
able uae  of  it  for  the  purpose  of  loading  or  unloading  goods  at 
his  premises,  must  yield  to  the  public  right  of  unobstructed 
passage  along  the  highway.  It  is  in  each  case  a  question  of 
degree  whether  the  exercise  of  this  private  right  of  access  to 
premises,  which  must  of  necessity  involve  some  obstruction  of 
the  highway,  is  or  is  not  reasonable,  and  in  determining  this 
question  regard  must  be  had  to  all  the  facts  of  the  case  (n). 
Id  a  case  in  which  traders  carrying  on  a  large  business  in 
Brighton,  at  premises  situate  in  a  street  the  roadway  of  which 
was  less  than  20  feet  wide,  kept  as  many  as  six  vans  at  once 
daring  every  alternate  hour  in  the  daytime  loading  and  un- 
loading goods  at  their  premises,  it  was  held  that  this  was  an 
unreasonable  use  of  the  highway,  amounting  to  a  public 
nuisance,  the  continuance  of  which  must  be  restrained  by 
injunction  (n). 

The  driving  of  cattle  along  a  highway  is  an  ordinary  use  of 
the  highway,  and  is  not  actionable.  Persons  living  in  houses 
looking  upon  a  highway,  must  accept  the  advantage  of  having 
the  highway  there  in  return  for  the  inconvenience  which  may 
attend  upon  its  existence  (o). 

No  length  of  time  can  legalise  a  public  nuisance  (p). 


SECTION   VIU, — NniSANCES   TO    FEBRIBS. 

Anotheh  class  of  cases  in  which  the  interference  of  the  Court 
by  injunction  is  sought  are  nuisances  to  a  ferry  {q),  A  ferry  is 
a  highway  for  all  the  King's  subjects  paying  the  toll  (r).  It 
is  a  franchise  which  none  can  set  np  without  a  licence  from 

(m)  Fn-fa  T.   Sobton,  U   C.   D.  (p)  Moft  v.  Slioolbred,  20  Eq.  24. 

Mi.  (y)  Cori/\.YaTvioiithand  Noncich 

{u)  Att.-Oen.    v.    Brighton,    &k.,  B-iilwatj  Co.,  3  Be..  SSS  ;  HnnphiU 

Sifpif   Attociaiion,   (X900)    1    Ch.  v.   M'Katm,   3  Dr.  &  War.   183; 

278  (C.  A.)  Letton  v.  Ouoddei,,  2  Eq.  123. 

(«)  Truman  y.  London,  Briyhhm,  (r)  North  and  South  BhielJt  Ferry 

dr.,  Bailway  Co.,  25  C.  D.  428.  Co.  v.  Darktr,  '1  Exch.  149. 
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the  Crown,  and  in  the  case  of  a  ferry  by  preBcription,  a  grant 
-  or  licence  is  presumed  (a).  A  ferry  is  the  continuation  of  a 
public  bighway  across  a  river  or  other  water  for  the  purpose  of 
public  traffic  from  tbe  termination  of  the  highway  on  one  side 
to  its  re-commencement  on  the  other  side  (t).  A  ferry  is  wholly 
unconnected  with  the  ownership  or  occupation  of  land.  It  is  not 
necessary  that  the  owner  of  the  ferry  should  have  a  property 
in  the  soil  on  either  side.  He  must  have  a  right  to  land  upon 
both  sides,  but  he  need  not  have  the  property  of  the  soil  on 
either  sida  It  is  sufficient  if  the  landing-place  be  a  public 
highway  («).  A  ferry  exists  only  in  respect  of  persons  using  the 
right  of  way.  The  right  of  the  grantee  of  a  ferry  ia  the  exclu- 
sive right  of  carrying  from  one  point  to  the  other  all  who  are 
going  to  use  the  highway  to  the  nearest  town  or  vill  to  which 
the  highway  leads  on  the  other  side  (x).  Tbe  owner  of  a  ferry 
is  under  the  obligation  of  always  providing  proper  boats  with 
competent  boatmen  and  all  other  things  necessary  for  tbe 
maintenance  of  the  ferry  in  an  efficient  condition  for  the  use 
of  the  public  (j). 

If  a  new  ferry  is  erected  on  a  river,  without  the  King's 
licence,  so  near  an  ancient  ferry  as  to  draw  away  its  custom, 
it  is  a  nuisance  to  tbe  owner  of  the  ancient  ferry  (z).  The 
owner  of  the  ferry  has  a  cause  of  action  for  carrying  in  tbe 
line  of  the  ferry,  whether  it  be  done  directly  or  indirectly. 
He  has  a  right  to  the  transport  of  passengers  using  the  way, 
and  if  tbe  alleged  wrongdoer  makes  a  landing-place  near  to 
the  ferry  landing-place,  so  as  to  be  in  substance  the  same, 
making  no  difTerenee  to  travellers,  he  would  indirectly  cany 
in  tbe  line  of  the  owner  of  the  ferry  (a). 

But  in  considering  whether  the  owner  of  an  ancient  ferry  bas 

(«)  ^UMey  V.  Field,  2  Cr.  M.  &  R.  N.  S.  58.  13  C.  B.  N.  S.  861. 

440;  LelUni  v.  GuodiUa,  2  Eq.  123.  {ij)  Ldfonv.Oood<fen,2Eq.p.l31; 

(()  lb.;  NewtiM  T.   Cubitt,  12  C.  Att.'Qen.  v.  Simptmi.  (1901)  2  Ch. 

B.  N.  8.  38,  13  C.  B.  N.  S.  864.  671,  692.  718. 

(h)  lb.  ;   Peter  v.  Kendoi,  6  B.  &  (i)  lb. ;  Leamy  y.  WaUr/ordai^ 

C,  710;  Att.-Qen.  v.  Simptott,  (1901)       LimerickRatiwayCo^lli.Ch-'^''- 
2  CIl  p.  718.  ('0  l^eioton   V.    Cabitt,   12    C.  B. 

{x)  HMtxty  y.  Field,  2  Cr.  M.  &      N.  S.  58. 
E.  440;  yewion  v.  Oitbilt,  12  C.  B. 
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B  ground  of  action  ag&inst  a  person  who  seta  up  a  new  leriy  in      ^^-  J 

thB  neigbboorhood  of  the  ancient  ferry,  the  interests  of  the 

public  will  be  regarded.  The  area  of  the  monopoly  of  a  ferry 
\dll  depend  on  the  need  of  the  public  for  pasBage.  A  limit 
irbich  would  be  suited  to  the  simple  wants  of  a  rude  life,  where 
inhabitants  are  few,  is  unfitted  for  large  towns  where  daily 
wants  are  greatly  moltiphed.  If  the  public  convenience 
requires  a  new  passage  at  such  a  distance  from  the  old  ferry  as 
makes  it  to  be  a  real  convenience  to  the  public,  the  proximity 
is  not  actionable  (b) .  The  owner  of  a  ferry  cannot  maintain  an 
action  for  loss  of  traffic  against  a  person  opening  a  new  high- 
way to  meet  a  public  road,  though  such  new  highway  crosses 
the  water  near  the  ancient  ferry,  and  diverts  from  it  a  part 
of  the  traffic  (c).  It  is,  indeed,  very  questionable  whether  the 
exclusive  right  of  the  owner  of  a  ferry  extends  beyond  the 
carriage  of  passengers  by  boat  Id). 

A  ferry  being  a  franchise  and  therefore  an  hereditament  is 
land  within  the  meaning  of  the  Lands  Glauses  Act.  In  Queen 
\.  Cambrian  Railway  Co.  (e),  the  owner  of  a  ferry  was  held 
entitled  to  compensation  for  disturbance  of  bis  franchise  from 
a  railway  company  for  building  a  bridge,  which  not  only 
carried  the  railway  but  was  also  a  foot  bridge,  though  the 
making  of  the  bridge  was  authorised  by  statute.  But  if  the 
bridge  be  merely  a  bridge  for  carrying  the  railway,  the  owner 
of  the  ferry  cannot  bring  an  action  for  disturbance  of  custom, 
unless  he  can  establish  loss  of  custom  in  fact  by  making  use 
of  the  railway  (/). 


SECTION    IS. — NUISANCES   TO    UAKKET. 

Another  class  of  cases  in  which  the  interference  of  the 
Court  by  injunction  has  been  sought  are  nuisanees  to  rights  of 
market  (g). 

{b)  SrwUm  T.   Cvbitt,  12  C.  B.  (e)  L.  R.  6  Q.  B.  422. 

N.  a.    as,    13   C.   B.   N.  S.   864 ;  (/)  Jone»  v.  Stanattad,  <Er.,  Bail- 

Dixia,  V.  Curwen.  W.  N.  (1877)  4.  way  Co.,  ib.  4  P.  C.  118. 

((}  Hopkim    T.    Ortal    Norilimt  {g)  Oreat  Eaettni  Bailtvay  Co.  y. 

Itttitway  Co.,  2  Q.  B.  D.  224.  Ooldamid,  9  App.  Ca.  927  ;    Homer 

(d)  Ib.  V.  W/tiUehapel  Board  of  Work»,  55 


oyGoot^le 


238  NCiaANCEa    TO    MARKET. 

ctap.  Ti         The  right  to  a  market  ia  a  franchise  and  may  exist  by 

'■ charter,  by  prescription,  or  by  Act  of  Parliament  (A). 

Right  of  market.  It  IB  not  esBential  to  make  a  right  of  market  good  that  it 
Bhould  be  granted  to  a  person  who  had  actually  got  the  free- 
hold or  ever  had  an  interest  in  the  land.  The  grant  of  a  rigbt 
of  market  is  a  franchise  which  gives  to  the  person  to  whom  it 
is  granted  the  right  to  exercise  it  if  he  can.  If  the  owner  of 
the  land  over  which  a  right  of  market  has  been  granted,  leases 
his  land  to  the  grantee  of  the  rigbt  of  market  for  the  purpose 
of  holding  the  market,  the  franchise  may  be  exercised,  so  long 
as  that  state  of  things  continues  (i). 

If  the  Lord  of  a  Manor  proves  a  market  immemorially  held 
in  certain  places  within  the  manor,  it  is  not  a  necessary 
inference  that  the  market  was  granted  to  be  holden  in  those 
places  only,  but  a  jury  may  presume  that  the  market  was  granted 
to  be  holden  in  any  convenient  place  within  the  manor  {k}. 

The  grant  of  a  right  of  market  gives  the  grantee  the  rigbt, 
if  he  has  done  nothing  to  forfeit  it,  to  hinder  other  persons 
from  meddling  with  the  franchise.  He  is  entitled  to  hold  the 
market  during  market  hours,  and  cannot  be  interfered  with 
even  though  an  obstruction  of  the  streets  which,  but  for  such 
grant,  would  amount  to  a  nuisance,  be  thereby  caused  (0. 

The  grant  of  a  market  does  not  of  itself  confer  the  right  to 
prevent  persons  from  selling  on  market  days  in  their  own 
shops,  though  within  the  town  or  manor  where  the  market 
may  be  held  (m)  ;  but  the  right  may  be  acquired  by  immemorial 
enjoyment  or  prescription  (n). 

The  right  to  take  tolls  from  the  customers  is  usually  but  not 
necessarily  a  part  of  the  privilege  (o) ;  and  the  tolls  are  due 

L.  J.  Ch.  289 ;  Att.-Oen,  v.  HorTtrr,  Chapman,  12  M.  &  W.  18. 
U  App.  Ca.  70;  Abergavenny  Im-         (n)  Motley  v.   Walker,  7  B.  4  C. 

provtmenl  CommiMwnerfr.Straker,  40;  Mayor,  &c.,  of  Penrhynw.Bett. 

42  C.  D.  83.  3Eich.  D.  292,  300  (C.  A.) ;  and  see 

(A)  De  Rutiea  v.  Lloyd,  6  A.  &  E.  Abergavenny  Improvement  Commit- 

466.  aionert  v.  Slraker,  42  C.  D.  83. 

(i)  Att.-Qen.r.Horner,\\X.C.m.  (o)  Heddy    t.    Wherlhoiut,    Cm. 

\k)  DeBuUejiv.  Lloyd,  5  A.&E.  Eliz.  558,  S92  ;    Sfx  v.  Slarkey,  7 

456.  A.  &  £.  106 ;    and  Bee  NeKcaiUt 

{I)  Att.-Qeu.-v.Horner,\\A.C.6Q.  (Diikri>/)-v.lVorlctt>p  Urban  CouuHl, 

(m)  Mayor,  Jti:.,u/ Macckffieldv.  (1902)  2  Ch.  156,  lo7. 
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either  in  respect  of  goods  sold  there  or  for  stallage  or  pickage      chap.  vi. 

or  the  like  in  respect  of  stalls  or  poles  fixed  in  the  soil  (p). — — 

It  is  however  essential  that  the  tolls  imposed  be  reasonable  in 
amoant ;  if  the  tolls  exacted  are  nnxeasonable,  the  franchise 
is  ille<^l  and  void  (9). 

A  man  who  has  the  franchise  can  maintain  an  action  against  Disturbance  of 
any  one  who  sets  up  a  rival  market  so  as  to  injure  him,  though 
it  iE  not  on  the  same  day,  provided  it  is  within  such  a  distance 
as  to  injure  him  (r).  The  fact  that  there  may  be  a  statutory 
remedy  does  not  exclude  the  remedy  by  injunction  unless  the 
statute  expressly  or  by  necessary  implication  excludes  that 
remedy,  and  the  Court  will  not  infer  this  intention  from  a 
provision  tor  the  purpose  of  protecting  the  right  (s). 

Persons  alleging  statutory  rights  in  a  market,  and  claiming 
an  injunction  and  account,  may  bring  a  representative  action 
it  the  relief  soaght  is  beneficial  to  all  whom  the  plaintiffs 
represent.  The  rule  is  not  limited  to  persons  having  a 
Iteneficial  proprietary  interest,  nor  need  the  nominal  plaintiffs 
Imve  been  wronged  in  their  individual  capacity.  The 
Attorney-General  is  not  a  necessary  party  to  auch  an 
action  ((). 

It  is  not  necessary  to  constitute  disturbance  of  market  that 
the  defendant  should  claim  to  have  a  rival  exclusive  right  of 
market.  There  is  a  disturbance  of  market  where  a  man  sets 
up  a  rival  place  of  sale  in  such  a  way  as  to  injure  and  deprive 
the  plaintiff  of  the  benefit  of  the  franchise  (k)-  '-The  sale  how- 
ever by  a  man  in  his  own  shop  in  the  regular  and  ordinary 
coarse  of  business  of  goods  similar  in  their  nature  to  those 
gold  in  the  market  is  not  a  disturbance  of  market  (x).  But 
a  man  may  not  under  the  right  to  sell  marketable  articles  in 

[p)  1 1nst  219.  Reereaiion  Ground  Co.,  W.  N.  (1902} 

(9)  flsddy    v.    Wheelkmt»<,   Cro.  208. 

mz.  5J8,  592.  (0  Bedford  {Duke)  v.  ElUi.  (1901) 

(r)  Fard  V.  Ford,  2  Saund.  500  ;  A.C.I. 

-lfo«((yT.C7iodiuicA,7B.&0.47n.;  («)  Priiia:  v.  lewis,  5  B.   &  C. 

(frmt  Eiulern  Bailvmy  v.  Goldtmid,  363  ;    Oreat    Eastern    Railway    v. 

9App.Ca.  937,  j<er  Lord  Blackhurn.  ijolhiaid,  9  App.  Ca.  927. 

(1)  Shimu    V.    Ch<nen,   (1901)    1  {x)  Mmjor,  &q.,  of  Manckesttr  y. 

Ch.  8W.    8e«  Att.-am.  v.  Aihh<»^e  Lyont,  22  C.  D.  307. 
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bis  owD  shop  act  in  Bnch  a  way  as  to  set  up  a  market  in 
rivalry  to  the  legal  one.  In  order  to  determine  thie  qneation 
all  the  elements  in  the  case  must  be  taken  into  considetatioQ, 
although  not  one  of  them  might  be  conclusive  upon  it  (y).  k 
man  for  example  who  erects  a  pen  for  cattle  where  he  collects 
them  and  sells  them  by  auction  cannot  say  that  he  is  sellicg 
in  his  own  shop  (z).  A  sale  indeed  by  auction  is  not  what 
people  generally  understand  by  selling  in  a  shop  (a). 

There  is  a  disturbance  of  market  by  intendment  of  law  it  s 
rival  market  is  held  on  the  same  day ;  if  the  rival  market  is 
held  on  a  different  day,  it  is  only  evidence  of  disturbance  lor 
a  jury  ((*). 

To  support  an  action  for  disturbance  of  market,  it  is  not 
necessary  that  the  defendant  should  have  actually  sold :  sny 
active  interference  by  him  in  the  conduct  of  the  new  market 
or  participation  in  its  profits  or  risk  is  sufficient  (c). 

Failure  on  the  part  of  the  lord  of  the  market  to  afford 
sufficient  accommodation  for  the  public  is  not  a  defence  to  m 
action  for  disturbance  by  the  setting  up  of  a  rival  place  of  sale. 
Nor  is  the  fact  that  the  market  may  be  so  occupied  and  so 
used  that  if  more  people  than  actually  came  to  it  wished  to  do 
BO,  they  would  find  difficulty  in  getting  in,  an  esicuse  for  dis- 
turbance of  the  market  ((/).  Nor  is  the  fact  that  the  lord  ot 
the  market  did  not  maintain  the  market  in  good  and  sufficient 
order  a  bar  to  an  action  for  disturbance  of  market ;  but  if  it 
be  the  fact  that  it  did  prevent  a  person  from  using  the  market, 
that  may  disprove  the  allegation  that  he  had  disturbed  the 
market  by  selling  as  he  did,  inasmuch  as  he  could  not  have 
Bold  in  the  market  but  was  prevented  from  doing  so  (e). 

(y)  Pope  T.  Whallei,,  6  B.  &  S.  (i)  X<ij/or,  <S:c..  of  Dorche^  t. 

311.  Emm-,  L.  E.  4  Ex.  335. 

(2)  FeaTim,  v.   MiMitV,  L.  E.  7  (c)  Mayor,   *c.,  0/  Dorthetler  t. 

Q.   B.   690;    BIwet   v.   Payne,    12      S/iwr,  L.  E.  4  Ei.  335. 
C.  D.  476.  (rf)   C?mi(  Ea»tem  Railvmy  Co.  t. 

(a)  Fearvn  y.  MHehfU,  L.  E,  7      GoltUmJd,  9  App.  Ca.  943. 
Q.  B.  690.  (0  lb.  961. 
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SECTION   X. — NUISANCES   CONNECTED    WITH   TRADE    DISPUTES.  «i=t-  1"- 

It  seems  that  at  common  law  a  conspiracy  or  combination  The  old  Uv  aC 
to  raise  wages  was  an  indictable  offence  (/) ;  and  various  """"P"*^- 
statutes  were  passed  prior  to  1824  expreaely  prohibiting  com- 
binations or  conspiracies  on  the  part  of  workmen  to  raise 
wages  or  sborten  the  hours  of  labour  (g). 

By  an  Act  passed  in  1824  the  combination  laws  were 
repealed  ;  but  in  the  following  year  this  Act  was  itself  repealed 
and  the  common  law  of  conspiracy  was  restored  (with  certain 
exceptions  in  favour  of  meetings  to  discuss  the  rate  of  wages), 
and  penalties  were  imposed  for  intimidation  and  molestation  {h}. 

The  Trade  Union  Act,  1871  (i),  provides  that  the  purposes  Trade  Union 
of   any  trade   union   shall   not,  by  reason   merely   that    they 
are  in  restraint  of  trade,  be  deemed  unlawful  so  as  to  render 
any  member  liable  to  prosecution  for  conspiracy,  or  so  as  to 
render  void  any  agreement  or  trust. 

The  Act  provides  for  the  registration  of  trade  unions,  and 
enables  any  trade  union  to  hold  a  limited  amount  of  land  and 
to  deal  with  the  same,  and  vests  all  the  real  and  personal 
estate  of  a  trade  union  in  its  trustees.  The  Act  enables 
the  trustees  of  a  trade  union,  if  authorised  by  its  rules,  to 
bring  or  defend  proceedings  concerning  the  property  of  the 
trade  union. 

The  Conspiracy  and  Protection  of  Property  Act,  1876  (A),  Con»pirtej»nd 
provides  that  an  agreement  or  combination  by  two  or  more  propertj  Act, 
persons  to  do,  or  procure  to  be  done,  any  act  in  furtherance  ^^^^■ 
of  a  trade  dispute  between  employers  and  workmen  shall 
not  be  indictable  as  a  conspiracy,  if  such  act,  if  committed  by 
one  person,  would  not  be  punishable  as  a  crime  (I). 

This  Act  provides  (m),  however,  that  every  person  who,  with 
a  view  to  compel  any  other  person  to  abstain  from  doing  or 
to  do  any  act  which  such  other  person  has  a  legal  right  to  do 


{f)  Macdonell  on    Master   and  vol.  12,  p.  236. 

Serrant,  597.  (i)  34  &  35  Yict.  i 

(S)  MacdoneU,    fl96 ;    Ency.    ol  (t)  38  &  39  Vict.  > 

Iawb  of  En^and,  voL  12,  p.  236.  (?)  Section  3, 

(h)  £ncf.  of  Lava  of  England,  (m)  Section  7. 
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or  abstain  from  doing,  wrongfully  uses  violence  or  intimidatos 
-  SDch  other  person  or  bis  wife  or  children,  or  injures  his 
property,  or  watches  or  besets  the  bouse  or  other  place  where 
such  other  person  resides  or  works  or  carries  on  baeiness  or 
happens  to  be,  or  the  approach  to  such  house  or  place,  shsU 
be  liable  to  a  penalty  or  imprisonment.  Bat  attending  at  or 
near  the  bouse  or  other  place  where  another  person  resideB 
or  works  or  carries  on  business  or  happens  to  be,  in  order 
merely  to  obtain  or  communicate  information,  is  not  to  be 
deemed  a  "watching"  or  "besetting"  within  the  section. 

The  above  statutes  clearly  recognise  the  legality  of  strikes 
and  lock-outs  up  to  a  certain  point ;  but  it  is  still  illegal  to 
use  force  or  threats  of  violence  to  prevent  others  from  working 
on  such  terms  as  they  think  proper  (n). 

Picketing  is  an  annoyance,  and  if  damage  results  is  an 
actionable  nuisance  at  common  law  (o) ;  but  where  strietlj 
confined  to  obtaining  or  communicating  information,  it  is  pro- 
tected by  the  proviso  in  sect.  7  of  the  Act  of  1876.  The  picketing 
of  the  works  or  place  of  business  of  an  employer  for  the 
purpose  of  persuading  people,  whether  masters  or  men,  not 
to  work  for  him,  is  a  "watching  or  besetting  "  with  a  view 
wrongfully  and  illegally  to  compel  persons  to  abstain  from 
doing  a  lawful  act  within  the  meaning  of  sect.  7  of  the  Act  d 
1875,  and  is  not  within  the  proviso  to  that  section  (p). 

To  watch  or  beset  a  man's  bouse  with  a  view  to  compel  him 
to  do  or  not  to  do  that  which  it  is  lawful  for  him  not  to  do  or 
to  do,  is,  unless  some  reasonable  justification  for  it  is  consistent 
with  the  evidence,  a  wrongful  act,  because  (1)  it  is  an  offence 
within  sect.  7  of  the  Conspiracy  and  Protection  of  Property 
Act,  1875,  and  (2)  because  it  is  a  nuisance  at  common  law  for 
which  an  action  on  the  case  would  lie,  for  such  condact 
serioosly  interferes  with  the  ordinary  comfort  of  human 
existence  and  the  ordinary  enjoyment  of  the  house  beset  (q). 

(«)  Quinti     V.    Leathern,    (1901)  v.  Green,  (1899)  2  Ch.  702,  703. 

A.  0.  495,  Ml.  (,)  J.  Lyons  a„d  Hom  v.  H'iHi'm. 

(")  lb.  (1899)  1  Ch.  235  (C.  A.).  pffLinil- 

OO  J.  Lyom  and  Hmtt  t.  Wilkim,  ley,  M.E..  and  Chitty,  L.J. 

(1896)  I  Ch.  811  (C.  A.);    Waiien 


oyGoot^le 


NDISAMCEB   CONNBCTBD   WITCH   TRADE    DISFUTBS.  348 

WatchiDg  or  besetting  a  place  where  a  person  "  resides  or      <^t-  VI. 

norks  or  carries  on  business  or  happens  to  be  "  within  the '■ — 

Act(r)  does  not  neceBsarily  imply  any  lengthened  watching, 
and  is  not  limited  to  places  habitaally  frequented  by  the 
workman  tbns  picketed  (s).  In  a  recent  case  in  which  daring 
the  pendency  of  a  strike  two  agents  of  a  trade  union  attended 
at  a  landing  stage  to  await  the  arrival  of  a  steamer  containing 
workmen  imported  by  the  masters  from  Ireland  to  replace  the 
men  on  strike,  and  on  the  arrival  of  the  steamer  informed  the 
Irish  workmen  of  the  strike  and  offered  to  pay  their  expenses 
if  they  would  go  elsewhere  to  work,  it  was  held  that  the 
attendance  at  the  landing  stage  was  with  a  view  to  compel 
the  masters  to  conduct  their  business  in  accordance  with  the 
reqniremente  of  the  union  and  was  not  in  order  merely  to 
communicate  information,  and  an  interlocutory  injunction 
was  granted  against  the  officers  of  the  union  (t). 

A  trader  has  the  right,  in  all  matters  not  contrary  to  law,  to  TnterferenM 
regulate  his  own  mode  of  carrying  on  his  trade,  and  any  tha  carrying  an 
invasion  of  this  right  is  a  legal  wrong  (u) .    The  Trade  Union  "*  '"■  *'*^''- 
Acts  have  not  conferred  upon  any  association  or  any  member 
of  it  a  licence  to  obstruct  or  interfere  with  the  freedom  of  any 
other  person  in  carrying  on  bis  business  or  bestowing  his 
labour  in  the  way  he  thinks  fit,  provided  only  that  it  is 
lawful  (x).     It  has  been  laid  down  that  a  combination  of  two 
or  more  persons  without  justification  or  excuse  to  injure  a 
man  in  his  trade  by  inducing  his  customers  or  servants  to 
break  their  contracts  with  him,  or  not  to  deal  with  him,  or  not 
to  continue  in  his  employment,  is,  if  it  results  in  damage  to 
such  trader,  actionable  ('/)■ 

The  words  "  trade  dispute  between  employers  and  workmen  " 

(r)  38  &  39  Tict.  e.  86.  Bl.  74 ;  Allen  v.  Flotxl,  (1898)  A.  C. 

I")  Oharnock   v.    CuiiH,   (1899)  2  p.    92;    Qiiiim  y.   Leathern,   (1901) 

("h.  35;   Walferi-7.  Oree«,  (1899)  2  A.  C.  p.  526. 

111.696.  (x)  Qiimn    v.     Lmtlwrn,    (1901) 

(()  Chamork   v.    Court,   (1899)    2  A.  C.  p.  626. 

l-l(.M;   HW(CT-«  V.  ffreeii,  (1899)  2  {y)  Quinn     t.     Leathern,     (1901) 

Ch.  696,  703.    But  me  Olamorgan  A.  C.  495 ;  and  am  Read  v.  Friendly 

'W  Co.   T.    South    Wales   Minert'  Snriety    nf    Operative   Stonemaioiu, 

yideralwH,  87  L.  T.  232.  (1902)  2KB.  88,  96,  732. 

(«)  Hiltoa  T.  EekfTiUy,   6  El,  & 
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in  Beet.  3  of  the  Conspiracy  and  Protection  of  Property  Act, 
-  1875,  do  not  include  a  dispute  upon  trade  union  matters 
between  workmen  who  are  members  of  &  trade  union  and  &a 
employer  of  non-union  workmen  who  refuses  to  employ  the 
members  of  a  trade  union  (z). 

The  Court  will  restrain  by  injunctiou  circulars  and  notices 
being  sent  oat  containing  statements  injurious  to  plaintiff'strade 
where  the  Court  is  satisfied  that  such  statements  are  false  {a). 

In  a  recent  case  it  was  held  that  several  members  of  an 
association  of  master  builders  might  join  as  co-plaintifFs  in  an 
action  against  the  officials  of  various  trade  unions,  the  right 
to  relief  arising  out  of  the  same  series  of  transactions  and 
there  being  a  common  question  of  law  and  fact  (b). 

It  has  been  decided  by  the  House  of  Lords  that  a  trade 
anion  registered  under  the  Acts  of  1871  and  1876  may  be 
sued  (like  an  incorporated  company)  in  its  registered  name  (c). 


SECTION   XI. — VABI0D8   NUISAKCES. 

Other  cases  of  nuisance  which  have  been  brought  before  the 
Court  are  nuisances  to  the  sea-shore  (d)  ;  to  &  private  siding  of 
a  railway  (e) ;  to  a  right  of  stallage  (/) ;  to  ground  dedicated  to 
public  recreation  ((i) ;  nuisances  by  the  construction  of  a  rail- 
way (/t) ;  damage  to  the  crops  of  a  market  gardener  (0 ;  injorr 

(z)  Qiiintt  V.  Leathern,  (1901) 
A.  C.  495. 

(o)  Coilard  T.  MuTihall,  (1892) 
1  Oh.  671 ;  TroOope  v.  London 
Building  Trnde*  Ffdmitim,  W.  N. 
(1895)  pp.  29, 45;  72  L.  T.  342.  Of. 
Ajello  V.  Worsley.  (1898)  1  Ch.  274. 

(6)  Walteri  v.  Oreeii,  (1899)  2 
011.696. 

(c)  Taff  Vale  Bailiaay  Co.  v. 
AmalgamaUd  Si-ciely  of  Bailway 
SfrvanU,  (1901)  A.  C.  426. 

(rf)  Cfrporation  of  Hastingt  v. 
Ivall,  19  Eq.  558  ;  Llandudno 
Urban  District  Vovhdl  v.  Wood», 
(1899)  2  Ch.  705. 

(f)  ISrll  V.  Midla,„Ul„il,r<iy  Co., 


3  D.  S:  J.  67S,  10  C.  E.  N.  S.  2S7. 

(/)  EJHs^.O-rpcrfitio.,  of  Bridg- 
north, 2  J.  &  H.  67. 

{g)  Att..Oen.  v.  Mat/or  of  South- 
ampton,  1  Gift.  363. 

(A)  Great  NfHI>  of  England  Sail- 
»iwy  (''"■  '■  Ciarmie  Raihcay  Cu..  1 
Coll.  507  ;  Lmidoii  atiit  Birmingham 
Sailteay  Co.  v.  OrandJunetion  Caitai 
Co.,  1  Ea.  Cft.  224. 

(0  BroadheiitY.IwjitrialOati'v.. 
7  D.  M.  &  Q.  436,  7  H.  L.  C,  600. 
The  injiuy  to  trees  or  crops  fnrni 
smoke  and  vapours  must  be  actual 
substantial,  and  visible,  such  as 
would  entitle  the  plaintiff  to  recover 
damages  in  an  ai'tion,    Coiitiii^Dl> 
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to  trees  from  brick-kilns  (k) ;  or  iron  worka  (0  ;  injury  to  land 
from  (he  smoke  of  copper  irorks  {m) ;  injury  to  gas  mains  and 
pipes  under  a  highway  from  steam  rollers  (n) ;  tipping  rock  or 
nibbiah  on  land  (o) ;  allowing  one's  land  to  become  a  nuisance 
by  leaving  the  same  vacant  and  nnprotected,  so  that  persons 
&re  able  to  deposit  filth  upon  the  same  ip) ;  a  nuisance  cansed 
by  a  tramway  company's  clearing  its  lines  of  snow,  heaping 
the  same  at  the  sides  of  the  streets  and  scattering  salt 
thereon  (_q). 

A  naisance  to  a  churchyard  comes  properly  within  the 
cognizance  of  the  Ecclesiastical  Courts  (r). 

In  Woodviaii  v.  Rohimon  (s)  a  bill  was  filed  by  a  single 
[UFishioner  against  some  of  the  churchwardens  of  a  parish  to 
restrain  them  from  warming  the  church  in  a  manner  which  be 
allied  to  be  injurious  to  health.  Lord  Cranworth  considered 
it  doubtful  whether  it  was  a  public  nuisance,  and  whether  such 
a  bill  could  be  sustained  by  a  single  parishioner ;  but  it  was 
not  necessary  to  decide  the  point  (0- 


prntpectiTe,  or  remote  damage  will 
mt  give  a  right  to  &n  injunction  : 
Mvin  V.  Branteptth  Coal  Co..  8  Ch. 
TOo.  See  St.  Htlmit  SmdUny  Co. 
V.  ri,.piR3,  11  H.  L.  C.  650. 

(i|  Brardmvrey.  Trtdvifll.SQilt. 
HKi, 

0  ShiM'i)  Iron  Co.  v.  ImjUt,  T 
App.  Ca.  528. 

|m)  TiMiiiiy  T.  St  Sdeiit  SineU- 
''■3  ''"..  1  Ch.  68. 

[«}  Gat  Light  and  Oohe  Co.  v. 
V'lirif  of  .Si.  Mary  AbbotU,  15 
«.  B.  D.  1. 

',   {"]  Araolil  v.   Karii 
'b.,:i2W.  E.  613. 


(p)  Atl.-Om.  T.  To>l-Hti>tlef,, 
(1897)  1  Ch.  560  (C.  A.). 

(5)  Ogtton  V.  Ahtrdteii  District 
Tramwayi  Co.,  (1897)  A.  0.  111. 

(r)  Large  v.  Alton,  Cro.  Jao.  462; 
Wmamutk  v.  Voltiat,  2  Lord  Eajm. 
850;  Kihou  v.  M-Math,  2  B.  & 
Aid.  241,  3  Phill.  89;  Aiurfwi  t. 
Cakot,  Code  v.  Neiraiham,  3  PhiU. 
91  ;  Earl  J-'itzviilliam  v.  Moore,  3 
Ir.  Eq.  615. 

(g)  2  Sim.  N.  S.  204, 

(t)  See  OS  to  acts  in  nature  of 
waste  in  the  rhurchyoid,  ante, 
pp.  64,  65. 
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CHAPTEE  VII. 

raJDNCnOHB   TO    SBSTRAIN   THE    INFRINOBUEMT   OF   PATENTS. 


SECTION    I. — PBINCIPLBB   ON    WHICH   THE    COURT   RESTRAIKS 
THE   INFSINOEUENT    OF    PATENTS. 

The  jariBdiction  of  the  Court  in  restraining  by  interlocnton' 
.  injunction  the  infringement  of  patent  rights,  is  in  aid  of  the 
legal  right.  The  Court  proceeds  on  the  assumption  that  the 
person  who  makes  the  application  has  the  legal  right  nbicb 
he  asserts,  but  needs  the  aid  of  the  Court  for  the  purpose  of 
protecting  his  property  from  damage  pending  the  trial  of  the 
legal  right  (a). 

It  seems  to  have  been  formerly  the  opinion  that  a  Court  o( 
equity  wonld  not  interfere  by  injunction  to  protect  a  patent 
right,  until  the  right  had  been  established  at  law.  Crradually, 
however,  the  Court  of  Chancery  abandoned  this  position  {b], 
and  since  the  Judicature  Act  the  question  has  ceased  to  be 
one  of  practical  importance. 

But  the  reluctance  of  the  Court  of  Chancery  to  interfere  in 
cases  of  disputed  patent  right  had  its  justification  in  reason 
as  well  as  in  the  maxim  of  equity.  We  find  accordingly  that, 
while  asserting  its  right  to  act  independently  of  references  to 
law,  the  Court  of  Chancery  still  continued  to  display  its  original 
caution  in  granting  injunctions  (c). 

Under  the  Patents  Act,  1668,  ss.  13,  15,  a  patentee  cannot 
take  proceedings  in  respect  of  infringements  committed  before 

(n)  B<ia>»  T.  Jrmn,  i  M.  A  C.  Cambridgr  v.  llirhar'hoii,  6  Tea. 
436.  689. 

(6)   Uniitrtitin    vf    Oxford    ami  (r)  Seejxxf.  p. '263. 
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patent  have  actually  been  granted  to  him ;  and  if  any  pro-  - 
ceedings  ehall  be  taken  in  respect  of  an  infringement  committed 
after  a  failure  to  make  aDy  payment  within  the  preaeribed 
time,  the  Court  may  refuse  to  award  damages  in  respect  of 
such  infringement  (d). 

A  patentee  has  frequently  to  consider  how  he  ought  to  act 
when  his  patent  is  being  infringed  by  several  persons  at  the 
same  time.  A  way  out  of  the  difficulties  which  such  a  case 
presents  was  snggested  by  Wood,  V.-C,  in  Bovill  v.  date  (e) : 
"After  getting  information  of  case  after  case  of  infringement, 
the  patentee  might  select  that  which  he  thought  the  best  in 
order  to  try  the  question  fairly,  and  proceed  in  that  case  to 
obtain  his  interlocutory  injunction.  He  might  write  at  the 
Bame  time  to  all  the  others  who  were  in  sinnli  ca»u  and  say  to 
tbem.  Are  yon  willing  to  talie  this  as  a  notice  to,  you  that  the 
present  case  is  to  determine  yours  ?  Otherwise  I  shall  proceed 
against  you  by  way  of  interlocutory  injunction  ;  and  it  you  do 
not  object  on  the  ground  of  delay,  I  do  not  mean  to  file  bills 
against  all  of  you  at  once." 

A  plaintiff  is  entitled  to  apply  for  an  injunction  and  to  have 
his  costs  as  soon  as  his  legal  right  is  invaded,  although  uninten- 
tionally ;  and  he  is  under  no  obligation  to  give  the  defendant 
any  notice  before  commencing  an  action  (/),  ot  to  discontinue 
proceedings  on  the  defendant  admitting  and  promising  not  to 
repeat  the  infringement  {(/). 

Where  an  account  is  claimed,  all  persons  claiming  any  Wba  mtj  n 
interest,  legal  or  equitable,  in  the  patent,  ought  to  be  made 
parties  to  the  action,  so  that  the  infringing  defendants  may 
not  be  called  upon  to  account  twice.  But  where  only  an 
injunction  and  delivery  up  of  infringing  articles  are  claimed, 
one  of  several  owners  has  a  right  to  sue  alone  (/()• 

(J)  Sect.  17.  Bub-B.  4  (b).  {/)  Fiat,  p.  272. 

W  1  Eq.  p.  391.     This  courae         (3}  Loah  v.  //..j.u-,  1  M".  P.  C. 

»aB  approved  and  the  effect  of  it  200. 

eiplaiued  iu  iiurth  Briliih  Riibbrr  (A)  Strgmiian  v.   Mucmillmi,   IT 

''".   V.  Qormiilhj   Co.,   I'Z  E.  1'.  C.  C.  D.  423. 
p.  21. 
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C^.  Til,  Where  a  patent  has  been  mortgaged,  the  mortgE^or  may  sne 

—    alone  without  joining  hie  mortgagee  as  a  party  (i). 

So  also  if  an  invention  can  be  severed  into  distinet  poitions 
the  owner  of  one  part  may  sue  for  infringement  o!  that  part  (ft). 
It  seems  that  a  mere  licensee  of  a  patent  is  not  a  person 
having  an  interest  in  the  patent ;  he  is  only  a  person  permitted 
to  use  the  invention,  and  therefore  he  cannot  sue  for  infringe- 
ment, even  where  his  licence  is  exclusive  (/).  Bat  an  esclasive 
licensee  may  maintain  an  action  against  his  licensor  where 
the  latter  acts  in  breach  of  the  lic«nce  so  given  (m). 

A  mere  agent  for  sale  cannot  bring  the  action  ;  whether  a 
person  is  a  mere  agent  or  not  depends  upon  the  facts  («). 

A  legal  assignee  of  a  patent  may  sue  for  its  infringement  (o), 
but  before  doing  so  he  should  be  careful  to  complete  bis  title 
by  registration  (p).  So  also  may  an  equitable  assignee  (g). 
The  action  may  also  be  brought  by  the  assignee  or  trustee 
of  a  bankrupt(0- 

Where  a  patent  is  granted  to  two  persons  jointly,  and  one 
dies,  it  seems  that  the  patent  passes  by  survivorship,  and  the 
survivor  can  alone  sue  («). 

Where  a  patent  is  vested  in  two  persons  as  tenants  in 
common,  and  one  dies,  actions  for  infringement  committed 
before  his  death  survive  to  the  other,  who  is  entitled  at  law 
to  recover  the  whole  damages  (t). 
Wbo  may  be  The  actual  infringer  is  the  proper  defendant     Thus  where 

""    '  the  infringement  occurs  in  the  course  of  work  done  under  a 

contract,  the  contractor  who  carries  out  the  work,  and  not  the 
architect  who  indicates  what  is  to  be  done,  is  the  person  who 

(i)   K<(i;   OMtr  v.  S'lirerhj,   .(■(■.,  {}>)  CMM  v.  Ifnffmai;  2G  L.  J. 

44  C.  D.  374,  Q.  B.  249. 

(k)  lb.  (•/)  Adin,  GufllKho/tv.  Taidtr, 

(/)  Heap   V.    lIuTthy,   42    C.    D.  16  B.  P.  C.  447. 

461 ;  but  see  Reiiard  v.  Lei-initeln,  (r)  ltlim<tm  v.   EUn,   e  B.  &  C. 

2H.  &M.  628,  631.  169. 

(ra)  Ouyot  V.  Tlamuoix.  (1894)  3  (*)  National  t'o.  v.  (/I'fcis,  (1899) 

Ch.  388.  2  Ch.  280  ;  but  soe  S.  C.  16  T.  L.  B. 

{«)  Adam»  v.  North  BritUh  Rail-  348. 

ivay  Co.,  29  L.  T.  367.  (0  .S'/Hit/i  v.  L.  ife  N.  W.  Jtailaas 

(o)  EkdriK  Telegraph  Co.  v.  Vrett,  Co.,  2  El.  &  Bl.  69. 
SOL.  J.  C.  P.  123. 
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ought  to  be  sued  (u).    CoBtom  House  agents  who  arrange  for     Ch»p.  vn. 

the  storing  and  transhipment  in  an  English  port  ol  an  article  — 

vbich  infringes  an  English  patent  do  not  thereby  make  them- 
selves liable  as  infringers  {x).  But  carriers  who  bring  infring- 
ing articles  into  England  are  liable,  and  may  be  restrained  by 
injunction  (j/).  A  person  who  merely  prepares  the  materials 
from  which  the  infringing  article  is  made  is  not  liable  as  an 
infringer  (z). 

The  directors  of  a  company  may  be  liable  for  acts  of  infringe- 
ment committed  by  workmen  employed  in  their  service,  even 
where  such  workmen  have  acted  in  disobedience  to  express 
orders.  Atthoughthe  master  inwhose  employment  the  infringe- 
ment is  committed  is  the  proper  defendant,  his  servants  by 
whom  he  has  committed  the  breach  of  patent  right  are  equally 
liable  and  may  be  joined  as  defendants,  and  it  is  no  answer  to 
say  that  they  only  conformed  to  the  orders  of  their  employer  (a). 

Where  an  infringing  manufacturer  sells  the  patented  article, 
both  the  manufacturer  who  makes,  and  the  purchaser  who 
Qaea  the  same  are  liable  to  the  patentee,  and  may  be  joined 
SB  co-defendants  in  one  action  (b).  But  where  a  plaintiff  com- 
pany sued  the  makers  of  infringing  articles,  and  on  motion 
for  an  interlocutory  injunction  accepted  an  order  under  which 
the  defendants  paid  certain  sums  into  Court  to  represent 
royalties,  and  undertook  to  keep  an  account  till  the  trial,  it 
was  held  that  no  interlocutory  injunction  could  he  obtained 
against  customers  who  had  purchased  the  infringing  articles 
from  the  defendants,  to  restrain  them  from  using  such 
articles  (c). 

Although  foreign  subjects  committing  acts  of  infringement 
in  the  United  Kingdom  are  liable  to  be  sued  therefor  {d),  the 

[n)  Dtiiley  v.   Blort,  38  London  (o)  DHU  v.  Dr  Vltre,  3  Ch.  429 ; 

Joumal,  224.  Adair  v.  Yoi'h/j,  12  C.  D.  18  ;  and 

(j:)  Xobtra  Ex^Miva  Ca.  v.  /..»«,  see  Hijkei  v.  Ih'i-arth,  12  C.  D.  826, 

NApp.  Ca.  3.  (fr)  /'rwdij-  v.   Bmuu,  36  C.   D. 

is)   WathbiiTii  Manu/actiiriiiii  ''■).  740. 

V.  l-m,ard  Co..  6  E.  P.  C.  im.  (c)  Pntnmatk  Tiire  Co.  v.  '/.*<i- 

(z)  Towuttnd\.Uaworth,nQ.T}.  nmu.  13  B.  P.  C.  723. 

mn.;Samgty.Bri»dU,n^V.Q.  (rf)  Caldwell  v.    Vanrliiteaytn,   0 

l-ee.  Ha.  413. 
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Court  has  refused  to  allow  property  of  a  foreign  sovereign 
-  which  was  an  infringement  of  an  English  patent  to  be  detained 
in  this  country  against  the  will  of  that  sovereign  (e). 

The  Court  has  no  jurisdiction  to  restrain  a  foreigner  abroad 
as  regards  transactions  carried  on  by  him  in  his  own  coontrj-. 

A  foreigner  who  manufactures  abroad  and  sends  by  post  at 
their  request  to  a  firm  in  England  articles  which  infringe  on 
English  patent  does  not  himself  infringe  the  patent,  and  is 
not  liable  to  an  iajtmction  restraining  infringement  in  an 
action  by  the  owner  of  the  English  patent  (/). 

The  form  of  statement  of  claim  in  an  action  for  infringe- 
ment given  in  the  Appendix  to  the  Bales  of  the  Supreme 
Court  iff)  contains  the  following  material  allegations,  viz. :  the 
number,  term,  date  and  subject-matter  of  the  plainii&'s 
patent,  the  plaintiff's  interest  therein,  the  fact  of  infringement 
by  the  defendant,  and  a  claim  for  injunction  and  damages.  It 
is  not  necessary  to  allege  the  novelty  of  the  invention,  since 
the  allegation  of  the  grant  and  the  production  of  the  letters 
patent  throw  upon  the  defendant  the  onus  of  disputing  the 
novelty  (h).  Nor  is  it  necessary  to  allege  that  the  patentee 
has  duly  paid  the  instalments  of  stamp  duties  required  to  keep 
the  patent  alive  {i),  nor  is  any  reference  to  the  specification 
needed  (A;).  The  form  prescribed  by  the  Rules  does  not  con- 
tain any  allegation  as  to  the  validity  of  the  patent.  The 
statement  of  claim  must,  however,  state  such  a  case  as  will 
justify  the  Court  in  granting  the  injunction  asked  for  (I).  The 
plaintiff  must  deliver  with  his  statement  of  claim,  or  by  order 
of  the  Court  at  any  subsequent  time,  particulars  of  the 
breaches  complained  of,  and  at  the  hearing  no  evidence  can, 
except  by  leave  of  the  Court,  be  admitted  in  proof  of  any 
alleged  infringement  of  which  particulars  are  not  so 
delivered  (nt)>    If  the  plaintiff  is  claiming  costs  as  between 

(f)   Vavatieur   ».    Krvj.j>,   9    Ch.  145. 

351.  (t)   T(M(Am./   V.   Kfetie,  1   BeiT. 

(/)  B(uliKl.t  Auilin,  Ac  v.  Baale  289. 

Chemical  Warki,  (1898)  A.  C.  200.  (?)  Cartit  v.  CvtU,   8  L.  J.  Ck 

(9)  App.  C,  Sect  VI.,  No.  6.  184. 

(A)  Jm<»^v.i(n.»'H,8Eq.p.6ti3.  (n.)  Patenta  Act,  1883,  &  29. 

(i)  SaratiH  v.   Uamtl,   32   Beav. 
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solicitor  and  client,  on  the  ground  that  the  patent  has  already     ^^P-  ^^ 

been  leated  by  the  Court  and  a  certificate  of  validity  granted, '■ 

this  should  be  pleaded  (n). 

A  defendant  in  a  patent  action  is  at  liberty  to  avail  himself 
of  two  different  kinds  of  defence :  (1)  he  may  deny  that  he 
has  committed  any  infringement  of  the  patent  right ;  (2)  he 
may  deny  that  the  plaintiff  haa  any  title  to  the  privilege 
claimed — a  defence  based  either  on  the  ground  that  there  is  no 
Biich  patent  in  existence  as  the  plaintiff  alleges,  or  that  the 
patent  is  defective  and  void,  and  every  defendant  may  avail 
himself  of  both  or  either  of  these  different  lines  of  defence  {o). 
In  the  form  of  defence  given  in  the  Appendix  to  the  Rules  the 
following  pleas  are  inserted :  1.  The  defendant  did  not 
infringe  the  patent.  2.  The  invention  was  not  new.  8.  The 
plaintiff  was  not  the  first  and  true  inventor.  4.  The  invention 
was  not  useful.  5.  Denial  of  any  other  fact  affecting  the 
validity  of  the  patent.  6.  The  patent  was  not  assigned  to 
the  plaintiff.  A  very  common  form  of  defence  is  still  shorter, 
and  yet  is  sufficient:  1.  The  defendant  denies  infringement. 
2.  The  plaintiff's  patent  is  invalid  for  the  reason  appearing 
in  (he  particulars  of  objection  (j)).  The  defendant  must 
deliver  with  his  statement  of  defence,  or  by  order  at  any 
Bnbsequent  time,  particulars  of  any  objections  on  which  he 
relies  in  support  thereof  (q). 

A  man  who  applies  for  an  injunction  ex  parte  to  restrain  the  EndenM. 
infringement  of  a  patent  right  mnst  swear  at  the  time  of 
making  the  application  that  he  believes  that  the  invention  was 
new,  and  had  never  been  practised  in  the  kingdom  at  the  date 
of  the  patent.  It  is  not  enough  that  it  was  believed  to  be  new 
ftt  the  time  the  patent  was  taken  out ;  for,  although  when  he 
obtained  the  patent  he  might  have  very  honestly  sworn  as  to 
his  belief  of  such  being  the  fact,  circumstances  may  have  sub- 
aequently  occurred,  or  information  may  have  been  since  that 
time  communicated  to  him,  sufficient  to  convince  him  that  it 
788  not  his  original  invention,  and  that  he  was  under  a  mistake 

(n)  Pi,fu7natic  Tgrr  <'<..  v.  Ohit-  (p)  Edmunda.  3S8. 

AiJtb,  13  R.  P.  C.  488.  (?)  I'atents  Act,  1883,  f.  29. 

[»)  Hindmarch,  202. 
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Cb^vii.  when  he  made  the  application  foi"  the  patent  (r).  II  the 
-  application  is  made  hy  the  patentee,  he  muet  diBtinctly  swear 
that  he  is  the  first  and  trae  inventor,  and  must  verify  all  the 
material  EiUegationa  of  the  statement  of  claim.  He  mnst 
verify  by  affidavit  the  grant  of  the  patent,  its  specifieatiou 
according  to  dae  form,  its  novelty  and  utility.  If  the  appliea- 
tion  is  made  by  an  assignee  of  the  patent,  he  mast  prove  the 
assignment  by  the  best  evidence  he  can  procure,  and  must  also, 
if  he  can,  procure  an  affidavit  from  the  patentee  {a).  U  the 
application  be  made  after  the  validity  of  the  patent  has  been 
established  at  law,  the  affidavits  must  show  the  nature  of  the 
proceedings  at  law  and  theresult  (t).  The  affidavits  must  also 
show  that  an  actual  infringement  has  taken  place,  and  mnst 
state  the  particulars  in  which  the  infringement  consists  (k),  aod 
must  show  that  there  has  been  no  delay  in  making  the  applica- 
tion after  knowledge  of  the  infringement  has  been  obtained  U). 
Where  a  plaintiff  is  entitled  to  several  patents  which  between 
them  cover  every  possible  method  of  production  of  a  particular 
article,  he  is  entitled  to  damages  for  infringement  against  a 
person  selling  such  article,  on  proof  that  one  of  the  patents 
must  have  been  infringed,  without  showing  which  (j/). 

The  evidence  of  the  defendant  in  opposition  to  the  applica- 
tion for  an  injunction  should  prove  the  allegations  in  the 
statement  of  defence  (^),  and  should  show  either  that  the 
plaintiff  was  not  the  first  and  true  inventor,  or  that  the  inven- 
tion was  not  new,  or  that  the  specification  was  insufhcient,  or 
that  no  infringement  has  taken  place,  or  he  may  state  any 
other  circumstance  that  would  show  the  patent  to  be  void.  If 
he  deny  the  novelty  of  the  invention  or  the  validity  of  the 
patent,  an  injunction  will  not  be  granted  or  supported,  unless 

(r)  Hill  V.  Thomiuion,  3  Mer.  624 ;  H.  87 ;    SrlU  v.    n'iClnwtt,  6  Ch. 

Stars  T.  D--  la  Jtw,  i  EusB.  329 ;  244. 

Ouriiiier  t.  Broadbrnt,  2  Jur.  N.  S.  (j-)   Lotk  v.  Hagnt,  I  Webe.  200. 

1041  ;  Mayer  v,  Sjiaice,  1   J.  S  H,  See   further   as   to   evidence,  po^, 

87  ;  liHU  V.  Willmott,  «  Ch.  244.  p.  267. 

{»)  Bickfwdy.Skewet.itL&.Q.  {;,)  Saix/uirliiC'i<rii/Tatioi,v.Qiiiii- 

oOO.  m/,  (1000)  2  Ch,  246. 

{()  Hillv.  TA«mp«««,  3  Mer.  624.  (j)  .4»(e,  p.  231. 

(")  lb. ;  Jenifer  v.  Spruce,  1  J.  & 
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the  plaintiff  files  a  very  clear  and  distinct  affidavit  as  to  the     Ohiip-  ^i- 

novelty  of  the  invention  or  the  validity  ol  the  patent.    The 

motion  ma;  be  allowed  to  stand  over  for  that  purpose  (a). 

The  ordinary  rules  of  discovery  apply  notwithstanding  the  Dismtaj. 
statutory  proviaions  for  the  delivery  of  particnlars  (/»).  The 
defendant  must  answer  tally  the  inquiries  which  the  plaintiff 
is  entitled  to  make.  He  cannot,  by  denial  of  the  plaintiff's 
title,  escape  answering  (c).  He  is  bound,  though  he  may 
deny  the  fact  of  infringement,  to  answer  fully  whether  he  uses 
in  hid  process  the  materials  mentioned  in  the  specification ; 
whether  he  uses  any  additional  materials ;  and  whether  sach 
additions,  if  any,  make  any  difference  in  the  process.  But  be  is 
not,  it  would  appear,  bound  to  disclose  the  proportions  in  which 
he  uses  the  specified  materials,  or  what  the  additional  materials 
are  {d).  If  the  subject  of  the  patent  be  a  machine,  the  patentee 
is  entitled  to  have  fnll  information  as  to  every  variety  of  com- 
bination of  machine  used  by  the  defendant  by  which  the 
patent  is  infringed  {e).  A  defendant  must,  if  interrogated, 
answer  as  to  what  infringements  he  has  been  guilty  of,  and  he 
must  diBclose,  if  asked,  the  names  and  addresses  of  all  persons, 
whether  in  England  or  abroad,  from  whom  he  biu  received 
money  in  respect  of  royalties  or  licences  to  use  the  articles 
made  in  infringement  of  the  patent  (/).  He  must  also,  if 
interrogated,  answer  touching  the  sales  of  certain  goods  and  to 
certain  cnstomers,  if  he  does  not  admit  the  sale  of  the  goods 
inquired  after  (^).  A  defendant  is  not  excused  from  answering 
fully  on  the  ground  that  the  validity  of  the  patent  has  not  been 
established  (A).  But  a  man  who  denies  by  his  answer  the  fact 
of  infringement  is  not  bound  to  answer  before  judgment, 

{a)  Whittmt  V.  J<mn\nn»,  1  Dr.  &  (p)  ForweU  y.  Wtbela;  4  D.  J.  & 

Sm.  111.  S.  79. 

(6)  Birch  Y.    Mather,   22    C.   D.  (/)  ffofiv  v.  M^Krraan,  30  Beav. 

629;  Otna  Milling  Go.  V.  Rohintan,  MB;    Crmtley  y.  Steumrt,  1  N,  E. 

!  B.  P.  C.  218 ;  Jtfwefey  v.  Victoria  426. 

BMerCo.,Zih.  356.  (ff)  Liater  v.  Nvrtmi,  2  Pat.  Ce. 

(e)  Stmnbome  v.  Sehon,  16  Beav.  Bep.  68 ;    SiKcharin  CuTixTatimi  v. 

416.  Chemimit  Co.,  (1900)  2  Oh.  556. 

Idl  Bnutrtl  V.  Lrvirutein,  3  K.  E.  (A)  Frixwelt  v.   Wfbaier,  3  N.  E. 

665,  to  L.  T.  94.  103. 
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<a^  vn.     interrogatories  which  asBume  the  fact  ol  infringement,  and  are 

— —  immaterial  to  that  qaeation  (i). 

The  plaintiffisbound  to  answer  all  the  interrogatorjea  of  the 
defendant  which  are  fairly  calculated  to  show  that  the  patent 
is  not  a  good  patent,  or  that  that  which  the  plaintiff  alleges  to 
be  an  infringement  ia  not  an  infringement  (I), 

ikj  uiii  A  man  who  seeks  the  aid  of  the  Court  for  the  protection 

qoMMenee.  ^^  ^^^  patent  rights  moat  show  proper  diligence  in  making  the 
application.  If  he  has  openly  encouraged  or  silently  acquiesced 
in  the  invaaion  of  hia  right,  or  has  allowed  another  to  Append 
monies  or  erect  works  upon  the  faith  that  no  impediment  will 
be  placed  in  the  way  of  his  enjoyment,  his  equity  to  the  extra- 
ordinary interference  of  the  Court  is  gone  (m).  This  doctrineis 
applicable  not  only  to  the  case  of  the  particular  conduct  of  the 
patentee  towards  the  person  with  whom  the  controversy  sub- 
siats,  hut  also  to  casea  where  his  conduct  with  others  may 
influence  the  Court  in  the  exercise  of  its  equitable  jurisdic- 
tion (n).  A  man  whose  patent  rights  are  invaded  by  aeveral 
persons  should  give  diatinct  notice  to  each  to  discontinue  the 
infringement.  If  he  proceeds  against  one  only,  without  giving 
notice  to  the  others,  and  allows  a  considerable  period  to  elapse 
before  taking  steps  to  enforce  his  rights  e^ainat  them,  he  may 
lose  his  right  to  the  protection  of  the  Court  (o). 

What  delay  will  be  fatal  to  an  application  for  an  interlocu- 
tory injunction  will  be  hereafter  considered  (p) ;  but  delay  or 
acquiescence  which  would  be  fatal  to  an  application  for  an 
interlocutory  injunction  may  not  debar  a  plaintiff  from 
obtaining  a  perpetual  injunction  at  the  trial  (g). 

(i)  Delarue  v.  Dicktiui-n,  3  E.  £  Sauiidert  v.  Smith,  3  U.  &  C.  Til ; 

J.  388 ;  Zea  v.  Saxby,  32  L.  T.  N,  S.  aiitf,  p.  17. 

731.  {»)  Smilh    v.     London    A    South 

(I)  Hoffman  v.  PoOill,  4  Ch.  681.  Wwtrm  R>iHmty  Co.,  Kay,  417.   Ab 

{m)  Bridaun  v.  Briiedce,  12  Beav.  to  the  eflfct  of  delay  and  acquies- 

1 ;  Bovill  y.  Cmlt,  1  Eq.  388;  aiife,  oeace.  see  further.  anU,  pp.  16-19. 

pp.  16—19.  (;>)  /*cwi,  p.  265. 

(n)  Eundell  v.  Murray,  Jac.  311  ;  (5)  Poit,  p.  269. 
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SBCnON    II. — WBAT   18   AN    INFBINOEMBNT. 


The  form  of  letters  patent  now  in  use  provides  that,  to  the 
«nd  that  the  patentee  may  have  the  sole  nse  and  benefit  of  the 
invention,  no  one  shall  daring  the  patent  term  "  either  directly 
or  indirectly  make  use  of  or  put  in  practice  the  said  invention 
or  any  part  of  the  same,  nor  in  anywise  imitate  the  same,  nor 
make  or  cause  to  be  made  any  addition  thereto  or  subtraction 
therefrom  whereby  to  pretend  themselves  the  inventors  thereof," 
without  the  licence  of  the  patentee.  Moreover  the  grant  is  to 
the  patentee  that  he  by  himself,  his  agents  and  licensees,  and 
no  others,  may  "  make,  use,  exercise  and  vend  the  said 
invention." 

A  breach  of  the  monopoly  granted  and  of  the  prohibitory 
clause  IB  an  infringement  of  the  patent  for  which  an  action 
vill  lie  and  an  injunction  may  be  obtained.  The  ways  in 
which  a  patent  may  be  infringed  are  pointed  out  by  the  pro- 
hibitory words  of  the  grant.  IE  the  patent  be  valid,  any  act 
which  trespasses  upon  the  patentee's  field  of  invention  is  an 
infringement. 

The  intention  not  to  infringe  a  patent  is  immaterial  if  there  intention 
has  been  an  infringement.  There  may  be  an  infringement  ""°"'*™' 
though  the  intention  of  the  party  be  perfectly  innocent,  and 
even  thongh  he  may  not  know  of  the  existence  of  the  patent 
itself  (r).  On  the  other  hand,  mere  intention  cannot  make 
any  act  done  an  infringement  which  withoat  that  intention 
would  not  be  an  infringement  (s). 

By  the  Patents  Act,  1883,  s.  27,  it  is  provided  that  a  patent  Crown. 
shall  have  the  like  effect  against  the  Grown  as  it  has  against 
a  sabject,  but  the  officers  of  the  Crown  may  use  the  invention 
for  the  services  of  the  Crown  on  terms. 

Any  person  manufacturing  the  patented  articles  without  the  infringemei 
sanction  of  the  patentee  is  an  infringer  of  the  patent  and  liable  '"'"'' """ 
as  snch,  though  be  procures  the  invention  to  be  made  in 
1  by  some  one  else,  or  procures  it  to  be  manufactured 


(r)  Proelor  t.   BennU,   36  C.  D.  («)    Newalt  \.    Elliott,    10   Jur. 

I>.  760.  N.  S.  964. 
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abroad,  and  afterwards  imports  it  into  the  United  Kingdom  (i). 
-  But  the  making  which  is  prohibited  is  a  making  for  profit 
either  direct  or  indirect,  that  is,  &  making  calculated  to  interfere 
with  the  benefit  which  the  patentee  would  otherwise  derive 
from  his  invention  (m). 

It  is  therefore  no  infringement  to  make  the  patented  article 
by  way  of  bond  fide  experiment  merely.  If  a  man  makes 
things  with  a  view  of  improving  upon  an  invention,  or  with  & 
view  of  seeing  whether  an  improvement  can  be  made,  that  ie 
not  an  infringement.  If  there  be  neither  using  nor  vending 
of  the  invention  for  profit,  the  mere  making  for  the  purpose 
of  experiment  ought  not  to  be  considered  within  the  meaniof; 
of  the  prohibition,  and  if  it  were,  it  is  certainly  not  the  subject 
for  an  injunction  (a-). 

Mere  possession  of  a  patented  article  is  not  necessarily  user, 
but  acquisition,  and  possession  of  each  an  article  for  trade 
purposes  constitutes  user  whatever  the  nature  of  the  article 
may  be  (.;/).  Using  or  exercisiiig  the  invention  is  an  infringe- 
ment, though  the  user  may  have  been  passive  only  and  not 
active,  and  even  though  the  user  was  merely  during  transit 
and  England  was  not  the  final  destination  of  the  infringing 
article  iz).  At  the  same  time  Custom  House  agents  who  pass 
an  infringing  article  through  the  Custom  House  are  not  liable 
to  the  patentee  on  the  ground  of  user  (a).  An  agent  to  be 
liable  must  he  an  agent  in  the  using  of  the  invention,  and  not 
merely  a  person  who  has  something  to  do  with  the  means  by 
which  the  goods  get  from  one  place  to  another  (&). 

Infringement  by  user  may  be  negatived  by  showing  that  the 
user  was  by  way  of  experiment  only,  but  the  Court  will  narrowly 
scrutinise  such  a  defence  to  see  that  no  profit  wa^  made  {t). 
and  where  the  experimental  user  is  for  the  advantage  of  the 

(()  QiJmn  V.  Cam}.Ml,  1  W.  P.  C.  T«!,l<-r,  (1901)  1  Ch.  122. 
631  ;    Incimdfin'iit   Oasliylit   Co.   v.  (a)  Bttt»  t.   Nfilioa,  3   Ch.  436, 

BniSdMi,  16E.  P.  C,  179.  439;   BritM    MoUt    Syndicatr  t. 

{.()    Vnitfd     Telf]>ho>.t     Co.     v.  Toyhr,  17  E.  P.  C.  189. 
SharjJeg.  2  R.  T.  C.  p.  31.  (n)   Kobel'i   Explotiitt  t.  /«'«- 

(r)    FTmni.;   t.    Loe,    fi    C.   D.  8  App.  Ca.  5. 
pp.  66,  67.  (&)  lb.,  17  C.  D.  712,  743. 

[y)  Brithh    Mt'tw   SytidiaiU    v.  (r)  i''rf<irM>N  t.  io*,  9  C.  D.  p.  67. 
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person  aeiag  the  machine,  even  when  pecuniary  profit  does     Ch^  v 

not  directly  result.  Bach  user  is  an  infringement.     The  use  

therefore  of  the  invention  lor  the  purpose  of  iuatrueting  pupiU 
iaabaainees^d),  or  for  the  more  economical  management  of 
h  business  (e),  is  an  infringement.  Further,  the  quantity 
made  may  be  too  conHiderable  to  be  consistent  with  mere 
experiment  (/) . 

The  user  of  English  patents  by  foreign  vessels  in  British 
iraters  IB  regulated  by  the  Patents  Act,  1888,  s.  48. 

To  establish  infringement  by  user,  however,  it  must  be 
shown  that  the  infringer  is  using  the  invention  for  the  same 
parpose  as  that  claimed  by  the  patentee.  There  is  no  infringe- 
ment if  the  object  of  the  patent  is  to  produce  one  result  and 
the  object  of  the  defendant  is  to  produce  another  and  quite 
different  result  {g) . 

The  patent  grant  confers  an  excluaire  right  to  vend  the  Sale, 
patented  article.  Therefore  the  mere  seller  who  has  not 
himself  made  the  article,  and  who  may  even  be  ignorant  of 
the  tact  that  it  is  an  infringement  of  a  patent  at  all,  is  liable 
as  an  infringer  (h) ;  and  the  sale  of  an  article  in  the  making 
of  which  a  patented  product  is  an  essential  ingredient  is  an 
infringement  (i).  The  sole  right  granted  by  the  Crown  includes 
a  monopoly  of  the  sale  in  this  country  of  products  made 
according  to  the  patented  process,  whether  made  in  the  realm 
or  elsewhere  {k).  Thus,  the  sale  in  England  of  articles  made 
in  France  according  to  an  English  patent  is  an  infringement 
of  that  patent  (I),  and  it  is  immaterial  that  it  was  not  known 
to  the  defendant  that  the  article  sold  was  made  according  to 
the  patented  process  (m).    It  is  equally  an  infringement  even 

(d)     United     Tdephme     Co.     v.  C.  D.  232. 

-SftoTTJei,  29  0.  D.  164.  (i)     Sacchann     Corporation      v. 

{e)  Higsi  T.   Ooodwin,  27  L.  J.  Anglo-Continaiial,  dtc,  (1901)  1  Ch. 

Q.  B.  421 ;  Flftch^  t.  Glasgow  Oa»  414 ;  and  see  IMtiah  Xotor  Syndi- 

Gommiaiontr*,  4  R.  P.  C.  389.  tait  t.  Taylw,  IT  B.  P.  0.  189. 

(/)  Muntzy.  Foster,  2  W.  P.  C.  (i)  Voa  Heydm  v.  Neutladf,  14 

p.  101.  C.  D.  232,  233. 

(S)  FletehfT  T.  &i<ugoiii  Gai  Com-  (Q    Bimalie  t.    Bounier,   9   Eq, 

;.  P.  C.  389.  217. 


(A)   Vm  Bfyden  v.   NrMUidt,   14  (m)  L.  E.  6  Ex.  p.  47. 

K.I.  17 
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when  each  importation  is  immediately  followed  by  exportation 
-  after  re-sale  to  a  foreign  customer  (n),  and  though  the  goods 
are  never  in  fact  landed  in  the  United  Kingdom  if  they  are 
brought  for  transhipment  into  BritiBh  waters  (o).  But  a 
foreign  manufacturer  who  sells  and  delivers  an  infringmg 
article  outside  the  United  Kingdom  cannot  be  made  liable  as 
an  infringer  here,  even  if  he  so  acts  with  knowledge  that  Boch 
article  is  bought  for  importation  into  England  (p). 

A  person  who  without  licence  offers  for  sale  or  exposes  for 
sale  s  patented  article  is  liable  as  an  infringer  even  if  no  sale 
is  effected,  and  so  it  would  seem  if  the  article  is  merely  nsed 
as  a  sample  (q).  But  the  sale  of  materials,  which  may  be 
used  for  making  a  patented  article,  to  a  person  other  than  the 
patentee,  even  if  the  vendor  knows  they  are  to  be  used  for 
such  purpose  in  breach  of  the  patentee's  rights,  is  no  infringe- 
ment for  which  an  action  will  lie  (r).  A  sale  of  parts  adapted 
for  fitting  together  would,  however,  probably  be  held  to  be  an 
infringement  (s),  and  a  person  who  contracts  to  put  the 
ingredients  together  infringes  the  patent,  even  if  he  employs 
a  sub-contractor  to  do  part  of  the  work  (t).  A  vendor  who 
invites  his  customers  to  use  in  an  infringing  manner  the 
articles  he  sells  is  himself  guilty  of  infringement  (u). 

It  is  no  infringement  of  a  patent  to  merely  repair  a  patented 
article.  But  if  the  process  of  repairing  is  carried  so  far  as  to 
result  in  what  is  really  a  new  article  made  according  to  the 
patented  invention,  the  person  executing  such  repairs  will  be 
liable  as  an  infringer  (x).  So,  too,  if  repairing  a  patented  article 
necessarily  involves  the  introduction  anew  of  some  component 

(n)    United     Tdi^htme     Co.     v.  {r)     Tovrjuend    v.    Sarctirti,    12 

SharpU»,  2  K.  P.  C.  p.  31.  C.  D.  831,  n. 

(o)    NobeFs   Er.p1mive»  v.   Jmiu,  (s)   United  Telephone  Co.  v.  Dalt, 

17  C,  D.  721.  26  C.  D.  p.  782. 

(p)  Baditclie  Anilin,  &e.  y.  John-  (()  Syket  v.  Hmoarth,   12  C.  D. 

ion,    (1897)   2  Ch.  322;   SaccAaWw  826;  htcande*ixnt  Oat  Co.  v.  A'nr 

Cvrporatinn  v.  Jiritmeyer,   (1900)  2  IneandeBcerd  Co.,  15  E.  P.  C.  81. 
Ch.  659.  (u)  Innea  v.  Short,  14  T.  L.  E. 

(?)  OxUy  V.  HMen,  8  C.  B.  N.  8.  492. 
666;    Brituh   Motor    SynditaU    v.  {x)  Dunhp  PttrumtOic   Tyre  Co. 

Taylor,  (1901)  1  Ch.  122.  v.  Neal,  (1899)  1  Ch.  807. 
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purt,  itself  the   subject  of  a.    patent  claim  ;   sach  repairing     Chap.  vu. 

can  only  be  effected   without  infringement  by  some   person —  - — 

holding    a    licence    from  the  patentee  of    that  component 
partly). 

Where  a  patented  article  ie  lawfully  made  and  sold,  the  infringement 
patentee  licensee  the  use  of  the  article  in  the  hands  of  an;  '  ' 
future  buyer,  and  saeh  buyer  is  no  infringer  (e).  But  a 
patentee  may  by  notice  to  a  purchaser  impose  conditions 
which  will  have  the  effect  of  giving  such  purchaser  a  limited 
licence  only,  and  where  this  is  the  case  the  use  of  the  invention 
by  a  purchaser  who  exceeds  the  limits  of  his  licence  is  an 
iufringement  (a). 

Foreigaers  using  an  invention  within  the  United  Kingdom  By>iieni. 
are  liable  for  infringement,  and  it  is  no  defence  to  prove  that 
the  infringer  has  only  acted  qnder  the  orders  of  a  foreign 
severe^  (b). 

An  infringement  is  none  the  less  an  infringement  because  iiy  vorkmen. 
it  is  committed  by  workmen  in  disobedience  to  express  orders 
to  the  contrary.     If   so   committed   in    the    course   of   their 
employment,  the  employer  will  be  liable  as  an  infringer  (<*). 

It  is  QO  answer  to  an  action  for  infringement  to  show  that  IiuproT«tnei]tfl. 
the  article  or  process  complained  of  is  in  fact  an  improvement 
on  the  {^intjff's  patent,  if  the  original  invention  has  been 
taken.  If  the  pith  and  marrow  of  the  invention  is  taken,  it 
is  no  excuse  to  say  that  you  have  added  something  or  omitted 
something,  even  if  the  addition  or  omission  be  an  improve- 
iiieDt(fi).  If  a  person  discover  a  patentable  improvement,  he 
is  not  precluded  from  patenting  his  discovery  ;  but  if  he  cannot 
use  his  discovery  without  using  the  prior  invention,  he  cannot 
put  his  discovery  into  practice  during  the  term  of  the  original 
patent  without  the  licence  of  the  original  patentee  (e).    If 

{y)    UniUd     Taeph«n€     Co.     y.  (c)     BrtU    v.     De     Vitre,    3    Gh. 

StUm,  (1887}  W.  N.  193.  p.  442. 

(i)  Thrnnnt  v.  Iia»t,    17  C.  B.  (d)  Wmham  Chu  Co.  t.  Champion 

N.  S.  183.  Oaa   Co.,  9  E.  P.  a  p.  66 ;   North 

(a)  InamdetceKt  Qat  Co,  v.  Brog-  Brituk   Rubber   Co,   v.    Macintolh, 

J<m.  16  E.  P.  C.  179.  11  E.  P,  C.  477. 

(t)  VavMKtcr  V.  Kru^,  9  C  J).  [e)  Cram  v.  Prict.   1  W.   P.   C. 

p.  3S9.  p.  413. 
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improvementa  to  s  patent  do  not  excuse  its  aae,  a  Jbrtiori, 
alterations  which  do  not  improve  it  will  not  do  so  (/).  k 
clumBy  imitation  is  none  the  less  an  infringement  becanse  H 
is  an  inferior  copy  ig). 

It  is  not  necessary  to  constitute  an  infringement  that  the 
whole  of  the  patent  should  be  taken.  Taking  an  eseoitial 
part  of  the  invention  is  an  infringement  If  part  is  taken, 
there  is  an  infringement,  however  much  it  may  be  disguised 
or  sought  to  be  hidden  (A).  You  not  only  have  no  right  to 
steal  the  whole,  but  you  have  no  right  to  steal  any  part  of  a 
man's  invention  (i). 

Where,  however,  the  patent  is  for  a  combination  merely, 
and  none  of  the  component  parts  are  claimed  separately,  it 
is  no  infringement  to  take  one  of  such  parts,  for  parts  which 
are  not  claimed  are  not  protected  (A).  In  ccHiaidering  whether 
a  patent  is  for  a  combination  only,  it  is  not  material  to  ask 
whether  the  word  combination  occurs  in  the  epecificati(m  (I). 

AlthoQgh  to  infringe  a  combination  patent  it  mnst  generally 
be  shown  that  all  essential  parts  have  been  taken,  yet  the 
taking  of  a  part  only  will  be  an  infringement  if  the  inventor 
claims  not  only  the  whole  combination  but  also  separate  parts 
of  it  as  independent  entities  (fit)- 

Where  the  patentee  claims  only  a  combination,  the  test  of 
infringement  is  not  whether  all  the  compMient  parts  have 
been  taken,  but  whether  the  essence  of  the  combination  as  a 
whole  has  been  taken.  Therefore,  any  substantial  unitm  of 
the  essential  parts  for  the  same  object  will  be  an  infringement, 
even  where  all  the  parts  have  not  been  taken  or  where 
mechanical  equivalents  have  been  snbstitated  for  some  of 
them  (n).     The  mere  fact  that  there  are  certain  parts  omitted 

(/)    Cheetham     v.    NiitMll,    19  (/)  FTodor  v.  Be«ni»,  4  R  P.  C. 

E.  P.  C.  333.  p.  352. 

(ff)   OTampUm   v.    PaUnt   InvaU  (m)  Clark  v.  Adie,  2   App.   Oft. 

mmtU  Co..  6  E.  P.  C.  2OT.  315. 

(A)  J}n<lgerm  v.  Th«m»<>ii,  S  App.  (ii)  Osmonil  v.  ffiret,  2  E.  P.  C. 

Co.  p.  33.  265 :  Harrtton  v.  AinlertUm  Fouiidrs 

(0  Parkfe  v.  Stfvf*»,  8  Eq.  p. 367.  Co.,  I  App.  Ca.  393;  Ifordm/tlt  t. 

(A)  lb. ;  Dnviu  t.   Tt^utmd.  16  Oar-Jiaer,  1  E.  P.  0.  61,  64. 
E.  P.  C.  497. 
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the  essence  of  the  plaintiff's  combination,  will  not  prevent  - 
infringement  (o). 

Although  it  is  not  necessary  that  ait  the  parts  of  a  com- 
bination should  be  found  in  an  infringement,  it  is  necessary 
that  all  egsential  parts  should  be  taken,  for  the  omission  ol 
even  one  essential  factor  conetitntes  the  remaining  ingredients 
in  tact  a  new  combination ;  and  the  granting  of  a  patent  for 
one  combination  does  not  preclude  another  inventor  attain- 
iDg  the  same  end  b;  a  simpler  combination  with  fewer 
ingredients  (p). 

The  infringer  of  a  patent  rarel;  takes  the  invention  in  all  coiaanibi« 
its  details,  bat  generally  introduces  variations  to  disgoise  the  "' 
piracy,  and  it  is  always  a  question  of  degree  whether  such 
variations  are  sufficiently  substantial  to  negative  infringement, 
or  are  such  alterations  in  non-essential  details  as  would  not 
protect  an  infringer.  What  you  have  to  look  at  is  not  simply 
whether  in  form  or  in  circumstance  that  which  the  defendant 
has  done  varies  from  the  plaintiff's  specification,  but  whether 
in  reality,  in  substance  and  in  eftect  the  defendant  has  availed 
himself  of  the  plaintiff's  invention  {q).  Where  to  the  eye  the 
two  things  are  so  similar  that  it  is  necessary  to  search  care* 
fully  to  discover  differences,  a  strong  primd  facie  case  of 
infringement  is  at  once  made  out.  Bot  such  primd  f{u:ie  case 
may  on  further  examination  be  rebutted  by  the  discovery  of 
some  essential  difference  (r). 

Where  the  infringer  takes  the  Bubstance  of  a  patented  Saiwtitution 
invention  but  varies  the  form  by  omitting  certain  parts  and  "  *'"'    "" 
introducing  elements  known  to  be  equivalents  for  the  parts  so 
omitted,  he  is  said  to  infringe  by  the  substitution  of  mechanical 
or  chemical  equivalents  (g).    But  where  the  object  attained 
is  old  and  the  only  novelty  consists  in  the  substitution  of 

fo)  Proctor  v.  Bennii,  i  B.  P.  C.  P.  D.  331 ;  Mac<loti<itd  v.  Fraaer, 
p.  354.  11  E.  P.  0.  169. 

(p)  Nredham  v.  Johnum,  1  R.  P.  (r)  6  C.  D.  p.  417,  h. 

C.    49 ;    Owj/jme   v.    Drgidah,    3  («)  Dndgemi  v,  T!iom»oti,  3  App. 

H.  P.  C.  M.  Ca.    p.    44 ;     Benno   Jaffe,    ifee.   v. 

(v)   WaUoti  v.  FoOtr,  1  W.  P.  C.       Richanhon,  11  E.  P.  C.  261. 
p.  d8T ;  Plimpton  t.  Maleolmeon,  3 
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better  equivalentB  for  those  already  ased,  the  doctrine  of 
-  mechanical  equivalents  does  not  apply ;  and  the  patentee 
cannot  bring  within  his  specification  any  eqoivalent  which 
he  has  not  described  and  claimed  so  as  to  make  its  nse  an 
infringement  of  his  patent  right  (()- 

Where  the  invention  is  a  new  process  for  attaining  an  old 
result,  the  patentee  is  entitled  only  to  protection  for  his  pro- 
cess, and  it  is  no  infringement  to  attain  the  same  result  by  a 
different  process  (»)•  Bat  where  a  new  combination  of  well- 
known  appliances  ia  directed  to  the  attainment  of  a  new 
result,  the  patentee  is  not  limited  to  the  precise  combination 
which  he  has  patented,  but  is  allowed  a  wider  ambit  for  hie 
monopoly  (x).  The  doctrine  of  infringement  by  equivalents 
is,  however,  subject  to  this,  that  the  equivalents  nsed  must  be 
such  as  were  known  to  be  equivalents  at  the  date  of  the 
patent ;  otherwise  they  constitute  new  discoveries  and  may  be 
patented  (y).  There  seems  to  be  no  difference  in  this  respect 
between  chemical  and  mechanical  equivalente.  Thus  a 
chemical  patent  for  the  use  of  a  known  substance  described 
by  its  specific  name  was  held  not  to  be  infringed  by  the  use 
of  chemical  equivalents  which  were  not  known  to  be  chemical 
equivalents  at  the  time  the  patent  was  taken  out  (2). 


SECTION    ni. — INTBRLOCCTORT   BELIEF. 

Wbesb  a  patentee  applies  for  an  interlocutory  injunction, 
the  Court  in  adjudicating  upon  the  application  seeks  as  far 
as  possible  to  maintain  the  atatvi  quo  until  the  hearing.  The 
Court  considers  what  it  can  most  satisfactonly  do  provisiour 
ally,  and  has  regard  to  the  degree  of  convenience  and 
inconvenience  to  the  parties  concerned  (a). 

(()  T^Deedalt      T.     Athuvrth,     9  (y)   r«win  v.  Htath,  3  H.  L.  C. 

E.  P.  C.  p.  128.  500. 

(«)  Sutehivtoik    T.     PaUiilo,     d  (z)  lb. ;  EdmuudB,  p.  348. 

E.  P.  C.  361.  (o)  BritUott  y.  if  Alpine,  8  Be«T. 

(x)  BadiicheAniiin  v.  Levinttrin,  229. 
24  Q.  B.  D.  170. 
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The  Court  will  not  grant  an  interlocutory  injunction  lightly,     o^  ^i'- 
but  will  carefully  consider  the  validity  of  the  patent,  and         -  '--  — 
whether  or  not  the  acts  complained  of  are  infringements  (b). 

If  infringement  is  made  oat,  the  Court  will  generally  grant  wheo  the 
(tn  interlocutory  injnnction  in  the  following  cases :  (1)  When  gn^KiLf. 
the  validity  of  the  patent  has  already  been  established  in  a 
previous  action.    (2)  When  the  patent  is  of  old  standing  and 
the  enjoyment  onder  it  has  been  uninterrupted.    (3)  When 
the  validity  of  the  patent  is  not  in  issue. 

Conversely,  in  general,  if  the  patent  is  new  and  it  is  endea* 
voared  to  be  shown  that  it  ought  not  to  have  been  granted, 
the  Court  will  not  interfere  (c). 

When  the  validity  of  the  patent  has  been  established  in  a  when  raUditj 
previous  action,  and  the  Court  is  satisfied  that  infringement  ^ 
has  taken  place,  the  plaintiff  is  entitled  to  an  interlocutory 
injunction.    A  prior  decision  of  a  Scotch  Court  (d),  and  even 
the  award  of  an  arbitrator  («),  have  been  held  sufficient  to 
jnatify  the  application  of  this  rule. 

The  patentee's  right  to  an  injnnction  is  strengthened  if 
he  can  show  that  the  defendant  has  been  indemnifying  a 
defendant  in  the  former  action  (/),  or  that  the  defendant  is  a 
mere  cover  for  a  former  infringer  who  is  thus  seeking  to 
deprive  the  patentee  of  the  benefits  which  have  accrued  to 
him  under  an  earlier  action  (^). 

Where  the  prior  action  has  been  won  by  the  patentee 
through  the  defendant  failing  to  appear  at  the  trial,  the  same 
inference  of  validity  will  not  be  drawn.  Secus,  where  this 
happens  in  two  successive  actions  by  the  same  plaintiff  {h). 

The  value  of  a  previous  decision  will  not  be  discounted  by 
B  eaggestion  that  the  defendants  were  not  in  a  position  to  call 
thebest  expert  evidence  (i).  Nor  will  the  circumstance  that 
a  patentee  has  compromised  actions  previously  brought  by 


(6)  lb. 

8  R.  P.  C.  397. 

(ff)  Mota-  y.  S.!wdl,  10  H.  P.  0. 

{-O  Dudgton     T.    Thompton,    30 

365. 

l.T.244. 

(e)  Litter  r.  Eattvmod.  26  L.  T. 

Bentttein,  14  E.  P.  0.  153. 

0. 8.  4. 

(0  Pntumatic  Tyre   Co.  v.  JWar- 

(/)  Farbtn/ahriktn   v.   Daw$v», 

woorf,  13  E.  P.  C.  347. 
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bim  in  respect  of  the  same  patent  necessarily  disentitle  him 
-  to  an  interlocutory  injunction  (k). 

The  fact  that  a  patent  is  of  old  standing  and  the  enjoy- 
ment under  it  has  been  uninterrupted  has  long  been  recog- 
nised by  the  Conrt  as  a  ground  for  granting  an  interlocutory 
injunction.  And  this  is  so  though  there  may  be  considerable 
doubt  as  to  the  validity  of  the  patent  (Q.  "  The  rale  is  well 
settled  that  the  Court  aBaumes  the  validity  of  a  patent  and 
grants  an  injunction  where  there  has  been  long  and  quiet 
enjoyment  under  it  "  (m).  It  is  not  possible  to  say  exactly 
vhat  length  of  time  is  sufficient  for  the  purpose,  but  the  rule  haB 
been  acted  upon  in  the  case  of  a  patent  of  six  years'  standing  (u). 

Long  enjoyment,  however,  is  not  enough  unless  it  be  also 
undistarbed  and  exclusive.  If  the  defendant  can  prove  that 
the  invention  has  been  openly  used  by  other  persons  during 
the  term  of  the  letters  patent,  this  will  rebut  the  inference 
which  the  Court  draws  in  the  patentee's  favour  from  the  long 
enjoyment  (o).  But  disturbance  will  not  defeat  the  right  to 
an  injunction  where  the  patentee  has  taken  proceedings 
Buccessfully  against  the  infringers.  Nor  is  it  necessary  that 
the  patentees  ehould  actually  have  gone  to  trial ;  if  the 
infringers  have  submitted  and  recognised  his  title,  that  is 
sufficient  (p). 

Enjoyment  of  a  patent  right  must  include  user.  If  the 
patent  is  of  old  standing  but  has  only  recently  been  put  in 
nee  by  the  patentee,  the  rule  favouring  long  enjoyment  does 
not  apply.  The  patentee  must  show  actual  public  user  of  his 
patent  (q). 

Where  the  validity  of  the  patent  is  not  in  dispute,  it  must 
be  assumed  to  be  good,  and  consequently  in  such  case,  where 

(A)  Brachtr  v.  Braeher,  7  E.  P.  C.  (n)  Bkk/ord  v.  Bkeam,  1 W.  P.  C. 

421.  213,  8  L.J.  Ch.  188. 

(I)  ffarmrr  v.  Plane,  U  Tea.  132;  (o)   Cotlard  v.  Alliion,  4  M.  4  C. 

SeeiUm  v.   Ford.  2  Coop.  C.  C.  68 ;  487 ;   Cvrtit  v.  CutU,  2  Coop.  C.  C. 

Caldivtll   T.    Vanvljuenf/eii ,   9   Ha.  60. 

415;  Skillito  v.  Larmuth,  2  E.  P.  (p)  Bothuell -r.  King,  3  B.  P.  C. 

C.  1.  379. 

{m)  Davrnport  v.  Jr^on,  4  D.  F.  (j)  PlimjiUiu   y,  Malrdmton,  20 

&  J.  p.  447.  Eq.  37. 
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tlie  infrmgement  ia  clearly  establiBfaed,  the  Court  will  protect 
even  a  recent  patent  by  interlocutory  injunction  (r).  The  - 
issae  of  validity  may  be  excluded  either  through  the  defen- 
dant not  electing  to  raise  it,  or  through  the  relation  of  the 
parties  being  such  that  as  against  the  defendant  the  Court 
mnBt  assume  it  in  the  plaintiff's  favour.  Thus  a  licensee  or  . 
partner  of  the  original  patentee  would  be  precluded  from 
disputing  the  vaUdity  of  the  patent  (s). 


SBCTtON    IV. — PRACTICE    ON    INTERLOCnTOSV    rNJDNCTlONS. 

UscALLYthe  Court  will  not  grant  an  interlocutory  injunction  Where 
if  the  defendant  is  willing  to  keep  an  account  pending  the  trial , 'i^iimf  to 
of  the  action  (()•     But  if  he  refuses  to  do  so,  or  does  not  appear,  •!eep»e»nnt 
the  Coort  will  protect  the  patentee  by  granting  the  injunc- 
tion (u).    The  Court  requires  a  formal  undertaking  as  to  the 
account  to  be  given,  and  where  an  undertaking  is  given  a 
defendant  is  as  much  bound  as  he  would  be  by  an  injunction, 
and  must  comply  strictly  therewith  (;r). 

A  plaintiff  who  seeks  an  interlocutory  injunction  must  Delay  ii  fotd. 
apply  to  the  Court  without  delay.  Any  laches  on  his  part 
will  disentitle  him  to  this  relief.  Persons  who  assert  legal 
rights  are  bound  to  come  promptly,  and,  afoHiari,  persons  who 
aasert  only  equitable  rights  (?).  The  delay  which  is  fatal  is 
delay  after  knowledge  of  the  infringement.  If  the  plaintiff  is 
in  ignorance,  he  is  excused  from  the  coDsequences  of  delay  (a). 
It  is  not  possible  to  say  what  exact  amount  of  delay  will  be 
fatal.    It  must  depend  upon  the  circumstances  of  each  case. 

(r)  Clarke  v.    Ferguson,    1   Oiff.  310. 

IW.  {x)  Thornton  v.  Hiighft,  '  R.  P. 

{»)  Lauiu   T.  FitrttT,  6  E.  &  B.  C.  71. 

«30;  MuhU  t.  Gren/eU,  2  W.  P.  C.  {z)  Aftteii  QemUtchaft  v.  Temlrr, 

8«.  16  R.  P.  C.  p.  «9. 

(0  Bolophane  v.  Btreiid,  15  B.  P.  {a)   Crosiley  v.  Dtrbt/  Oai  Co.,  1 

C.  18.  W.  P.  0.  120. 

(n)  Chrke  v.  Hichoh,  12  E.  P.  0. 
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Nine  monthH  (6),  six  months  (c),  three  months  (d),  and  even 
-  three  weeks  (e)  have  been  held  to  be  snfficient  to  disentitle  the 
plaintiffs  to  interlocutory  relief.  On  the  other  hand,  delay  ol 
three  months  (/)  and  eleven  months  ((/)  may  be  explained, 
and  will  not  then  dieentitle  a  plaintiff  to  relief.  A  plaintiff  is 
not  bonnd  on  a  mere  threat  to  immediately  commence  an 
action ;  he  is  entitled  to  wait  a  reasonable  time  to  see  whether 
anything  is  done  in  execution  of  the  threat  [h).  Delay  against 
one  infringer  is  no  ground  for  refusing  interlocutory  relief 
against  another  infringer  in  regard  to  whom  there  has  been 
no  such  delay  (i). 

The  object  of  the  Court  in  granting  an  interlocutory  injunc- 
tion is  to  prevent  mischief ;  therefore,  where  a  direction  to  keep 
an  account  will  do  the  plaintiff  ample  justice,  an  injunction  will 
rarely  be  granted  {k).  Where  the  injunction  will  have  the 
effect  of  stopping  extensive  works,  and  will  therefore  be  likely 
to  do  the  defendant  irreparable  mischief,  an  inj  unction  will  not 
usually  be  granted  on  the  defendant  undertaking  to  keep  an 
account  {F).  The  rule  seems  to  be  that  the  Court  will  act 
against  a  new  trade  by  injunction,  but  that  it  will  not  stop  an 
established  or  old  business  (m).  In  one  case  the  Court,  to 
prevent  the  injunction  ruining  the  defendant's  busioess, 
required  the  plaintiffs  to  undertake  to  supply  the  defendants, 
who  had  been  using  pirated  machines,  with  lawful  instruments 
until  the  hearing  (n). 

When  an  interlocutory  injunction  is  granted,  it  is  the  practice 
of  the  Court  to  require  the  plaintiff  to  give  an  undertaking  to 
abide  by  any  order  the  Court  may  make  in  the  defendant's 

(b)  Adien  Oetdhchaft  v.  Temler, 

(c)  Edieon-StU  t.  Sough.  11 
E.  P.  C.  594. 

(d)  Diinlop  Piiriivuttic  Tyrt  Co. 
V.  Slme,  14  K.  P.  C.  263. 

(e)  Greer  v.  BHttol  Tanning  Co., 
2  E.  P.  C.  268. 

(/)  Lo,!i  V.  Bayue.  1  W.  P.  C. 
201. 

(ff)  United  Tdephmt  Co.  v.  Equit- 
abif  Ti:lfj>ho>ie  Co.,  5  E.  P.  C.  233. 


(/()  lb.,  ptr  Chitty,  J. 

(O  Piieumalie  Tyrt  Co.  v.  (Tam- 
Jow,  13E.  P.  C.  284. 

(t)  Jonei  v.  Pearce,  1  W.  P.  C. 
122. 

(0  i}fiUony.ThomfMm,\'^.V.Q. 
286. 

(m)  Plimpton  v.  Spilter,  4  C.  D. 
292 ;  North  Britith  Rubber  Co.  T. 
GormuUy  Co.,  12  E.  P.  C.  17. 

(n)  V»itfdTelfphoueCo.t.Taair, 
5  E.  P.  C.  633. 
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favour  lor  damages,  and  this  is  so  even  where  the  case  for  an     ^'p-  ^^' 

interlocutory  injunction  is  clearly  made  out  (o).     This  rule  aids — 

the  Court  in  that  which  ie  its  great  object  on  these  applications, 
viz.,  to  abstain  from  expressing  any  opinion  on  the  merits  of 
the  case  until  the  hearing  (p). 

Where  relief  is  sought  by  means  of  an  interlocutory  injanc-  Evidenoa. 
tion,  the  Court  will  act  on  the  evidence  before  it  (3).  The 
1^1  title  of  the  plaintiff,  as  well  as  particulars  of  the 
iDfringement,  should  be  clearly  set  out.  The  plaintiff  ought 
to  state  that  he  is  first  and  true  inventor,  or  if  he  is  an 
assignee  that  the  patentee  is  the  first  and  true  inventor,  and 
show  how  his  title  is  derived  from  the  patentee  (r).  The 
plaintiff  ought  also  to  state  that  he  believes  that  the  invention 
was  new  or  had  never  been  practised  in  this  kingdom  at  the 
date  of  the  patent.  It  is  not  enough  to  state  that  it  was 
believed  to  be  new  at  the  time  when  the  patent  was  taken  outM- 
The  Court  will  not  grant  an  injunction  on  mere  suspicion,  ' 
and  if  the  particulars  of  the  infringement  are  not  set  out, 
the  plaintiff's  evidence  will  have  little  weight  (0-  Where  an 
affidavit  is  made  upon  information  and  belief,  the  deponent 
most  also  state  the  grounds  of  such  belief,  or  the  affidavit  will 
not  be  evidence  (u).  Although  the  Court  has  power  to  require 
the  attendance  of  persons  who  have  made  affidavits,  for  the 
purpose  of  cross-examination  at  the  hearing  of  the  motion,  this 
power  is  but  rarely  e&ereiEed ;  and  where  witnesses  are  so 
Bummoned  their  cross-examination  will  not  be  allowed  to 
develop  into  a  general  trial  of  the  matters  in  issue  as  if  it 
were  the  hearing  of  the  action  (x). 

Where  the  evidence  in  support  of  the  motion  was  distinct 
and  explicit,  and  the  defendants  having  insufficient  evidence 

(0)  Ilmardv.Ltvinsleiii,^'B.&K.  110. 

628.  (()  Germ  Afilling  Co.  y.  Jtobinion, 

(p)  Wakefield    V.    Bacdnicli,    11  1  E.  P.  C.  217. 

Jut.  N.   S.    524,    ptr   Eindersley,  (ii)  Saccharin      Corporation      v. 

T.-C.  digital  Co.,  15  R.  P.  C.  p.  03. 

(j)  Jfajerv.  Sfsnee,  IJ.&H.  87.  («)  lb.;    Bracher  v.   Brachtr,   7 

(r)  ■W8llaceonPatenta,p.477.  E.P.C.421.    In  the  foimer  cose 

(•)  Sturiz  T.  De  la  But,  S  Buhb.  the  crosB.examination  was  before 

329;  m,iu  y.  Jenuingt,  1  I>.  &  8.  the  Court  of  Appeal. 
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to  resiBt  the  motion  applied  for  an  adjoamment  and  offered 
-  to  keep  an  account,  Bacon,  V.-C,  refused  an  adjournment. 
Baying  be  did  not  credit  the  defendant's  statement  that  they 
bad  not  had  time  to  meet  the  case  (n). 

Where  the  application  is  made  ej:  parte,  the  plaintiff  muBt 
shov  uberrima  Jidea  and  disclose  to  the  Court  all  the  facta 
within  his  knowledge,  so  that  the  Court  may  be  able  to  judge 
fairly  on  the  whole  case.  Otherwise  any  injunction  obtained 
will  be  liable  to  be  dissolved  by  the  Court  when  the  concealed 
facts  are  discovered  (z). 

Sometimes  when  a  motion  for  an  interlocutory  injunction  \e 
unsuccessful  the  plaintiff  seeks  to  obtain  an  order  expediting 
the  trial  of  the  action,  but  such  an  application  will  not  usually 
be  granted ;  the  rule  upon  which  the  Court  acts  being  that 
where  an  injunction  ib  not  given,  the  damages  awarded  at  the 
trial  are  full  compensation  for  any  toss  meanwhile  sustained 
by  the  plaintiff  (a) .  But  in  cases  of  special  hardship  the  trial 
will  be  expedited  (b). 


SBOnON    V. PBBPBTDAL  IN/DNCTIOK. 

Aftbb  a  patentee  has  conclusively  established  the  validity 
of  his  patent,  he  may  obtain  a  perpetual  injunction  against 
the  defendant,  extending  to  the  whole  duration  of  the  patent, 
and  applying  not  merely  to  the  particular  mode  of  infringe- 
ment proved  against  the  defendant,  but  to  all  other  modes  in 
which  the  patent  may  be  violated  (c).  But  if  the  patentee 
amends  his  specification,  an  injunction  obtained  prior  to  the 
amendment  will  no  longer  hold  good  (li). 

Where  the  Court  is  satisfied  that  infringement  has  been 
been  committed,  and  that  there  is  a  probability  that  it  vill 

(y)  Head  t.  Aiutrtw,  2  B.  P.  C.  (S)  Editon-Brtl     v.     Hoagli,     11 

p.  122.  E.P.  C.  S94. 

(z)  DaU/hih  V.  JaTvh,  2  Mac.  &  {c)  Eindmardi,  p.  361. 

G.  231.  (rf)  Dudgeon  v.  TAomptm,  3  App. 

(o)  Karbenfabriken  v.  Bowker,  8  Ca.  34, 
E.  P.  C.  136. 
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be  repeated,  an  injunetioii  will  asnally  be  granted.     In  such     *^^:^'^' 

a  case  the  plaintiff  has  prima  facie  established  his  right  to  an — 

injanction,  and  the  Court  will  require  exceptional  circum- 
Btaaees  to  be  shown  to  induce  it  to  refuse  this  relief  (e). 

There  must,  however,  be  a  probabihty  that  the  infringe- 
ment is  going  to  be  repeated.  An  injanction  is  a  remedy 
against  future  injury,  and  the  Court  will  not  make  the  order 
if  satisfied  that  no  such  injury  is  likely  to  occur.  It  is  not 
because  &  man  has  done  a  wrong  that  an  injunction  will  be 
granted  against  him.  The  Court  must  be  eatis&ed  of  the 
probability  of  the  continuance  of  the  wrongful  act  (f). 

Where  there  is  no  future  threatened  danger  to  the  plaintiff's  wheta  refuted. 
rights,  an  injanction  may  be  refused  (g).  Though  the  infringe- 
ment osually  implies  an  intention  to  infringe  in  future,  yet 
if  the  person  who  infringes  undertakes  not  to  repeat  bis 
infringement,  or  if  there  is  reason  to  suppose  on  any  other 
gronnd  that  the  defendant  will  not  infringe  in  future,  the 
Conrt  will  not  usually  make  an  order  for  injunction  (h). 

There  are,  however,  cases  in  which  damages  may  be 
awarded  instead  of  an  injunction.  In  any  instance  in  which 
a  case  for  injunction  has  been  made  out,  if  the  plaintiff  by 
bis  acts  or  laches  has  disentitled  himself  to  an  injanction, 
the  Court  may  award  damages  in  its  place  (i).  But  delay  or 
acquiescence,  which  would  be  fatal  to  an  application  for  an 
interlocutory  injanction,  may  not  debar  a  plaintiff  from 
obtaining  a  perpetual  injunction  at  the  trial  {k),  and,  qiiare, 
whether  mere  delay  to  enforce  a  legal  right  is  a  bar  to  a 
claim  for  an  injunction  unless  the  delay  is  such  as  to  cause 
a  statutory  bar  to  the  action  (Q. 

It  is  a  good  working  rule  that  (1)  if  the  injury  to  the  plaintiff 'a 
rights  is  small,  (2)  and  is  one  which  is  capable  of  being 

(0  SM/er   T.    Citi/   of   London,  (i)  Shel/a- y.  City  o/ London,  <ic., 

*c.,  (1896)  I  Ch.  317.  (1896)  1  Ch.  p.  321. 

{/)  Pnttor  y.  Baylfy.  42  C.  D.  (k)  Proctor  v.  Beimi),   38  C.    »- 

398.  p.  758. 

(j)  ftwtor  V.   Bayley,  42  0.  D.  (I)   Tkrve  Totimi  Banking  Co.  c 

■m:Lyoa-<i.SeuKatthGorparation,  Maddevrr,  i1  0.   D.  523   (C.   A.); 

11  R.  P.  C.  218.  and  see  FuUweod  v.  Fulhvood,  » 

[k)  Edmunda,  p.  432.  G.  I>.  176. 
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eBtimated  in  money,  (3)  and  is  one  which  can  be  adequately 
-  compensated  by  a  small  money  payment,  (4)  and  the  case  is 
one  in  which  it  would  be  oppressive  to  the  defendant  to  grant 
an  injunction,  then  damages  may  be  given  instead.  There 
may  also  be  cases  in  which,  though  the  four  above-mentioned 
reqairements  exist,  the  defendant  by  his  conduct  has  dis- 
entitled himself  from  asking  that  damages  may  be  aeseased 
in  substitution  for  an  injunction  (»i)- 

As  above  stated,  an  injunction  will  not  be  granted  unless 
there  is  a  probability  of  future  injury.  But  past  infringement 
of  a  recent  date  is  prima  facie  evidence  of  an  intention  to 
repeat  the  wrong  (>t). 

As  a  rule  an  injunction  will  only  be  granted  for  the  period 
covered  by  the  life  of  the  patent.  When  the  patent  has  ran 
out,  or  is  upset  on  some  ground  of  invalidity,  the  injunction 
ceases  to  operate  (o) . 

An  injunction  granted  on  proof  of  one  form  of  infringement 
binds  the  defendant  as  to  that  and  all  other  possible  forms  of 
infringement  of  the  same  patent.  Where,  therefore,  there  is 
a  new  form  of  infringement  after  injunction  granted,  the  proper 
course  is  not  to  commence  a  new  action,  but  to  move  to  attach 
the  defendant  for  contempt  for  breach  of  the  injunction  (p). 

An  injunction  will  not  be  granted  if  the  patent  has  expired 
before  the  bearing  (q)  ;  and  as  a  rule  the  Court  will  refuse  to 
grant  an  injunction  where  the  patent  is  about  to  expire,  for 
in  such  case  damages  will  usually  be  a  sufficient  remedy  (r). 
But  where  a  quantity  of  infringing  goods  bad  been  manu- 
factured just  before  the  expiration  of  the  patent,  with  the 
object  of  throwing  such  goods  on  the  market  as  soon  as  the 
patent  was  at  an  end,  a  perpetual  injunction  was  granted  to 
restrain  the  sale  of  such  goods  both  before  and  after  the 
expiration  of  the  patent  term  {g). 

(m)  Shel/er   v.    Crty  of  Londuti,  (q)  Sacfhariu       t'orjxjratiun      v. 

lEc,  (1895)  1  Ch.  p.  321 ;  Jriikitu  v.  Quinctg,  (1900)  2  Ch.  246. 

Hope,  13  E.  P.  C.  57.  (r)  SetU  v.   Oallais,   10  Eq.  392; 

(n)  Prottvry.  Haytey,  42  0).  398.  iVeUbach  InrandetceHt,   itc.,   Cu.  *. 

ip)  Daw  T.  £ley,  3  Eq.  496.  Nea<I«aind<!eceittC>..,  17  B.F.  C.23T. 

(p)  Thompionf.Mtiore,  QR.P.C.  («)   Crotilri/   v.   Btvtriey,   1  B.  t 

445.  HL  166,  «. 
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Ad  injanetion  will  not  be  granted  against  third  parties,     *^^P-  ^^^ 

tho<^h  they  may  be  ordered  to  pay  coats.    Where  a  plaintiff 

finds,  pending  the  action,  that  he  has  a  ftirect  claim  against 
a  third  party,  he  oaght  to  apply  to  amend  by  adding  him  as 
co-defendant ;  bat  this  cannot  be  done  after  trial  and  tor  the 
purposes  of  an  appeal  (t). 

Where  the  secretary  of  the  defendant  company  had  taken 
no  part  in  the  acts  of  infringement,  but  was  made  a  defendant 
and  appeared  and  put  the  fact  of  infringement  in  issue,  an 
iDJanction  was  granted'  against  him  with  costs,  but  no 
damages  (»)■ 

A  defendant  who  by  surprise  or  mistake  consented  to  an 
injunction  will  be  allowed  to  withdraw  such  consent ;  but  the 
subsequent  discovery  of  facts  on  which  he  could  found  a 
defence  is  not  a  safQcient  ground  for  withdrawal  (x). 

The  injunction  usually  restrains  the  defendant,  his  servants 
and  agents,  from  infringing;  such  being  the  case,  the 
injunction  may  be  useful  though  the  defendant  be  a 
foreigner  {y). 

A  patentee's  remedy  for  breach  of  an  injunction  is  a  motion  Eaforciiig 
to  commit.  It  is  not  necessary  that  the  order  should  have 
been  served,  but  knowledge  that  the  injunction  has  been 
granted  must  be  brought  home  to  the  defendant.  If  there  is 
a  breach  before  there  is  time  to  serve  the  order,  the  Court  will 
inquire  whether  the  defendant  knew  of  it,  and  he  will  not  be 
allowed  to  escape  by  any  subterfuge.  If  be  was  in  Court,  be 
will  not  be  allowed  to  say  he  did  not  hear  it;  if  just  outside 
the  Court,  he  will  not  be  heard  to  say  he  did  not  know  of  it  (2). 
But  if  the  plaintiff  by  his  long  delay  in  getting  the  order 
drawn  up  or  otherwise  gives  the  defendant  reason  to  think 
that  he  does  not  intend  to  enforce  the  injunction,  that  is  an 
answer  to  a  motion  to  commit  (a). 

Committal  will  not  bo  ordered  lightly ;  the  case  must  be 

(()  Ediion  V.  Holland,  6  B.  P.  C.  (i;)  Saiiitclie,     ifcc.     t.     Johiuon, 

p.  28«.  (1896)  1  Ch.  23. 

(»)  WtUbaeh  Ineaadaant  Co.  v.  (i)  Unittd  Tdepkom  Co.  v.  J)at«, 

Daylisht  Co..  16  R.  P.  C.  844.  23  C.  D.  784,  785. 

[x)  EUai  V.   Williajiu,  1  TimeB         (a)  lb.,  p.  786. 
Bqi.  141. 
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ciup.  VII,     strictly  made  out  on  the  affidavite  (b) ;  and  the  Comi  will  not 

"_■ —  encouraf^e  motionfl  to  commit  where  no  real  case  for  committal 

can  be  made  oat,  and  all  the  mover  wants  is  an  apology  and 

COBtB  {c). 

Defendants  who  disobey  an  injunction  render  themBelves 
liable  to  a  motion  to  commit,  even  though  they  act  in  the  bond 
Jiiie  belief  that  they  are  not  guilty  of  any  infringement ;  but 
where  they  are  clearly  innocent  the  Coart  usually  directs  that 
attachment  shonld  issue  but  not  be  enforced  if  the  defendants 
deliver  up  infringing  articles  and  pay  costs  (d). 

CoBtg. 

ffheradofondant     ^^  ^^  defendant  offers  to  submit  to  an  injunction,  or  promises 
inbmita.  ^q  longer  to  Infringe,  it  will  depend  upon  circumstances  whether 

he  will  be  ordered  to  pay  the  costs  incurred  subsequently  to 
his  submission.  The  real  point  is  whether  the  plaintiff  must 
go  on  with  his  proceedings,  or  whether  be  is  already  sufficiently 
protected  by  the  surrender  of  his  opponent.  This  is  practically 
the  same  as  whether  the  acts  of  the  defendant  have  disentitled 
him  to  an  injunction  (e).  The  plaintiff  is  generally  entitled  to 
go  on,  if  there  be  any  doubt,  at  any  rate  until  he  has  obtained 
his  injunction  (/),  bat  the  Court  will  use  its  discretion  on  the 
facts  of  each  case. 

Where  the  plaintiff  comes  to  enforce  a  legal  right,  and  there 
has  been  no  misconduct  on  bis  part,  the  Court  will  not  deprive 
the  plaintiff  of  his  costs  (g).  But  this  does  not  mean  that 
every  innocent  purchaser  of  a  small  quantity  of  infringing 
goods  incurs  a  liability  to  pay  the  costs  of  an  action  to  restrain 
the  infringement  of  the  patent  (/t)-  Thecaseis,  however,  different 
where  the  quantity  of  goods  purchased  is  large,  that  is,  large 

(i)  Didc  V.  Hatlam,  8  R.  P.  C.  (/}  0(.?6ur«  v.Si"mnM,2Ha.M3; 

196.  Nimn  v.  D' Albngutrque,  M  B»t. 

(c)  Plating  Co.   t.   fatvpiAarwrn,  395. 

17  C.  D.  49.  (if)  Cotiper    t.     Whitanghmn,  15 

{d)  Lyon  v.  Qoddanl,  11 E.  P.  C.  C.  D.  501. 

115.  (A)  AmericanTobareoVo.y.Qv«t, 

(0  Vinnann  r.  Elltan,  7Ch.  ISO;  1  Ch.  630. 
Proctm  y.  Bat/let/,  42  C.  D.  390. 
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enongh  to  jasfeify  the  plaintiffB  in  suspecting  that  the  goods 
were  intended  for  diBtributioD  and  not  for  personal  use  (i). 

As  a  general  mle  a  plaintiff  is  entitled  to  issue  his  writ 
without  notice  to  the  defendant,  and  after  that  the  only  offer 
vhich  the  defendant  can  properly  make  is  to  submit  to  an 
injimction  and  to  pay  the  costs  (A:).  At  the  same  time  a  plain- 
tiff  must  not  act  unreasonably,  and  if  he  refuses  a  reasonable 
offer,  although  an  injunction  is  granted,  no  costs  may  be 
given  (0>  Where  the  defendant  did  not  dispute  the  patent, 
had  never  ased  the  machine  (which  he  had  purchased  and 
which  infringed  the  plaintiff's  patent),  and  did  not  intend  to 
□se  it,  and  undertook  not  to  use  it,  and  the  plaintiff  would  not 
accept  this  or  any  other  undertaking,  on  the  undertaking 
being  given  to  the  Court,  the  motion  for  an  injunction  was 
dismissed  with  costs  (m). 


Stay  of  Execution. 

The  Court  has  a  discretion  to  stay  proceedings  pending  an 
appeal,  but  the  general  rule  is  that  in  the  case  of  an  injunction 
a  stay  will  not  be  granted  (n).  But  each  case  depends  largely 
npon  its  own  special  circumstances.  If  a  stay  is  granted  as 
Co  the  injunction,  the  defendant  will  generally  be  pat  on  terms 
to  keep  an  account  and  to  appeal  promptly  (o).  If  the  defendant 
is  engaged  in  executing  orders  for  the  article  complained  of, 
oud  the  question  of  infringement  is  one  of  difficulty  and  doubt, 
the  Court  is  more  disposed  to  stay  the  injunction  pending 
appeal  (p).  But  where  defendante,  after  warning  that  they 
were  infringing,  accepted  orders  and  proceeded  to  execute 
them,  with  their  eyes  open,  the  Court  refused  a  stay  although 

(0  P;>mann  v.  ForuUr,  24  C.  D.  (n)   OUo  v.  Sttfl,  3  B.  P.  C.  121 ; 

aai.  Proctor  T.  BtanU,  i  R.  P.  C.  p.  363. 

(t)  nVKmann   v.  Oppenhtim,    27  (o)  Kuye  v.   Chubb,   i   H.  P.   C. 

C.  D.  260.  23 ;  National    OpaliU  Syvdimte  v. 

CO  S'lnn   T.   D'Alhuquerqae,   34  CeraliU    Sijndkate.    13    R.    P.    C. 

Beav.  593.  p.  658. 

{m)lyvny.NaBeattUCoTpoTation,  (p)  Duc'.e'.Uv.   Wliitfhead,M  E, 

U  E.  P.  C.  218;  andaee  JenitJMT.  P.  C.  p.  19i. 
Hope.  13  B.  P.  C.  57. 

E.I.  18 
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the  orders  were  for  pablic  authoritieB,  and  it  wonld  bave 
been  a  convenience  to  the  pablic  to  grant  a  stay  {q).  An 
injunction  has,  however,  been  suspended  on  the  ground  ol 
public  convenience  (r) . 

(?)  Lyon  T.  Ooddard,  10  B,  P.  C.  (r)  m^pkiiiEon  v.  St.  James'  Co., 

34S.  10  B.  P.  C.  p.  62. 
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CHAPTER  VIIL 

INJUNCTIONS    AQAINST    THE    INFRINGEMENT   OF   COPTRIOHT. 


SECTION   I. — PRINCIPLEB    ON    WHICH    TBB    COURT    BEST&ATNB    THB 
INFBINOBHBNT   OF   COFTBIOET. 

Tbb  jnriBdictiou  of  the  Coart  in  reetraining  bj  iDterlocutory     chq>.  Tin. 

LDjimction  the  violation  of  copyright  is  in  aid  of  the  legal  right,  '. — 

and  is  founded  upon  the  necessity  of  protecting  the  property 
from  irreparable  damage  pending  the  trial  of  the  right  (a). 
The  Court  proceeds  on  the  assumption  that  the  person  -who 
makes  the  application  has  the  right  which  he  asserts,  but  needs 
the  aid  of  the  Court  for  the  purpose  of  protecting  his  property 
from  damage  pending  the  trial  of  the  right  (6).  He  is  not 
required  to  make  out  a  clear  legal  title.  All  that  the  Court 
requires  is  that  a  case  may  be  made  out  presenting  a  fair 
primd- facie  title,  whether  legal  or  equitable,  or  a  clear  colour 
of  title  with  assertion  of  right  (c).  An  equitable  interest, 
limited  in  point  of  time  or  extent,  is  sufficient  {d).  But  a 
mere  agent  to  sell  has  not  such  a  real  interest  in  a  work  as 
^  entitle  him  to  relief  (e). 

The  statement  of  claim  may  be  in  the  form  given  in  FiMdiug  ud 
Appendix  C.  sect.  VI.  (/).     If  the  author  of  the  book  ie*"^"*^ 
himself  the  plaintiff,  he  should  allege  in  his  statement  of 
claim,  or  the  affidavit  accompanying  it,  bis  title  by  authorship, 

[a)  8au,tder»  t.  Smith,  3  It  AC.  391 ;  Sheriffs.  Coatee,     1   E.  &  M. 

TM.  167. 

{b)  lb.  (d)  Sweet  v.  Cator,  11  Sim.  572. 

(e)  Vnivtrtitie*    of    Oxford    and  (e)  Nidtol    v.    StockdaU,   3    Sw. 

i.'amiridge,   t.   Jtichardwn,  6  Vea.  687. 
689;  Mawmaa    v.   Trgg,   2  Rose.         (/)  Old.  XIX.  r.  5. 
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If  the  plaintiff  claims  as  assignee,  ha  must  b;  affid&vit 
or  otherwise  show  that  the  assignment  to  him  has  been  in 
writing.  He  must  make  a  particular  title :  it  is  not  enongfa 
to  Bay  that  he  acquired  the  copyright,  bnt  he  must  trace  his 
title  to  the  author.  Bnt  if  he  happens  to  be  in  the  sittiatioti 
of  assignee  of  an  assignee,  it  is  sufficient  for  him  to  show  that 
the  assignment  to  himself  was  in  writing  without  tracing  the 
title  through  the  mesne  assignees  from  the  author.  If  he 
does  so,  the  proof  of  want  of  title  will  be  thrown  on  the 
defendant  (g).  It  is  not  necessary  that  the  plaintiff  should 
specify  either  in  his  statement  of  claim  or  affidavits  the  parte 
of  his  works  which  have  been  pirated.  It  is  sufficient  to  all^ 
generally  that  the  work  of  the  defendant  contains  several 
passaged  which  have  been  pirated  (k) ;  but  the  defendant  would 
usually  be  entitled  to  particulars. 

There  may  also  be  a  claim  for  an  injunction  to  restrain  the 
future  infringement  of  the  copyright  and  for  a  mandatory 
order  for  delivery  of  copies  which  have  been  printed  in 
violation  of  the  copyright.  If  there  be  no  claim  for  damt^es, 
there  may  be  a  claim  for  an  account  (i). 

The  statement  of  defence  may  be  in  the  form  given  in 
Appendix  D.  sect  VI.  {j).  To  the  heads  of  defence  there 
given  may  he  added,  if  the  circnmstanceB  of  the  case  warrant 
it,  an  allegation  that  the  copyright  in  question  did  not 
exist  (k),  or  that  the  registry  is  defective  (I),  or  that  there 
has  been  acquiescence  on  the  part  of  the  plaintiff  in  the 
alleged  infringement  (nt). 

In  an  action  for  infringement  of  literary  copyright  the 
defendant  is  bound  to  give  notice  in  writing  of  the  objectionB 
on  which  he  relies,  and  no  other  objections  will  be  allowed  at 
the  trial  (n).  It  seems  doubtful  whether  it  is  open  to  a 
defendant,  who  does  not  give  Buch  notice,  to  take  an  objection 


(ff)  Morriiv.Kflly.l^.&yfASl. 

{/)  Ord.  XIX.  5. 

(ft)  Swert  Y.   Muvgha,,,   11   Sim. 

(A)  Po,t,  pp.  278.  292 

51;  BoUen  v.  Arthur,  1  H.  S  M. 

(/)  Pmt,  p.  sse. 

603. 

(m)  P,^t,  p.  277. 

{!)  Jh    Vltre   V.   Bttte,  L.  E.  6 

(«}  5&6  Vict.  c.  45, 

H.L.321. 
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to  (he  plaintiff's  registration  arising  on  the  plaintiff's  own  *''?£\^ 
evidence.  In  some  cases  this  has  not  been  allowed  (o) ;  in  — ■ — — 
others  it  has  (p). 

AltboQgh  the  registered  nwners  of  a  copyright  take  as 
tenants  in  common  and  not  as  joint  tenants,  yet  any  one  or 
more  of  them  may  sne  for  infringement  of  the  entire  copy- 
right (q). 

If  tiie  plaintiff  has  merely  an  eqaitable  title,  the  party  in  pMtiea. 
poBsession  of  the  legal  title  shonld  be  made  a  party  (r).  If 
there  has  been  a  complete  legal  asBigoment,  the  assignor 
Bhould  not  be  made  a  party  (s).  One  action  cannot  be 
maintained  against  several  persons  for  distinct  invasions  of 
copyright  (t). 

The  plaintiff  in  a  copyright  action  has  a  right  to  a  full  and  Duoorerj. 
particalar  discovery  as  to  the  original  sources  from  which  the 
defendant  alleges  that  he  has  taken  his  work  (u).  But  this  is 
BO  only  where  the  statutory  penalty  is  really  in  the  nature  of 
liquidated  damages  (r).  Where  the  snm  forfeited  must  be 
taken  to  be  a  penalty,  the  plaintiff  is  not  entitled  to  interrogate 
aSjto  the  infringement  charged  (w).  So  also  an  order  for 
inspection  may  be  obtained  by  the  defendant  on  making  out  a 
proper  case  (x). 

A  man  who  seeks  the  aid  of  the  Court  for  the  protection  of  d«uj  ud 
his  copyright  from  violation  must  show  due   diligence  in  ""i"'""^** 
coming  to  the  Court.    Delay  or  acquiescence  will  be  fatal  to 
the  application,  unless  it  can  be  satisfactorily  accounted  for  {y). 

(u)  LeatUr  v.  Purday,  7  C.  B.  4;  j»rf.  Chap.  XXIV. 

t:i,nau  v.  Ooode,  7  C.  D.  842  ;  Hole  (u)  KtHy  v.   Wyman,   17  W.  E. 

T,  Bntdbury,  12  C.  D.  887.  399. 

;i(p)  (koU  V.  Jadd,  23  Ch.  D.  727;  (v)  Adama  y.  BaGry,  18  Q.  B.  D. 

Haiiwm-d  T.  £%,  56  L.  T.  419 ;  cf.  625. 

intw  T.  Cmke,  13  C.  D.  872.  (w)  Soumfcr*   v.    H'lW,  (1891)   2 

(q)  Lauri  V.  Reimd,  (1892)  3  Ch.  Q.  B.  321. 

*9i.  (x)  Grava  y.  Mercer,  16  W.  E. 

(r)  Ciilbum  v.  Luiicombe,  9  Sim,  790. 

131.  (y)  Matomait    v.    I'egg,  2   BuB8. 

(«)  5iMe(y.Jfu«jfAo«,llSim.5].  393;  Baily   y.   Taylor,  1   K.   &  H. 

(!)  DlUg  y.  Doig.  2  Tee.  Jr.  486.  73;  Buxton  y.  Jamet,  5  De  G.  &  8. 

Sw  Hudion  T.  Maddiatm,  12  Sim.  84 ;    H'eldoii.    y.    Dick),   10  Ch.  D. 

416.     See  farther  ae  to    partiee,  247,  ante,  pp.  16—19. 
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Nor  can  a  man  have  relief  if  his  own  condact  has  led  to  the 
-  state  of  things  that  occasions  the  application  (2).  The 
doctrine  applies  not  onlj  to  the  cases  of  his  condact  towards 
the  particular  person  with  whom  the  controversy  eabsifitB,  but 
also  to  cases  where  his  conduct  with  others  may  inflnenoethe 
Court  in  the  exercise  of  its  equitable  j  urisdiction  (a) .  According 
to  8  Will.  IV.  0.  15,  s.  8,  and  5  &  6  Vict.  c.  46,  s.  26,  all  actions 
must  be  commenced  within  twelve  months  of  the  ofience.  Bnt 
a  man  who  has  neglected  for  a  period  of  more  than  twelve 
months  to  bring  an  action  for  an  infringement  of  his  copy- 
right may  sue  to  prevent  a  repetition  of  the  offence  by  the 
publication  of  a  fresh  edition  of  the  work  containing  the 
pirated  matter  (t). 

The  interference  of  the  Court  by  injunction  being  founded 
on  pure  equitable  principles,  a  man  who  comes  to  the  Goort 
most  be  able  to  show  that  his  own  condact  in  the  transaction 
baa  been  consistent  with  equity.  A  book  accordingly  which 
is  itself  piratical  cannot  be  protected  from  invasion  (c),  nor 
will  the  Court  protect  by  injunction  a  work  which  is  of  an 
immoral,  indecent,  seditious,  or  libellous  nature  (d). 

If  the  Court  is  satisfied  that  the  alleged  title  is  good,  and 
'^  that  there  has  been  a  piracy,  it  may  interfere  at  once,  and 
restrain  the  i>irscy  mnpliciter  by  injunction;  but  this  coarse 
will  not  be  adopted  except  where  the  title  and  the  fact  of  its 
violation  are  clearly  made  oat.  If  the  title  is  not  clear,  or  the 
fact  of  its  violation  is  denied,  the  course  of  the  Court  is  either 
to  grant  the  injunction  pending  the  trial  of  the  legal  right,  or 
to  direct  the  motion  to  stand  over  until  the  hearing,  on  the 
terms  of  the  defendant  keeping  an  account.  Which  of  these 
alternatives  shall  be  adopted  depends  on  the  discretion  of  the 
Court,  according  to  the  case  made  out(e).  If  irreparable 
damage  would  be  caused  to  the  property  of  the  plaintiff  by 

(i)  llunddl  Y.  Murray,  Jac.  316;  {iT)  Sovthey  v.  SAfruwod.  2  M«. 

(a)  lb, ;   Saimdera  v.  Utailh,  3  M.  435 ;   Lawrence  v.  Smith,  Jac.  471 : 

ft  C.  "HO ;  conip.  Miirrie  v.  Aihhee,  Batchet  v.  Loniloii  Iliuelratrd,  ife., 

7  Eq.  38.  (1900)  1  Ch.  73. 

(6)  Nfxjy  T.  ScoU,  18  Eq.  444.  (e)  SrafaweU  v.  Hakumb.  311.  k 

(r)  fnry  v.  Fittlen,  5  Ves.  24.  C.  739;  aiiU,  p.  20. 
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the  refosal  of  the  Coart  to  interfere,  the  injunction  will  be    ®*P'  ^n. 

granted  (/),     If,  on  the  other  hand,  an  injunction  would  be — 

an  extreme  hardship  on  the  defendant  as  compared  with  the 
inconvenience  to  which  the  plaintiff  would  be  put  by  being 
required  in  the  first  instance  to  establish  hie  legal  right,  the 
other  alternative  will  be  adopted  (g).  Where  the  work  is  of  a 
transitory  or  ephemeral  character,  greater  caution  is  necessary 
in  exercising  the  jurisdiction  than  when  the  book  is  of  a  more 
permanent  character  (A). 

Where  the  plaintiff's  title  ie  clear,  an  injunction  may  be 
granted  although  there  is  only  one  instance  of  its  infringement 
by  the  defendant  (t). 

In  cases  where  the  Copyright  Acts  create  a  new  offence  and  Waixet  of 
impose  a  penalty,  the  ancillary  remedy  by  injunction  may  still 
be  claimed  {j) :  bat  a  man  who  seeks  relief  by  way  of  injunc- 
tion will  be  required  by  the  Court,  as  a  condition  of  its 
ftssiBtanee,  to  waive  the  penalty  or  forfeiture  (k). 

If  a  case  has  been  made  out  for  an  injunction,  the  Court  has  Bxt«at  o(  the 
then  to  determine  whether  the  injunction  shall  be  against  the  '"'""'^ '°°' 
whole  work  or  only  against  a  part  of  it.  The  extent  to  which 
the  injunction  ought  to  go  must  depend  in  each  case  upon  the 
extent  of  the  piracy  and  the  nature  of  the  work  {I).  If  the 
pirated  matter  is  considerable  in  amount,  and  ia  so  inter- 
mixed with  the  original  matter  that  it  cannot  be  separated, 
the  injunction  will  go  against  the  whole  work  generally  {m). 
Notwithstanding  that  the  effect  may  be  to  destroy  altogether 
the  use  and  valne  of  the  original  matter,  the  Court  will  not 
refrain  from  granting  an  injunction.  "  If,"  said  Lord  Eldon  (n), 
"the  parts  which  have  been  copied  cannot  be  separated  from 

C.  D.  301  ;  BiUlfrworih  t.  KfUr/,  4 
T.  L.  H.  430. 

(f)  (7«.ptr    V.    irhitli»ffham,     13 
C.  D.  501. 

(k)  CUbum  V.  Sfmiiia,  2  Ha.  354. 
.  anit,  p,  21.  (7)  Leivia  v,  Fjillartvn,  2  Beav.  6. 

{h)  Ma»liews<m    v.  StocHah,  12  (m)  Mavnna«   v.    T^gg,   2  Eusa. 

Vea.  275,  pn- Lord  Eldon ;   Sirotlii-       387;  Letm'i   v.  Fullarlof,  2  Beav. 
iBowfe  v.  CUirk,,2  Ph.  154,  ptr  Lord      6 ;  Ktlly  y.  Morrig,  1  Eq.  697. 
Cotteoham.  (n)  2  Buns.  390. 

(0  Covper    V.     WkiUingham,    15 


(/I 

1  Swetty. 

Shaw,  8  L. 

J.  Oh. 

N.8. 

216;  Dichtat  y.   Ltt, 

8  Jur. 

185. 

to) 

Saanden 

V.  Smith,  3  M.  &  C. 

737;, 

Bramwell 

T.  Safcmnb. 

ib.  739; 
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thoBfl  which  are  original  withoat  destroying  the  oae  and  value 
-  of  the  original  matter,  he  who  has  made  an  improper  nae  of 
that  which  did  not  Iselong  to  him  mast  abide  the  coDseqaenoe 
of  BO  doit^.  If  a  man  mixes  np  what  belongs  to  him  with 
what  belongs  to  another,  and  the  mixture  be  forbidden  by  law, 
he  mast  again  separate  them,  and  he  must  bear  all  the  miaehief 
and  loss  which  the  separation  may  occasion.  If  an  indiridoal 
chooses  in  any  way  to  mix  my  literary  work  with  his  own,  be 
mast  be  restrained  from  publishing  the  literary  work  which 
belongs  to  me ;  and  if  the  parts  of  the  work  cannot  be  separated, 
and  if  by  that  means  the  injimction  which  restrained  thepabli- 
cation  prevents  also  the  publication  of  his  literary  matter,  he 
has  only  himself  to  blame  "  (o). 

If,  however,  the  pirated  matter  is  not  considerable  in  qoantity 
or  of  much  value  in  quality,  or  if,  though  considerable  in  value, 
it  is  very  small  in  quantity,  and  quite  out  of  proportion  to  the 
mass  of  original  matter,  the  Court  will  not,  as  a  general  rule, 
interfere  by  way  of  iniunction,  but  will  leave  the  plaintiff  to 
his  remedy  by  damages  Ip).  In  an  American  case  (q)  the  pirated 
matter  pervaded  the  whole  work,  and  could  not  be  separated 
from  the  rest  of  the  work  without  destroying  the  whole  work, 
but,  as  it  was  small  both  in  quantity  and  value,  the  Court 
would  not  interfere,  on  the  ground  that  the  remedy  would  be 
disproportionate  to  the  injury. 
~  There  may,  however,  be  cases  where  the  pirated  matter, 
though  email  in  quantity,  is  so  material  and  of  such  value  in 
quality  that  the  Court  may  feel  bound  to  interfere  by  injunc- 
tion (r).  In  a  case  where  the  pirated  matter  formed  a  very 
small  portion  of  the  plaintiff's  work,  but  constituted  the  balk 
of  the  defendant's  work,  an  injunction  was  granted  (s).  If  an 
injunction  has  been  granted  against  a  work  which  is  proposed 
to  be  published  in  successive  numbers  on  the  ground  of  piracj 

(o)  L'nc   V.    irarrf,    6    Eq.   417;  (r)  Bokn  t.  Bogue,  10  Jnr.420; 

H'yg  v.  Ha/tt,  18  Eq.  4ol.  Saundrrt  v.  Smith.  3U.&C.  736: 

(p)  Matemaii   v.  Teyy,   2    Eiwa,  BramweUv.  Sal<ximb,ih.  738;  Brll' 

a94;  JIaily  v.   3'ayfor,  1   E.  S  M.  v.    Whtlehead.    8   L.  J.    Ch.   HI; 

73.  Lo'ie  V.  Foung,  (1894)  A.  C.  S35. 

{<i)   Webb  V.   Potvfr«,   -2   Wood  &  (.)  Ktlly  t.  Hooper,  4  Jur.  21. 
M.  498. 
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in  the  publiflhed  numberB,  the  injunction  will  not  be  modified     '^'iSl^?^^" 
BO  as  to  permit  the  publication  of  the  future  numbers,  while 


theqaeetioQof  pirac;aB  to  tbeothere  remains  undetermined (t). 
In  a  case  where  to  grant  an  injunction  against  the  whole  work 
vonld  be  a  harsh  step,  the  Court  will  not  suspend  the  publicatioi  i 
altogether  until  the  hearing  of  the  cause  («)• 

If  the  pirated  matter  can  be  separated  from  the  original 
matter,  the  injunction  will  issue  only  against  that  particulai' 
part(r). 

The  Court  will  not  grant  an  injunction  against  the  whole  of  intpactian of 
a  book  generally  until  it  has  ascertained  by  inspection  or 
otherwise  the  quantity  of  the  pirated  matter  (if).  In  Lewis  v. 
FtiUarton  {x),  a  considerable  quantity  of  matter  having  been 
shown  to  have  been  pirated,  Lord  Langdale  considered  him- 
self justified  in  coming  to  the  conclusion  that  other  parts  also 
of  the  work  had  been  pirated,  and  granted  an  injunction  in 
general  terms  without  ascertaining  the  whole  amount  of  the 
pirated  matter.  But  in  Jarrold  v.  HouUtone  iy),  Wood,  V.-C, 
said  the  Court  should  grudge  no  labour  in  ascertaining  how 
far  the  injunction  should  extend.  The  Court  may  leave  it  to 
the  defendant  to  state  in  bis  affidavit  exactly  how  much  and 
what  parts  he  has  copied.  If  there  is  no  reason  to  suppose  a 
fraudulent  intent  on  his  part,  this  course  may  be  adopted  (z). 

A  man  whose  copyright  has  been  invaded  is  entitled  to  sue  Fnuduient 
although  there  may  have  been  no  fraudulent  intention  on  the  m&t^^,  u 
part  of  the  defendant.    It  is  enough  that  there  has  been  an  ""f  ''*?  '^P 
invasion  of  the  right.    The  guilt,  ignorance,  or  innocence  of  tiu  ngbt. 
the  party  who  invades  the  right  is  immaterial  (a).    The  Court 
has  jurisdiction  to  grant  an  injunction,  though  the  defendant 

(i)  Barfictd  t.  NkhoiKin,  2  L.  J.  (x)  2   Beav.  6.      See   Morrit   v. 

Ch.  90.  A$kbfe,  7  Eq.  40, 

(ii)  Ainttoorth  v.  StiitUi/,  14  W.  (y)  3  K.  &  J.  722. 

E.e30,  W.N.  (1866)  117.  (z)  Maufmaa    v.     Tegg.    2   EuM. 

(f)  Jarrold  v.  HoiJttoae,  3  K.  &  393,  404 ;    Jarmld  v.   HvuUtone,  S 

1.  708;   MtTTit  V.  Ashbet.  7  Eq.  K  &  J.  708. 

■iO.  See,  as  to  form  of  order :  Smith  (a)  Beade  v.  Voiiijiiut,  II  C  B. 

T.  Chatto,  23  W.  R.  290,  1  Set  244.  Nl  8.  479 ;   Scott  t.  SUin/ord,  3  Eq. 

[w]  Mamitaa   v.    Tegg,   2  Busa.  718;  but  see  d  &  6  VioL  c.  49,  e.  15, 

398,  per  Loid  Eldon.  as  to  imported  books. 


oyGoot^le 


INJUNCTIONS   TO   BEBTBAIK 


«Ma  UdoubtEol. 


'■  acted  innoc«ntly,  and  even  where  there  is  no  threat  of  repetition 
—  of  the  infringement  and  the  plaintiff  has  obtained  a  verdict  for 
th«  nominal  damages  (t).  But  if  it  be  doubtful  whether  or  not 
there  has  been  Ein  invasion  of  the  right,  the  intent  becomes  a 
material  consideration  (c).  If  the  defendant  denies  that  he 
has  made  any  use  ot  the  prior  pablications,  but  the  Goort  i& 
of  opinion,  either  from  the  occurrence  of  the  same  blnndere 
or  misprints  in  both  pablications  (d),  or  from  other  canseE, 
that  the  statement  is  false,  the  denial  is  evidence  of  a  franda- 
lent  intent,  and  an  injunction  will  isaue  in  cases  in  which  it 
might  not  have  gone  bad  he  admitted  that  he  had  made  a  fair 
use  of,  or  been  under  obligation  to,  the  prior  publication  {()■ 
A  man  who  alleges  that  his  work  is  a  fair  compilation  and  not 
the  mere  copy  of  another  work  ebould  produce  his  original 
manuscript.  The  production  of  the  manuscript  is  important 
as  evidence  of  honajidet  (/}. 

The  unauthorised  reproduction  of  copies  need  not  be  for 
sale  or  for  the  benefit  of  the  reproducer ;  it  is  sufBcient  to 
entitle  the  plaintiff  to  sue  if  it  tends  to  injure  the  plaintiff.  A 
gratuitous  distribution  is  therefore  an  infringement  [g). 
Until  the  defendant's  work  has  been  published,  and  there 
"^biiM^  is  evidence  of  the  actual  contents,  an  injunction  will  not  be 
granted  upon  evidence  by  the  plaintiff  of  the  mode  employed 
by  the  defendant  in  preparing  his  work  (h). 
Defendant  not  Where  an  injunction  is  granted,  the  defendant  will  not  be 
Mpi^ewt^bj  allowed  to  sell  copies  of  a  book  ah-eady  published  upon  tennB 
coEsent.  qJ  keeping  an  account,  unless  the  plaintiff  consent  (i). 

Injnnctioiu  to         Under  the  16th  and  17th  clauses  of  6  &  6  Vict.  c.  45,  it  is 
ti^'d^^"  ao  offence  to  print  either  for  sate  or  exportation  any  book  in 

copiea  illegkll; 


(i)  Liuat  T.   WiltUimj,,  61  L.  J. 

J.  722. 

Q.  B.  596. 

(/)  Spifrt   V.  Brmvi,,  6  W.  B. 

ic)  See  Wthh  T.  Pmwt-.,  2  Wood 

352 ;  HoUtti  y.  AHkur,  1  H.  &  M. 

&  M.  (Amor.),  497 ;  Moffutt  v.  OiU, 

603. 

49  W.  B.  43B. 

(ff)  Novdlo  T.  Surffou;,  12  C.  B. 

{d)  Mautnau    v.     Ttyg,  2   Kim. 

177;  Dnck  t.  Batt»,  13  Q.  B.  D. 

3H4;    &>«-.  V.   Sroni,,    6   W.   H. 

pp.  646,  852, 

352. 

(ft)  MurrU  t.  Wright,  5  Ch.  270. 

(f)  Spier.    V.   Brt,in,.  6  W.   E. 

(.■)  Swfrf    T.  Maayhan,   11  Sim. 

352;^Jarrold  v.  BmihioM,  3  K.  & 

51. 
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which  there  is  a  snbBiBting  copyright,  without  the  consent  in 
writing  of  the  proprietor  thereof,  or  to  import  for  sale  or  hire  ■- 
any  book  printed  abroad  in  which  there  is  a  subsisting  copy- 
right without  such  consent,  or  to  sell  or  expose  for  sale  any 
book  printed  abroad,  kiwu-ing  that  it  was  printed  without  the 
consent  of  the  proprietor  of  the  copyright,  or  to  have  in  one's 
possession  any  such  book.  The  proprietor  of  the  copyright 
may  have  an  injunction  ex  parte  to  restrain  a  man  from 
importing  copies  in  breach  of  the  statute ;  if  he  wishes  to 
restrain  the  sale  of  copies  imported,  notice  should  be  given 
before  taking  proceedings  0)- 


SBcnoM  n. — copiutauT  is  qbkbbal. 

The  question  has  been  the  subject  of  much  discussion  {k), 
but  it  may  be  now  considered  as  established  that  there  is  no 
copyright  in  a  published  work  at  common  law,  and  that  copy- 
right exists  only  by  statute  (0- 

Co^^right  within  the  meaning  of  the  copyright  statutes  and 
according  to  the  legal  acceptation  of  the  term  is  the  eiclusive 
right  or  monopoly  of  multiplying  a  work  of  literature  or  art 
after  it  has  been  published :  the  right,  in  other  words,  of 
preventing  all  others  from  copying  by  printing  or  otherwise  a 
work  of  literature  or  art  which  the  author  has  published  (m). 
The  ri(^t  commences  by  publication  (n).  And  the  first  pub- 
lication must  take  place  in  the  United  Kingdom  (o).  There 
may  be  copyright  as  to  a  part  of  a  book  only.  Copyright  is 
divisible  so  aa  to  be  capable  of  being  claimed  for  such  portion 
of  a  work  as  is  first  published  in  this  country  (p). 

The  object  of  the  copyright  statutes  being  to  encourage 
literature  and  art  among  British  aubjects,  all  persons  who  by 

{/j  Coiner    T.    WhiUingham,    15  (m)  Jeffrrya  v.  Bootq/,  4  H.  L.  C. 

C.  D.  501.  920,  -per  Loid  Wenaleydale. 

[k]  See  iSittar  v.  Taylor,  4  Burr.  {>•)  lb.  815. 

2303;i>o(m7(i«o«T.  B«A-frt.ib.  2408.  H  BoutMge    v.   Low,   L.   R.    3 

2  Bro.  P.  C.  129.  H.  L.  100. 

(ft  Jefferyi  v.  Booity,  4  H.  L.  C.  (p)  Low  v.  Ward,  6  Eq.  415. 
977. 
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residence  within  the  British  dominionB  at  the  time  of  pabli- 
cation  owe  the  Grown  a  temporary  allegiance  come  within  the 
description  of  British  snhjects  for  the  purposes  of  copyright. 
An  alien  friend  coming  into  one  of  the  British  colonies,  and 
residing  there  during  and  at  the  time  of  publication  in  this 
coantry  of  a  work  first  published  in  the  United  Kingdom,  is 
entitled  to  copyright  in  the  work  so  published,  no  matter  vhere 
his  work  was  composed,  or  whether  he  took  np  his  residence 
solely  with  a  view  to  publication  (9).  But  if  at  Ihe  time  of 
publication  a  foreigner  is  not  within  the  British  dominions,  be 
is  not  a  person  whom  the  ordinary  copyright  statutes  are 
meant  to  protect  (r).  A  British  author,  however,  need  not  be 
within  the  dominions  at  the  time  of  the  publication  of  bis 
work.  If  the  work  is  first  published  within  the  dominions  be 
may  have  copyright  in  it,  though  he  be  resident  abroad  at  the 
time  of  pnblication  (s).  A  work  must  be  printed  as  well  as 
published  here,  otherwise  it  will  not  be  protected  (t). 

The  proprietor  of  a  copyright  does  not  lose  his  ri^t  of 
republication  although  the  book  may  have  been  oat  of  print 
and  obsolete  and  of  little  or  no  value  for  a  number  of  years  (n). 


SECTION    m. — LrrEB&RT   COFYRIOHT. 

CoPTRioBi  in  literature  depends  upon  the  6  &  6  Vict  c.  45. 
"' By  the  second  clause  of  the  Act  the  word  "book"  includes 
every  volume,  division  of  a  volume,  pamphlet,  sheet  of  letter- 
press, sheet  of  music,  map,  chart,  or  plan  separately  published. 
The  word  "copyright"  is  defined  to  be  the  sole  exclusive 
liberty  of  printing  or  otherwise  multiplying  copies  of  an; 
subject  to  which  the  word  "copyright"  is  applied  in 
the  Act. 

(5)  OllmdoT/  y.   Black,  De  Q.  &  («)  Jefftryi  v.  Bootes.  4  H.  L.  C. 

8.  209;  BotOledge  v.   Low,  L.  B.  3  815.     See  Boacitavlt  v.  Ddafidd,  1 

H.  L.  100.  H.  &  M.  d97. 

(r)  See  A/fl-y*  v.  Boosey.  4  H.  L.  {()  i  H.  L.  C.  984,  ptr  Lord  St. 

C.  815 ;  but  see  Soviltdge  v.  £ow,  Leonards. 

ante,    per    Lords    Westbury    and  (u)  WtUoii  v.  Dickt,   10  C.  D. 

Cairne.  247. 
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"Separately  published"  ie  not  confined  to  publication  as  a     Chap,  vm, 

separate  book,  but  applies  also  to  parts  of  a  volome  which  are    ~ — — 

separate  and  dearly  distingiiiBhed,  as  in  the  case  of  a  volome 
of  storifiB  b;  different  aathora(i-).  A  "chart  or  plan"  most, 
it  seems,  be  topc^aphical,  or  at  least  not  a  mere  pattern, 
apparaiOB,  or  tool  {w). 

The  Act  does  not  estend  to  prints  or  designs  separately 
published ;  but  when  prints  and  designs  form  part  of  a  work 
in  the  text  of  which  a  man  has  copyright,  the  right  extends 
to  them  as  well  as  to  the  letterpress  (z).  There  is  no  copy- 
right in  the  mere  title  of  a  book  (y). 

Copyright  in  books  published  in  the  lifetime  of  the  author  is  Period  for  whi«i> 
the  property  of  the  author  or  his  assigns  during  the  life  of  the  [^'"P'^*''* 
author  and  seven  years  afterwards,  or  for  forty-two  years  if  the 
latter  be  the  longer  term.     The  copyright  in  books  published 
after  the  death  of  the  author  lasts  for  forty-two  years  in). 

The  proprietor  of  a  copyright  in  a  book  cannot  maintain  an  Enuy  in  (he 
action  in  respect  of  the  infringement  of  his  right,  unless  he 
shall  before  commencing  the  action  have  caused  a  due  entry 
ol  the  book  to  be  made  in  the  register  book  at  Stationers' 
Hall,  pursuant  to  the  Act  (a).  Begistration  on  the  same  day 
as,  but  before,  the  issue  of  the  writ  will  suffice  (b).  But 
r^^tration  need  not  precede  the  infringement  complained 
of  (c).  An  entry  must  be  made  of  the  title  of  the  book,  of 
the  time  of  first'  pnblication,  and  of  the  names  and  places 

(r)  Juhiwin  T.  Neumu,  (1894)  3  author  is  Tested,  whether  derived 

Ch.  p.  669.  from  Buch  author  before  or  after 

(iK)  HiAUitralety.  Trutwell,  (1894)  the  publication  of  any  book,  and 

3  Ch.  420 ;  cf.  Hihlnheimfr  v.  whether  acquired  by  gift,  bequeat, 
Dunn,  64  L.  T.  432,  or  by  operation  of  law  or  otherviae, 

(r)  Bague  t.  Hoviitone,  fi  De  O.  ib.  s.  2.     See  as  to  (Muetruction  of 

4  8,  275;  Maple  v.  Jumor  Army  8.  4,  Marziali  v.  fifi'iJoii«,  OCh.  fil8. 
ni,d  Navy  Storei,  21  C.  D.  369;  (a)  3  &  6  Vict.  c.  46,  s.  24; 
Comytii  T.  Jiydr,  13  E.  172.  Wood  t.  Booiey,  L.  R.  2  Q.  B.  341 ; 

(y)  Picia  V.    Yata,  18  G.  D.  85 ;  Thmaaa  v.  Turner,  33  C.  D.  292. 

fkhoit  T.  SfhmiiJie,  33  C.  D.  546.  (6)  Wamt  v.  Laxvrence,  54  L.  T. 

(i)  5  4  6  Vict.  c.  46,  b.  3.    The  371. 

votd  "assigns"  is  defined  by  the  (c)  Ooubaud  v.  WvUarr,  36 L.  T. 

Art  to  mean  and  include  every  704;  Welthii  v.  Di.h.  10  C.D.'i&l. 
]>ei50Q  in  whom  the  interest  of  an 
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Chap.  VIII.     of  abode  ot  the  pnblisher  tind  of  the  proprietor  of  the  copy- 

'- —  right  (d). 

fi(«iBtrMion—  An  entry  is  defective  where  the  date  of  the  first  publication 
sa  men  .  j^  entered  inaccurately  (e),  or  the  publiahers  are  not  entered 
accurately,  either  by  their  individual  namee  or  by  the  name 
of  the  firm  (/).  The  registration  is  bad  if  the  name  entered 
as  that  of  the  publisher  is  not  that  of  the  first  publisher  (g). 
It  is,  however,  sufficient  to  enter  the  first  publisher  under  the 
trade  name  of  the  firm  and  the  actual  proprietor  of  the  copy- 
right at  the  time  of  registration,  without  stating  who  the  first 
proprietor  was  or  how  the  copyright  devolved  on  the  present 
proprietor  (/t).  Not  only  the  year  and  the  month  but  also  the 
day  of  first  publication  must  be  entered  {i).  The  place  of 
abode  of  the  publisher  may  be  his  place  of  business  {j).  The 
address  of  his  publishers  is  a  sufficient  description  by  an 
English  author  of  his  place  of  abode,  when  he  is  out  of 
England  and  has  no  place  of  abode  there  (k).  Neglect  on  the 
part  of  the  officials  at  Stationers'  Hall  to  register  the  book 
may,  it  would  seem,  deprive  an  author  of  the  benefit  of  the 
statute  (!)• 

A  separate  article  for  a  periodical  is  not  a  book  to  be  regis- 
tered within  the  clause  (m).  The  registration  of  the  first 
number  of  a  periodical  or  magazine  protects  each  subsequent 
number  as  it  is  published,  but  not  numbers  yet  unpublished  (n). 
An  injunction  cannot  therefore  be  granted  restraining  copyii^ 
from  future  numbers  the  copyright  in  which  only  arises  on 
publication  (o).     A  map  though  published  separately  must  be 

(d)  3  &  6  Vict.  c.  45,  a.  13.  EmmoU,  W.  N.  (1887)  216. 

(c)  Thojnaa  v.  J'liriirr,  .t3  C.  D.  (»  NvUage  v.  Jutkaon,  49  L.  T. 

:!97.   Compare  Uaytoanl  v.  Lrly,  56  p.  340. 

L.  T.  ^19.  {k)  U>rr  t.   Davidton,   1   C,  B. 

</)  Low  V.  BoidMye,  34  L.  J.  N.  S.  182. 

Ch.717.  (0  (,'a*»e«  T.  .S(./,  2  K.  4  J.  278. 

{<f)   Cvotet.  Jvdd,2S  CD,  121.  (m)  Murray  v.Maxwdl,lJ.&n. 

(/<)   Wddon   V.    Dicki,   10  C.   D.  312. 

247.  (n)  546  Vict.c.45.  a.  19;  aee  Hm- 

()■)  Mnthif»on   V.   JIarrod,  7  Eq.  lierian  v.  Maxwell,  4  C.  D,  163. 

270;    I'age  y.    Witden,    17   W.   R.  (o)  Vale  \.  De«o,t  Newipaper  (h.. 

483 ;  W.  N.  (1869)  68 ;   Vu/leUe  v.  40  C.  D.  p.  507  ;  but  see  Brvdhurg 

Goode,  7  C.  D.  842;   VUliuyridge  v.  v.  Sharp,  (1891)  W.  N.  143. 
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rsgi8tered(^);  not  so,  however,  a  bird's  eye  view  or  pictorial    Chap,  vin. 

plan  of  a  city  (i/).     The  protection  afforded  to  the  title  of  a — 

newsp&per  or  periodical  by  registration  is  not  prospective,  and 
ODiy  dates  from  the  time  of  the  Erst  publication  of  such  news- 
paper or  periodical  (r).  Registration  if  made  before  publica- 
tion is  bad,  for  it  not  a  compliance  with  the  requisitions  of 
the  statute  («).  Registration  before  publication  of  the  title 
selected  for  a  forthcoming  book  does  not  give  copyright  in  the 
title  so  as  to  entitle  the  person  registering  to  restrain  the  use 
of  the  title  by  another  {t). 

Any  peraon  associated  by  the  proprietor  of  a  copyright  with 
himself  in  an  entry  in  the  register  book  has  a  prima  facie 
right  to  sue  jointly  with  him  in  respect  of  an  infringement  (u). 

Omission  to  register,  when  relied  on  as  a  defence  to  a  suit 
for  infringement,  should  be  distinctly  pleaded  (t-),  and  defen- 
dant must  give  notice  in  writing  of  the  objections  on  which 
he  means  to  rely  at  the  trial  (w). 

Persons  aggrieved  by  any  entry  in  the  book  of  registry  may 
apply  by  motion  or  summons  to  have  the  entry  expunged  (x). 

The  assignment  of  a  copyright  is  not  valid  unless  it  be  Auigameni. 
in  writing  (j/) ;     but    attestation,  it   would    appear,  is    not 
neceesary  (2). 

To  allow  the  assignee  to  sue,  he  must  be  registered.  He 
can  be  registered  either  simply  as  proprietor,  in  which  case 
his  predecessors  need  not  be  registered  and  the  assignment 

(p)  SUtntiardv.   Ltt,  6  Ch,  348.  Kelly  v.  Bylu,  13  C.  D.  689;  Didu 

The  face  of  a  barometer  diaplajing  r.  Tate»,  18  C.  D.  65. 

special  letterpress,  ie  not  capable  (h)  Sterent  v.  Wildy,  19 L.J. Oh. 

of  being  registered  under  tbe  Act  190. 

as  not  being,  within  sect.  2,  a  book  {!■)  Chappell  v.  Dai>id»m,  18  C.  B. 

separately  published  ;  Ditvii  &  Co.  194. 

V.  Committi,  54  L.  J.  Ch.  419,  W.  (w)  Ante.  p.  276. 

N.  (1885)  15.  (r)  5  &  ^  Vict.  c.  45.  s.  14;  see 

(y)  Sianmrd   v.  Lte,   19  W.   E.  Hole   v.   Dradhury,   12  C.  D,  898; 

811.  Re  Poutton,  53  L.  J.  a  B.  320. 

(r)  Corrttpoudent  Newspaper  Co.  (y)  Ln/land  v.   Stewart,  4  C.  D. 

V.  Saandert,  13  W.  H.  804,  11  Jur.  419. 

N.  8. 540.  (i)   Ountbfrlaiid    t.    C'l-priand,    1 

(i)  Htnderton  v.  Maxteell,  6  C.  D.  H.  &  C.  124 ;  but  see  8  Jur.  N.  S. 

S92;  ftciU  V.  Yata,  18  C.  D.  85.  App.  H8. 

(I)  Maxwdl  T.  Hoyg,  2  Cb.  307  ; 
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itself   need  not  be  registered ;    or   he    can    be  regiBtered  is 
-  assignee,   in  which  case  the  original   proprietor  (who  mast 


himself  be  registered)  mast  enter  the  assignment  and  the 
name  and  place  of  abode  of  the  aasignee  in  the  register.  A 
defect  in  either  entry  will  prevent  the  assignee  from  BiUDg ; 
and  if  the  entry  of  proprietorship  is  insufficient,  there  is  no 
valid  assignment  by  subseqaent  entry  (a). 

It  seems  that  a  purchaser  of  a  copyright  who  has  paid  his 
purchase  money  but  has  not  obtained  an  assignment  cannot 
sue  for  an  infringement  without  making  his  vendor  a  party  (i). 

It  has  been  denied  that  there  can  be  a  partial  assignment 
of  a  copyright  (c) ;  but  a  man  may,  under  5  &  6  Viet.  c.  45, 
B.  18,  assign  a  portion  of  bis  interest  in  a  copyright  {d). 

Though  a  statutory  copyright  must  be  in  existence  before  it 
can  be  assigned  at  law  {e),  an  agreement  may  be  made  to 
assign  at  a  future  time  (/),  in  which  case  an  eqnitable  title 
may  vest  in  an  assignee  {g). 

A  man  who  employs  another  lor  remuneration  to  compile  & 
book  for  him  is  entitled  to  copyright  in  the  book  (h). 

A  foreign  author  resident  abroad  cannot,  by  assigning  & 
published  work  according  to  the  law  of  his  own  country, 
give  the  assignee  a  title  which  will  be  recognised  in  this 
country  (i). 

An  agreement  between  publishers  and  an  author  to  print 
and  publish  a  work  at  their  own  risk,  on  the  terms  of  dividing 
equally  with  him  half  profits,  and  stipulating  that  if  another 
edition  should  be  required  the  author  should  make  all  neces- 
sary additions  and  alterations,  is  not  an  assignment  of  the 
copyright,  but  is  an  agreement  of  a  personal  nature  or  joint 

(a)   1R97,  2  a.  B.  p.  4:    Lorn  t.  (rf)  See  IfoioiU  v.  ffatl,  10  W.  E. 

RoiitMye.  33  L.  J.  Ch.  717;    irood  381. 

V.  Boi^nj,  L.  E.  2  Q.  B.  340.  (r)  Colbarn  v.  Dancmnbe,  9  Km. 

(6)  See  ColhuTtt   v.  Duncomlt,  9  161;  Siwrf  t.  SAaiu,  3  Jur.  217. 

Sim.  151  ;  Hi'witt  v.  IMl,  6  L.  T.  (/)   Lender  v.  Purday,  7  C.  B.  4. 

348 ;   Cfckt  V.  Piirilay,  5  C.  B.  860;  (g)  Sinn  v.  MarryaU,  17  Q.  B. 

Lacy  V.   Tmh,   18  L.  T.  512;   Levy  281. 

V.  Buthy,  L.  R.  6  C.  P.  52a.  (ft)  Grace  v.  Newman,  19  Eq.  623. 

(f)  See  Jefferyi  v.  B'mey,  4  H.  (<)  Jtfferyi  v.  fioowy.  4  H.  L.  C. 

L.  C.  992,  jitr  Lord  St.  Leonards.  81 3. 
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adventure  between  the  parties,  which  either  is  at  liberty  to     ^l^.  VIII. 

terminate  upon  notice  after  the  publication  of  a  given  edition,   

if  at  the  date  of  such  notice  no  fresh  expense  hna  been  incnrred 
bytbe  party  to  whom  Buoh  notice  has  been  given  0).  The 
benefit  of  each  an  agreement  is  not  asBignable  by  the  pub- 
lisher without  the  consent  of  the  author  {k).  The  publisher 
is  not  entitled  after  the  termination  of  the  agreement  by  the 
author  to  restrain  the  publication  by  another  publisher  of  a 
new  edition  before  all  the  copies  of  the  former  edition  published 
bj  himself  have  been  sold  (f). 

A  Hcence  to  publish  is  not  an  assignment  of  a  copyright  (m).  Lioenoe  to 
A  parol  licence  to  publish  given  by  the  author,  and  followed  ^"  "  ' 
bj  his  acquiescence,  may  deprive  him  of  his   right  to   an 
injunction   to    restrain    the    licensee    from    publishing   the 
*ork(n). 

An  exclusive  licensee  may  bring  an  action  to  restrain  a 
pabHcation  by  third  persons,  but  in  such  action  he  must  join 
the  licensor  as  a  defendant,  if  he  will  not  join  as  a  plaintiff  (o). 

In  the  absence  of  special  agreement  to  the  contrary,  the  Bigbia  of 
assignor  of  a  copyright  is  entitled,  after  the  assignment,  to^ 
continue  selling  copies  of  the  work  printed  by  him  before  the 
assignment  and  remaining  in  his  possession  (;;). 

So  also  where  an  author  sells  the  copyright  in  a  book  to  a 
publisher  for  a  certain  specified  time,  the  publisher  has  the 
right  after  the  expiration  of  that  period  of  selling  copies  of 
the  work  he  has  printed  before  the  expiration  of  the  time 
limited  (q). 

Copyright  is  declared  by  the  statute  to  be  personal  pro- cjopyrigU  in 


Ij)  Skitns  7.  Benning,  6  D.  1£.  £  M6. 

G.223;  RtxKlev.  nentleij,3K.&J.  {»)  Rundtll  v.  Murray,  S&c.  311; 

•111,  4  E.   &  J.   656  ;   see  Hole  v.  I'latt  v.  Sutton,  19  Ves.  147, 

Bradbarg,  12  C.  D.  886.  (o)   Warnf   v.   JloiitMge,   18  Eq. 

{k)  On_gUh  Y.   Town-  Pablitkinij  497 ;    and  see  Taylor  v.  NeoilU,  47 

'■«..  (1897)  1  Ch.  21.  L.  J.  Q.  B.  p.  231. 

IJ)   Wane   v.   BouiMye,    18   Eq.  ( p)  Taylor  v.  Fi/hiv,  7  E<i.  ilS. 

497.  Comp.  Suwfv.  Caiur,  11  Sim.  (q)  ffmeill    v.   Hall,    10  W.  S. 

572.  381 ;  6  L.  T.  348. 

(m)  Rtade  y.  Bealleij,  4  K.  &  J.  (r)  6  &  6  Vict.  c.  45,  a.  25. 

K.I.  19 
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asaignB,  but  descends  to  bis  legal  personal  represeotatives. 
They  may,  after  his  death,  acquire  a  copyright  in  writings 
or  letters  which  the  author  or  writer  never  intended  to  pub- 
lish (8).  Nor  ie  the  privilege  confined  to  caees  where  there  k 
a  known  author.  A  man  who  has  found  a  manuscript  in  his 
ancestor's  repository,  or  got  a  gift  of  it,  may  have  a  copyright 
in  it  although  he  cannot  tell  who  was  the  author  {t). 

To  come  within  the  protection  of  the  copjrright  statutes,  a 
work  need  not  consist  of  new  or  original  matter,  nor  is  the 
privilege  confined  to  works  of  literary  merit.  A  mere  com- 
pilation of  old  materials,  or  of  materials  which  are  common 
to  all  men,  and  are  merely  the  result  of  inquiry  and  industry, 
may  be  the  subject  of  copyright  if  independent  work  givee  an 
original  result  (u),  such  as  a  road  or  guide  book  (r),  a  book  on 
chronology  (if),  a  directory  {x),  a  book  of  statistics  (y),  a 
trade  iz)  or  shipping  list  (aj,  an  analysis  of  Acts  of  Parliament 
with  appendices  (b),  a  topographical  dictionary  (c),  a  court 
calendar  (d},  a  spelling-book  (e),  a  book  of  elementary  lessons 
in  arithmetic  (/),  or  science  (g),  or  a  telegraphic  code  {h).  an 
annotated  catalogue  (i),  an  advertising  catalogue  (j),  additions. 


{»)  Dodeley  v.  M'Farqv,haT,  Mor. 
Diet,  of  Dec.  vole.  19,  20,  p.  8308. 

(()  Miiclean  v.  Moody,  20  Dec.  of 
Ct.  of  SesB..  2nd  aeriea,  p.  1154. 

(»)  JuTTold  V.  Himhtone,  3  K.  & 
J.  708 ;  Kflly  v,  Morrii,  1  Eq.  (197 ; 
Morrit  V.  Ai/thfr,  7  Eq.  40;  Leslie 
V.  Toittig,  (1694)  A.  C.  335. 

(f)  Cary  v.  Longman,  1  East, 
358. 

(in)  Tru»ler  v.  Murray,  1  East, 
363,  n. 

(i)  Eeily  T.  Morrit.  1  Eq.  697  ; 
Morris  t.  Aihbre,  7  Eq.  40. 

[y)  Stott  V.  Stanford,  3  Eq.  718. 

(!)  Corniih  V.  Upton,  4  L.  T. 
N.  S.  862. 

(a)  Madeaii  v.  Mooily,  20  Dec.  of 
Ct  of  Sess.,  2nd  eeriee,  p.  1134. 

(b)  Ateratider  v.  M'Kenzie,  9  ib. 
p.  748. 


(f)  Leicis  T.  Fiillarlnn,  2  Bea*.  6 ; 
Ki^ly  V.  Morrit,  1  Eq.  697. 

{d)  Longman  v.  Wincheatrr,  16 
Ves.  269. 

(f)  Leimie  t.  PHlant,  o  Dm.  of 
Ct.  of  Sess.,  2nd  series,  p.  417. 

(/)  Emfrma  t.  Davits,  3  Stoir 
(Amer.),  768. 

(jf)  Jarrold  x.  ffoiilalonr,  S  K.  & 
J.  708;  Jarrold  v.  Ileyiaood,  18 
W.  E-  279.  W.  N.  (1869)  265. 

(A)  Agar  Y,  Peninsular  and  On'm- 
lal  Stmm,  &c.,  Co.,  26  C.  D.  6-17. 

(0  Hotttn  v.  AHhur,  1  H.  4  M. 
603. 

0}  Oraet  v.  Ktwman,  19  Eq. 
624 ;  Maple  v.  Junior  Army  ami 
Nary  Stores,  21  C.  D.  36B;  CoBis 
V.  Cater.  78  L.  T.  613;  Cable  v. 
Marks,  52  L,  J.  Ch.  107. 
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eorreclions,  or  original  notes  to  an  old  work  (A),  reports  of    '^'JS^'I^^' 

casee  at  law  (i),  marginal  notes  to  reports  of  eases  at  law  (m),  

or  &  collection  of  notes  to  a  book  (n),  or  of  pictures  and 
illaEtrations  only  without  any  letterpress  (o),  or  of  letters  of  a 
familiar  description,  or  of  letters  of  basinesa  (p).  A  mere 
collection  of  receipts  for  cooking  cannot,  it  has  been  said,  be 
the  subject  of  copyright,  as  it  requires  no  mental  labour  (q)  ', 
ud  quaere. 

It  seems,  however,  that  a  work  will  not  be  protected  unless 
it  ia  a  literary  production  or  has  something  of  a  literary 
character  (r).  Thus  the  Court  refused  protection  to  a  card- 
board pattern  containing  directions  for  measuring  and  cutting 
oat  ladies'  sleeves  (k),  to  a  sheet  of  paper  perforated  so  that 
vheo  placed  in  a  mechanical  instrument  it  reproduced  a  copy- 
right tune  (0,  and  to  an  announcement  of  horses  selected  as 
probable  winners  in  particular  races  (»). 

The  translation  of  a  foreign  work  which  is  not  protected  SubjMt-maMer 
in  this  country  may  be  the  subject  of  copyright  (r).    But "' °°''"'''*' 
a  work  which  has  been  previously  published  abroad    can- 
not   be    afterwards    the    subject    of    a   copyright    in    this 
country  (w).     There  may,  however,  be  copyright  if  a  work 
be  published  simultaneously  here  and  abroad  {x).    To  come 


It)  Tonaon  v.  Walkfr,  3  Sw.  612 
cit.  -1  Burr.  2325 ;  Cary  v.  Long- 
man. 1  East,  358  ;  Hofttn  v.  Nrwa- 
agtnW  Cn.,  1  S«t-  67]  ;  Ilutckim  v. 
Shtard.  W.  N.  (1881)  20. 

(f)  Sictrt  T.  Maaijhari,  11  Sim. 
51 ;  Saurideri  t.  Smith,  3  M.  &  C. 
-29. 

(m)  S(e>w»  T.  Wililtj,  12  L.  J.  Gh. 
190;  Sweet  v.  Brniiiitg,  16  C.  B. 
459. 

{«)  Btadc  V.  Murray ,  9  Dec.  of  Ct. 
ot  Seas.,  3rd  Beriee,  344 ;  HotUn  t. 
SmmgenW  Co.,  1  Set.  671. 

[«)  Maple  V.  Junior  Army  aiid 
-Varj  Slorei,  21  C.  D,  369.  Comp, 
-SrAwMT.  acbmink-e,  33  C.  D.  546. 

(p)  Fvpe  V.  Curl,  2  Atk.  341; 
Folton  T.  Martli,  2  Story  (Amer.), 


('/)  Bu7idell  V.  Murray,  Jac.  814. 

(r)  CabU  T.  MarU,  32  L.  J.  Ch. 
107 ;  Srhove  v.  Schminltr,  33  C,  D. 
M6. 

(«)  Hotliurake  v.  Trutwell,  (1894) 
3  Ch.  420. 

(()  Booiey  T.  Whight,  (1900)  1 
Ch.  122. 

(w)  Chiltoif!.  FroffTtM  PHiitiuy 
Co.,  (1895)  2  Ch.  29. 

(«)  Wyatt  V.  Barnard.  3  V.  &  B. 
77. 

(lu)  Clemctdi  v.  TToWtCT-.  2B.  &  C. 
861 ;  Guichard  v.  Mori,  9  L.  J.  Ch. 
227 ;  Cliappell  v.  Purday,  4  Y.  &  C. 
48d. 

(x)  Booaty  v,  Purday,  4  Exch. 
145 ;  Codc»  V.  Purday,  5  C.  B.  860. 
19—2 
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Chw.  vni.     within   the  statute  the    book    mast  be  published    in  thie 

~ — -  country  (j). 

If  a  publication  be  of  an  immoral,  indecent,  seditions, 
or  libellous  nature,  there  can  be  no  copyright  (z).  Tbe 
labour  expended  on  a  work  of  this  nature  is  not  labour 
in  respect  of  which  a  right  of  property  can  exist  (a).  Upon 
an  analogouB  principle  no  copyright  exists  in  a  book,  though 
its  contents  be  innocent,  which  purports  falsely  to  have  been 
written  by  an  author  of  reputation,  and  seeks  under  colour  of 
such  a  representation  to  impose  on  the  public  ;  but  the  mere 
publication  of  a  book  with  a  false  title-page  or  a  false  preface 
is  not  material  if  there  be  no  intention  to  defraud  the  public 
and  make  a  profit  by  the  false  representation  {b). 

Cwtifl«aia  of  A  certificate  given  by  the  officer  of  the  Stationers'  Company 

Com^l^  iB  prima  facie  proof  of  the  proprietorship  or  assignment  of 
copyright  or  licence,  subject  however  to  be  rebutted  by  other 
evidence  (c). 

intringement  There  are  two  modes  in  which  literary  copyright  may  be 
infringed,  namely,  either  by  piracy,  or  by  what  is  termed 
literary  larceny.  "Where  a  publisher  in  this  country  publishes 
an  unauthorised  edition  of  a  work  in  which  copyright  exists, 
or  where  a  man  introduces  to  sell  a  foreign  reprint  of  such  a 
work,  this  is  open  piracy.  Where  a  man  pretending  to  be 
author  of  a  book  illegitimately  appropriates  the  fruits  of 
another  man's  labour,  this  is  literary  larceny. 

There  is  also  another  mode  in  which  literary  property  can 
be  invaded  which  ib  wholly  irrespective  of  copyright  legisla- 
tion, and  that  is  where  a  man  sells  a  work  under  the  name 
and  title  of  another  man  or  another  man's  work ;  that  is  not 
an  invasion  of  copyright,  bat  a  common  law  fraud  which  can 
be  redressed  by  common  law  remedies  (if). 


(y)  Clevienti  v.  ]Vu!k-er,  2  B.  &  C. 
861,  (Hitr,  p.  284. 

(z)  Storhlale  V.  Ouwhyt;  5  B.  & 
C,  173;  Smthfy  v.  Sh'-niiH^I,  2 
Mer.  433;  LavTtim  v.  SmiHi,  Jao. 
471 ;  Lord  ISijruH  v.  Dmjdalr,  1 
L.  J.  Ch.  239. 

(a)  Mofuulai/  v.  S!,ii<:M/,  1  Bligh, 


N.  8.  9«.    127,  }ti-   Lord  Eldon. 
But  aee  2  Storj-,  Eq.  Jui-.  938. 

(S)  Wrig/U  V.  'Aillit,  1  C.  B.  S93. 
See  Mitr/uTliiiie  V.  Out  Fi.uiidry  Co., 
10  Dec.  of  Ct.  of  Sess.,  4tli  eerier, 


(c)  5  &  (i  Vict.  ( 
(./)  Dkki  ¥.  la 


4d,  8.  11. 
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The  author  of  a  book  protected  by  copyright  has  the  ex-    *^^*:''i"' 
clnBive  right  to  pablish  and  sell  every  part  of  it.  A  BabBequent 

lafiiiig<UDeDt. 

writer  may  make  a  fair  and  legitimate  uae  of  a  prior  pubhea- 
tioD,  but  he  may  not  copy  or  imitate  it  to  such  an  extent  as 
to  damage  the  property  of  the  author  in  bis  copyright.  If 
30  much  is  tak«n  that  the  value  of  the  original  is  sensibly 
diminisbed,  or  the  labours  of  the  original  matter  are  enb- 
stantially  and  to  an  injurious  extent  appropriated  by  another, 
that  is  sufficient  in  point  of  law  to  constitute  a  piracy  (e).  To 
be  a  piracy  it  is  not  necessary  that  the  later  work  should  be 
ft  Hubstitute  for  the  original  work  (/).  All  that  is  necessary 
IB  that  so  much  should  be  taken  as  to  affect,  sensibly  the 
property  of  the  original  writer  ^g).  Whether  the  use  which 
has  been  made  of  a  prior  work  is  a  fair  and  legitimate  nse 
or  not,  is  a  question  not  bo  much  of  kind  as  of  degree,  and 
depends  upon  the  circumstances  of  each  particular  case  (A). 
Id  many  cases  it  is  extremely  difficult  to  draw  the  line 
between  what  is  a  legitimate  and  what  is  an  unlawful  and 
colourable  nse  of  a  prior  work  (t).  The  question  in  all  cases 
ia  whether  a  material  and  substantial  part  of  the  prior  work 
hftB  been  taken  (j).  The  question  of  piracy  turns  most 
commonly  upon  the  extent  or  quantity  of  the  materials  taken, 
but  it  does  not  depend  Bolely  upon  the  quantity,  as  regard 
must  also  be  had  to  the  value  of  what  is  taken  (A:), 

The  taking  part  of  the  title  of  a  registered  copyright  without 
auythuig  from  which  the  intention  to  defraud  can  be  inferred 
is  not  an  infringement  of  the  Copyright  Act  (/). 

Extracts  or  quotations  from  a  book  which  is  protected  by  BiUMt*  cad 

qnaUtionii 

90,  per  James,  L.  J. ;  and  see  po*t,  (>)  lb. 

Chap.  Xn.  (j)  VhatUrliw  v.  Cave,  2  0.  P.  D. 

(e)  Scott  V.  Stanford,  3  Eq.  718!  42.      An   author   who   hae   parted 

SmUh  V.  Chatto,   '23  W.  B.   290,  with  his  copyright  in  a  book  has  no 

W.N.  (1874)231.  righttoreproduceBubatBDtiaUythe 

(/)  Bohn  V.  Boyw,  10  Jnr.  420.  same  matter  in  another  publication. 

See  S'l-fH  V.  Sk«w,  1  Jnr.  917.  Colburn  t.  Simnu,  2  Ha.  543. 

Cs)  Bradbary  v.  HotUn,  L.  E.  8  (K)  See  Bramwell  v.  Halamb,  3 

Esch.  1.  M.  AC.   738 ;   Tintlry  v.  Lacy,  1 

[h)  HwfH  V.   Beiiuiiiff,   16  C.  B.  H.  &  M.  747  ;  Scott  v.  Stanford,  3 

485,  j«T  Maule,  J. ;  MoffaU  v.  GUI,  Eq.  718. 

49  W.  R.  438.  50  W.  R.  528.  (0  Ktllif  v.  Byloi,  13  C.  D.  688. 


oyGoot^le 


INJUNCTIONS   TO  BBSTBAIN 

copyright  are  not  iorbidden  by  the  lav.  If  they  are  taken  for 
-  the  purposes  of  critieism,  comment,  or  illustration,  consider* 
able  license  is  allowed  (in),  for  the  selection  of  extracts  for  sach 
purposes,  so  far  from  being  injurions,  is  often  beneficial  to 
the  sale  of  the  books  from  which  they  are  taken  (n).  Bat 
there  is  a  limit  to  the  selection  of  passages  even  for  the 
purposes  of  criticism  or  comment,  though  it  is  not  easy  to 
define  that  limit  (o).  If  the  selection  is  made  fairly  for  the 
purpose  of  criticising  or  questioning  the  opinions  expressed 
therein,  or  of  explaining  the  criticism,  passages  of  considerable 
length  or  of  much  value  may  be  taken  (p),  but  a  reviewer  may 
not,  under  the  pretence  of  criticism,  appropriate  a  large  or 
vital  part  of  the  book  of  another.  If  the  citations,  though 
purporting  to  be  made  with  a  view  to  criticism,  go  in  part  to 
supersede  the  original  work,  and  to  sabstitnte  the  review  for 
it,  such  a  use  is  deemed  in  law  a  piracy  (q).  Thus  where  a 
man  had  published  a  book  giving  specimens  of  modern 
English  poetry,  with  an  original  essay  and  biographical 
notices,  and  inserted  extracts  from  a  poem  written  by  Camp> 
bell,  an  injunction  was  granted  against  the  publication  (r). 

Extracts  or  quotations  may  be  taken  for  other  purposes 
than  those  of  criticism,  but  the  limit  is  much  narrower  than 
when  they  are  taken  for  the  purposes  of  criticism  or  comment 
If  so  much  is  taken  that  the  value  of  the  original  is  sensibly 
diminished,  or  the  labours  of  the  author  are  substantially  and 
to  an  injurious  extent  appropriated,  that  is  sufficient  in  law  to 
constitute  a  piracy  (s).  It  is  immaterial  whether  the  quantity 
taken  be  small  or  large.  The  question  is  whether  substantial 
damage  is  caused  to  the  property  of  the  author  (0-  Where 
the  proprietor  of  a  Law  Digest  copied  from  the  Jurist  the 

(m)  BoivoHh  T.  Wilkeg,  1  Camp.  313,  W.  N.  (1874)  19;  Smilh  T. 

94  ;  WhJttl«gham  t.  Jl'oolrr.  2  Sw.  GhaUo,  23  W.  E.  290,  W.  N.  (1871) 

428.  231. 

{«)  Sell  V.  Whihhrad,  S  L.  J.  Ch.  (r)   Campbell  v.  Hcotl,  1 1  Sim.  31. 

N.  S.  141.  (»)  Bohu  \.   Bogue,  10  Jur.  420; 

(o)  lb.  Smith   T.   Chafto,   23    W.   E.  290, 

(p)lh.;    Boufvrth   v.  Wilhei,   1  TV.  N.  (1874)  231. 

Ciuiip.  9i.  (I)  Curtis  on  Copjiight,  252. 

{q)  Maxwell y.Somt:rtvi,,22'W.U. 


oyGoot^le 


THE   1N7RIK0EUBNT   OF    COFYRItiBT. 


of  the  right  of  extract  (it).     So  also  a  man  was  reBtrained  - 
from  copying  reports  of  law  cases  from  a  work  of  the  plaintiff  (r) . 

So  also,  in  Dickent  v. (;(■),  the  proprietor  of  a  provincial 

newspaper  was  restrained  from  publishing  large  extracts  from 
a  novel  unaccompanied  by  criticism.  So  also  the  printing 
and  selling  of  a  drama,  large  passages  of  which  were  taken 
from  a  novel,  was  held  to  be  an  infringement  of  the  copyright 
in  the  novel  (x).  So  also  where  a  man  possessed  a  copyright 
in  a  play,  and  in  a  novel  which  had  been  founded  on  the  play, 
a  dramatised  version  of  the  novel  containing  scenes  and 
passages  which  were  common  to  both  play  and  novel  was  held 
to  be  an  infringement  of  the  copyright  in  the  play  (if). 

If  the  extracts  are  acknowledged,  the  acknowledgment  shows 
that  the  party  did  not  intend  to  pass  as  his  own  what  belongs 
to  another,  but  it  does  not  justify  or  excuse  the  piracy  (as). 

The  most  freqaent  form  of  piracy  which  comes  before  the  Colourable 
Court  is  where  the  matter  of  a  prior  publication  is  adopted, '""  '™^ 
imitated,  or  transferred,  with  more  or  less  colourable  alteration 
to  disguise  the  piracy.  Where  a  book  protected  by  copyright 
is  a  historical  or  speculative  work,  or  a  work  of  invention  or 
imagination,  or  is  generally  a  work  of  an  original  character,  the 
hsud  of  the  author  can  be  followed  without  much  difficulty  ; 
but  where  the  work  relates  to  a  subject  which  cannot  from  its 
very  nature  be  entirely  new,  and  in  which  the  mode  of  expres- 
sion and  language  are  necessarily  so  common  that  two  persons 
must  to  a  very  great  extent  express  themselves  in  identical 
terms  in  conveying  the  instruction  or  information  which  they 
are  anxious  to  communicate,  the  difficulty  is  much  increased  (a). 
In  certain  cases  of  the  sort,  such  as  mathematical  tables,  chrono- 
logies, almanacks,  calendars,  maps,  concordances,  and  similar 
pablications,  the  result  must  be  clearly  identical,  and  the  only 

(m)  Swtel  V.  Bmniny,   IB  C.  B.  (y)  Iltade  v.  Laci/,  IJ.  fi  H.  524. 

^59.  (t)  Bohi.  T.  Boyue.  10  Jur.  4\i0; 

(»)  Suiai  V.  Shaw,  1  Jut.  617.  Stvtt  v.  SUiiifurd,  3  Eq.  718. 

(lo)  Cited  8  L.  J.  Ca».  Ul.  (a)  Spim,  v.  Brown,  6  W.  E.  332, 

(i)  Titala/  v.  Lacy,  1  H.  d  M.  per  Wood,  V.-O.;  Kttly  t.  SSorH*. 

JiT.  1  Eq.  «97. 
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INJUNCTIONS   TO   KE8TBAIN 

mode  of  det,erniining  whether  an  unfair  use  of  a  prior  pubUea- 
-  tioD  has  been  made  by  a  Bubeequent  compiler  ia  the  copying  of 
errors  or  misprints  (b).  Dictionaries  of  all  kinds,  gazetteers, 
grammars,  arithmetic,  or  other  school  books,  encyclopedias, 
itineraries,  guide-books,  and  similar  publications,  are  another 
class  of  cases  in  which  much  of  the  matter  must  be  identical, 
and  no  great  novelty  is  practicable  (c).  In  such  cases,  if  there 
are  no  common  errors  in  both,  the  recurrence  of  passages 
identically  the  same  may  be  sufficient  to  be  a  conclusive  proof 
of  piracy  {d).  Where  the  resemblance  does  not  amount  to  an 
identity  of  particular  passages,  the  question  becomes  in  sub- 
stance whether  there  be  such  a  conformity  and  similitude 
between  the  two  works  that  the  writer  of  the  one  must  have 
copied  or  made  an  undue  use  of  the  other.  What  degree  of 
resemblance  will  authorise  the  inference  that  one  book  la  a 
copy  or  colourable  imitation  of  another  is  often  a  question  of 
great  nicety,  and  depends  on  the  circumstances  of  each  parti- 
cular case  {e}. 

A  man  is  not  debarred  from  consulting  a  prior  work  on  the 
6ame  subject.  He  may  examine  it  to  see  whether  it  contains 
anything  which  be  has  forgotten,  or  whether  any  reference  b 
made  there  to  some  other  work  bearing  on  the  subject  (/),  and 
he  may  if  led  by  the  examination  to  refer  to  older  writers  use 
the  same  passages  in  the  older  writers  which  have  been  used 
in  the  prior  work  {g).  Where  the  only  use  which  the  plaintiff 
has  made  of  common  sources  is  to  reprint  them,  he  will  not  be 
able  to  prevent  another  person  from  copying  his  reprint  (A), 
If  a  man  has  bestowed  much  labour,  and  has  honestly  exercised 
(6)  lb,  (f)  Mnwman    v.    Ttgg,  2  Buss. 

(c)  lb.  ;  Jarro/d  v.  SouUtone,  9  3M ;  SUitne  v.  Wiliiy,  19  L.  J.  CL 
K.  &  J.  708;  Morri*  v.  Aihbee,  7  180;  JarrM  v.  JIvvliUme.  3  K.  t 
Eq.  ■iO.  J.  708  ;  Hoatn  v.  Arthur,  1  U.  & 

(d)  MaHhe^c-aon   v.  Stuckdale,    12      M.   603;    Pike  v.  Nichota*,  5  CL 


Vea.  270 ;  Wia-in>  y.  Atkiii.  17  Vee. 

422;    jtfoiimnn   v.    Tfgg,   2   Eubb. 

385;  Leiois  v.  FtiUaTUm, 

6 ;  JarrM  y.  HouUtone,  3  K.  i  J, 

708;  Hotten  v.  Arlhitr,  1  H.  4  M, 

603;  Leimii  v.  PiUaue,  6  Deo.  of      S35. 

Ct.  of  Sess.,  2nd  eeriee,  p.  41' 


260. 

(/)  Jarrold  y.  /fouWone,  3 X.  A 
716 ;  KellT/  y.  Mottu,  1  Eq.  691. 
(s)  I'ike  V.  Nicholat.  o  Ch.  252. 
(A)  Letlie  v.  Ftuny,  (18W)  A.  C. 


oyGoot^le 


THE    IHFRINOBMENT   OF    COPVRIGHT.  ay? 

hia  mind  upon  the  work,  he  ia  not  gnilty  of  piracy,  althoagh    ^'^^L^i^^ 

be  may  have  copied  a  good  deal  (i) ;  but  if  a  man,  instead  of 

examining  the  original  eoarces,  or  honestly  exerciaing  hix 
miod  OD  the  work,  avails  himself  of  the  labours  of  his  prede- 
cessor, adopts  his  arrangement,  borrows  the  materials  which 
anch  predecessor  has  accumulated  and  combined  together,  or 
uses  his  language  with  colourable  alterations  or  variations, 
he  ia  guilty  of  piracy  {j ). 

"The  true  test  of  piracy,"  said  Story,  J.,  in  Emerson  v.  Teat  of  piiwy. 
Darieg  {k),  "  ie  to  ascertain  whether  the  defendant  has  in  fact 
need  the  plan,  arrangement,  or  illustrations  of  the  plaintiff  as 
Che  model  of  his  o«-n  book,  with  colourable  alterations  and 
variations  only  to  dieguise  the  use  thereof ;  or  whether  his 
vork  is  the  result  of  his  own  labour,  skill,  and  use  of  common 
materials  and  common  sources  of  knowledge  open  to  all  men, 
and  the  resemblances  are  either  accidental  or  arising  from  the 
nature  of  the  subject.  In  other  words,  whether  the  defendant's 
book  is  a  servile  or  evasive  imitation  of  the  plaintiff's  work, 
or  a  bond  jide  compilation  from  other  or  independent 
sources"  (0-  The  compiler  of  a  dictionary  or  guide-book 
containing  information  derived  from  Bourcea  common  to  all, 
which  must  of  necessity  be  identical  in  all  cases,  if  correctly 
given,  is  not  entitled  to  spare  himself  the  labour  and  expense 
of  original  inquiry  by  adopting  and  republishing  the  informa- 
tion contained  in  previous  works  on  the  same  subject.  He 
must  obtain  and  work  at  the  information  independently  for 
himself,  and  the  only  legitimate  use  which  be  can  make  of 
previous  works  is  for  the  purpose  of  verifying  the  correctness 
of  his  results  or  of  referring  him  to  the  proper  sources  of  infor- 
mation (m).  Where  a  number  of  passages  are  proved  to  have 
been  copied  by  the  copying  of  the  blunders  in  them,  other 

(0  HoOtn  y.  Arthur,  1  H.  &  M.  Mtrrrii,  1  Ki-  697. 
«03;   Murray  v.  Dogue,   1  Drew.  {k)  3  Story  (Amer.),  793. 

S69;  Pike  t.  Nieholaa,  3  Ch.  268;  (0  Pike  v.  NieMat,  5  Ch.  260. 

Jarrold  t.  Hrywoad,  18  W.  E.  280,  (m)  Kelly  v.  Morrit,  1  Eq.  697; 

W.  N.  (1869)  266.  Morrit  t.  Athbte,  7  Eq.  40;  Morrit 

{})  Jarrold  T.  Huidtiow,  3  K.  it  v.    Wright,   5   Ch.   28d ;    Bogg   y. 

J-  716,  p*r  Wood,  V.-C. ;  Hotttn  v.  Scott,  18  Eq.  457. 
Arthur,  1  H.   &  M.  603;  Kdlg  y. 
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INJIINCTIONS    TO    KBBTRAIH 

psBBages  which  are  the  Eame  with  passagee  in  the  original 
-  work  will  be  presamed  primA  facie  to  be  iikewise  copied, 
though  DO  blandoFB  occur  in  them  (»)- 

The  principles  respecting  the  liberty  of  an  author  dealing 
with  a  subject  already  treated  by  another  have  been  laid  down 
as  followB :  He  may  (I)  use  all  common  sources  of  information: 
(2)  Use  the  work  of  another  as  a  guide  to  these  common 
sources :  (3)  Use  another  work  to  test  the  completeness  of  his 
own  (o). 

A  fair  and  hand  fide  abridgment  of  a  book  is  not  a  piracy  (p) ; 
but  what  constitutes  a  fair  and  bom  fide  abridgment  in  the 
sense  of  the  law  is  by  no  means  an  easy  question  {q).  Amere 
colourable  shortening  of  the  original  work  by  the  omission  al 
certain  passages,  or  the  mere  selection  or  different  arrangemsct 
of  parte  of  the  original  work  so  as  to  bring  the  work  into  a 
smaller  compass,  is  not  a  fair  and  hand  fide  abridgment  (r). 
To  be  a  fair  and  hand  fide  abridgment,  there  must  be  a  sub- 
stantial condensation  of  the  material  and  intellectual  labour 
and  judgment  bestowed  thereon  (e).  In  Tinsleij  v.  Lacyit) 
Iiord  Hatherley  said  the  cases  as  to  abridgment  had  gone  far 
enough,  and  expressed  his  disapproval  of  several  of  the  dicta 
on  the  subject  (u). 

A  digest  made  from  the  published  reports,  extracting  the 
principle  or  the  substance  of  the  decision,  and  putting  it  into 
new  language,  is  a  fair  and  hand  fide  abridgment  {x) :  but  Hie 
copying  from  the  reports  the  facts  of  cases  and  the  judgments, 

(ji)  MiiivMun   V.     JVyjf,    2   EuB6.  709;  Sirw*  v.  Sliaw,  1  Jur.  91T. 
394,  j'lr  Lord  Eldoii,     Kee  Jarrolii  («)  t'lAium   v.    Marth,   2    StoTj 

V.  Jlunhtmie,  3  K.   £  J.   722.     See  (Ainer.),  107.     See  Wfbh  v.  Potren, 

also,  ante,  p.  282.  2  Wood  4  M.  (Amer.),  512. 

(o)ScruttoiiouCop3Tight,p.  116,  (/)  I  U.  &  M.  747. 

approved  in  Moffutt  v.  Uitt,  49  W.  (»)  See  also  D'Almaintf.  Boms, 

E.  43a;   rev.  on  facts,  50  W.  E.  I  Y.  4  C.288,  ;«■  LordLyndbunt; 

628.  Hkkeue  v.    /-«.   8    Jur.    184,  fW 

(j.)  OyU*  V.  Wiicox,  2  Atk.  141 ;  Knight-Bruce.  L.  J. ;  and  gee  Lord 

Belt  V.  WalktT.  1  Uro.  C.  C.  451.  Campbell's  Lite  of  Lord  Hardwieke, 

{q)  FoUom   v.    Marsh,    2    Story  p.  56. 
(Amer.),  107,  jier  Story,  J.  (i)  Siwtri  v.  Bennins,  16  C.  B. 

(r)  OylcB  V.  HV/cw,  2  Atk.  141;  45». 
ButltTWorth    V.   Bvbiii4uu,    5    Ves. 
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THE   INFRINOBMBNT   OF   COPTRISHT.  atfH 

and  the  arrangement  ol  them  in  a  different  manner,  ia  a  piracy    °'^. 'P^ 
and  not  a  fair  abridgment  (i/).  ■■-     

The  translation  of  a  work  not  under  the  protection  of  copy-  Tmnsiatjoiu. 
right  in  the  country  where  the  transktion  is  published  infringes 
no  right  of  property :  but  there  ia  some  doubt  as  to  whether  a 
translation  is  or  is  not  an  infringement  when  published  in  the 
cotintry  where  the  original  work  is  protected.  Certain  dicta 
in  if'gatt  v.  Barnard  (z),  Burnett  v.  Cketwood{a),  and  Prince 
Albert  V.  Strange  (i),  seem  to  be  in  faTotir  of  the  opinion  that 
a  translation  is  not  an  infringement ;  but  it  is  difficult  to  see 
npoQ  what  principle  this  doctrine  can  be  upheld.  A  translation 
may,  it  is  true,  he  a  work  of  great  labour,  and  may  require  the 
exercise  of  much  industry  and  skill,  but  it  does  not  follow  that 
a  translator  should  be  able,  by  merely  incorporating  with  the 
matter  of  the  book  the  fruits  of  his  own  industry,  to  absorb  the 
rights  of  the  original  author  (c).  In  Burnett  v.  Chettvood  (d) 
Lord  Macclesfield  restrained  a  man  from  publishing  the  trans* 
lation  of  a  Latin  work,  but  the  ground  on  which  he  proceeded 
was,  that  it  was  not  for  the  benefit  of  the  public  that  a  trans- 
lation should  be  published.  The  translation  of  a  foreign  work 
may  be  the  subject  of  copyright  in  this  country.  Any  other 
man  has  an  equal  right  to  translate  the  original  work,  and  to 
publish  his  translation,  bat  he  must  not  make  an  unfair  use 
of  the  translation  already  published  (e). 

Under  the  International  Copyright  Acts,  1844  to  1866,  the 
right  of  translation  is  reserved  to  foreign  authors  of  books 
pubUshed  abroad. 

The  privilege  reserved  to  the  author  of  a  work  protected  by  MnitipUaatioD 
copyright  is  limited  to  the  multiplication  of  copies.    Any  man     '"'"*"' 
may  make  what  use  he  pleases  of  the  work,  so  long  as  he  does 
not  multiply  copies  (/).     The  reading  or  recitation  of  it  in 
public,  or  the  representation  on  the  stage  of  a  play  founded 

(y)  ButUrworth   v.     Sobinion,   6  (f)   Wyatt  v.  Barnard,  3  V.  &  B. 

VeB.709.  77;    EmeraMt   v.   Vaviea,    3   Story 

(i)  3  V.  ft  B.  77.  (Amer.),  780,  per  Story.  J. 
(a)  2  Mer.  441,  «.  (/)  See  lUade  v.  aonquui.  9  C.  B. 

(t)  2  De  G.  &  S.  69a.  N.  S.   753  ;   Timlry  y.  Lacy,  1  H. 

(c)  Curtis  on  Copyright,  2yi.  &  M.  7-17. 
(dj  2Uer.  441,  ». 
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petiodicitlB, 

5*6  Vict 


upon  it,  13  not  an  infringement  of  the  copyright  ig) ;  bat 
-  copies  may  not,  upon  the  occasion  of  the  recitation  or 
performance,  be  distribnted  among  the  audience  (A).  The 
multiplication  of  copies,  though  not  for  the  purposes  of  sale, 
of  a  work  which  is  the  subject  of  copyright,  is  an  infringement 
of  the  right  (t). 

Copies  of  a  work  which  have  been  lawfully  multiplied  by  a 
publisher  daring  the  term  of  his  agreement  for  purchase  with 
an  author  may  be  sold  after  the  term  has  expired  (k). 

Copyright  in  articles  contributed  to  an  encyclopedia,  review, 
magazine,  or  other  periodical  publication,  depends  upon  the 
18th  section  of  5  &  6  Vict.  c.  45.  The  clause  declares  in 
substance,  that  where  the  proprietor,  &c.,  of  an  encyclopedia, 
review,  &c.,  employs  a  man  to  write  articles  for  the  purpose  of 
publication  therein,  and  sach  articles  shall  have  been  com- 
posed on  the  terms  that  the  copyright  shall  belong  to  such 
proprietor,  the  copyright  of  the  articles  so  expressly  written 
for  such  encyclopedia,  review,  &c.,  shall,  upon  payment,  be 
the  property  of  the  proprietor,  &c.,  for  the  term  of  twenty- 
eight  years,  and  that  after  the  term  of  twenty-eight  years  the 
right  of  publishing,  in  a  separate  form,  articles  written  for  a 
review,  &c,,  shall  revert  to  the  writer  for  the  remainder  of 
the  term  given  by  the  Act  (l).  There  is  a  proviso  in  the  clause 
declaring  that  the  proprietor  of  an  encyclopedia,  review,  &e., 
may  not  publish  any  such  article  "separately  or  singly," 
without  the  consent  of  the  author  or  his  assigns,  or  otherwise 
than  in  the  encyclopedia,  review,  &c.,  unless  the  article  was 
written  on  the  terms  that  the  copyright  therein  should  belong 
to  the  proprietor  for  all  purposes  (nO-  The  meaning  of  the 
proviso,  taken  with  the  clause,  is  not  to  vest  a  copyright  in 


{g)  Btade  y.  Conquest,  9  C.  B.  N. 
S.  Tod ;  Tinsley  v.  Lary,  1  H.  &  U. 
747. 

{h)  Tinsley  v.  Laty,  1  H.  &  U. 

747. 

(0  Sovtllo  T.  Sadhne,  12  C.  B. 
177  ;  Tintley  v.  Lacy,  1  H.  &  M. 
747 ;  Aijar  y.  Penintiilar  and  Oriea- 
tal  Steam  Co.,  25  C.  D.  637.^ 


(k)  Howitt  V.  Sail,  10  W.  B.  381, 
6L.  T.  N.a  348. 

(/)  See  Swfft  T.  Senning,  18  C. 
B.  459  ;  mi/trt-  y.  Hinee,  17  C.  B. 
708.  See  as  to  regiBtration,  ant'', 
p.  286. 

[ih)  Bithop  of  Hertfortl  v.  OriM'', 
16  Sim.  190. 
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THE  INraraOEUKHT   or  COPyRIOHT.  8U 

the  proprietors  or  publishers  of  a  periodical  work,  bat  simply     "^^^i'^' 

to  give  them  a  licence  to  use  the  matter  for  a  particular — 

purpose  (n).  An  author  who  has  composed  an  article  to  be 
published  in  a  certain  periodical  work  is  entitled  to  require 
that  it  be  not  published  otherwise  than  as  part  of  the  periodical. 
The  proprietors  or  publishers  may  not  publish  it  as  a  single 
book,  or  separately  from  the  periodical,  in  conjunction  with 
luiything  else,  or  in  any  other  form  than  as  part  of  the  entire 
number  of  the  periodical  in  which  it  first  appeared  (o).  The 
republication  in  supplemental  numbers  of  a  selection  of  various 
tales  previoasly  published  in  a  periodical  is  a  separate  publi- 
cation within  the  meaning  of  the  clause  (p).  The  Christmas 
number  of  a  serial  must  be  treated  as  part  of  a  periodical 
work  iq).  In  the  absence  of  contract,  express  or  implied,  the 
author  or  his  assigns  may  have  an  injunction  to  restrain  the 
proprietor,  &c.,  of  an  encyclopedia,  review,  &c.,  from  publishing 
the  article  "  separately  or  in  another  work  "  (r). 

A  newspaper  is  within  the  section  and  requires  registration 
nnder  the  Act  in  order  to  give  the  proprietor  the  copyright  in 
its  contents  and  to  enable  him  to  sue  in  respect  of  a  piracy  (s). 

The  reservation  of  the  right  of  separate  publication  to  the  AiticicB 
author  of  an  article  for  a  review  or  periodical  publication  for  periodiimia. 
fourteen  years  after  the  expiration  of  the  first  twenty-eight 
years  does  not  apply  to  an  article  written  for  an  encyclopedia 
produced  entirely  by  one  author  on  eommisaion  (()- 

If  the  publisher  of  a  magazine  employs  an  editor,  and  the 
editor  employs  and  pays  a  man  for  writing  in  the  magazine, 
the  copyright  in  the  articles  vests  in  the  publisher  (u). 

Actual  payment  is  a  condition  precedent  to  the  vesting  of 
tho  copyright  in  an  article  written  for  an  encyclopedia,  review, 

(r.)  lb. ;    Smith    v.    Johtttou,    4      L.  J.  Ch.  7»7. 
Giff.632.  (»)  WaiUr  v.  Mowt,    17   C.   D. 


(«)  Mayhew  v,   MaxweU,  1  J.  &  708 ;   TtoiU  Auxiliary  i 

H.  312 ;  Smith  t.  Jvhntm,,  4  Gift.  6oro',  40  C.  D.  423. 

63i.  [()  Bi»]top  of  H^efuTil  \.  Griffin, 

[y)  Smith  Tf.  Johuaun,  4  Gi£E.  632.  16  Sim.  190,  194. 

{i)Mayhew<i.M<ixwrU,\3.&.B..  (u)  Stuhbi  v.   Howurd.W  T.   L. 


!.  307. 


(ri  lb. ;    Aflulo  t.  Lawrtw 
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nLagazine,  or  other  periodical  work  in  the  proprietor  or  pub- 
lisher.   A  contract  to  pay  is  not  sufficient  (x).    The  pleadinge 


should  show  that  payment  has  been  actually  made  (^).  Proof 
that  the  editor  has  been  paid,  without  proof  that  the  writer 
has  been  paid,  is  not  sufficient  (i/).  The  payment  must  precede 
both  registration  and  bringing  an  action  (z).  The  proprietor 
must  also  be  able  to  show  in  order  to  enable  him  to  sue  not 
only  that  the  author  of  the  article  has  been  paid  but  that  it 
has  been  composed  on  the  terms  that  the  copyright  therein 
shall  belong  to  such  proprietor  (a). 

The  author  of  a  contribution  to  a  periodical  who  bae  not 

parted  with  his  copyright  to  the  proprietor  of  the  periodical 

may  sue  an  infringer  before  publishing  his  contribution  in  a 

separate  form  (b). 

Coprriebt  iB  ^  special  statutory  copyright  exists  in  lectures,  oral  or 

Inlaws.  written,  by  the  5  &  6  Will.  IV.  c.  65  (c). 

c  6S.       '     '       The  reporter  of  a  speech  in  vhicb  the  speaker  claims  bo 

Bcport  of  rights  is  an  author  within  the  meaning  of  the  Copyright  Act, 

1842,  and  he  has  copyright  in  hie  own  report  (d). 
Reporu  of  judi-  The  House  of  Lords  claims  the  exclusive  right  to  appoint  a 
oisi  prooeedingB.  p^bli8her  of  judicial  proceedings  before  itself.  This  claim  was 
recognised  in  Baihurst  v.  Keartley  (e) ;  and  an  injunctiou  was 
granted  to  restrain  the  publication  of  the  trial  of  the  Duchess 
of  Kingston  (/).  On  the  authority  of  this  precedent.  Lord 
Erskine  granted  an  injunction,  until  the  hearing,  to  restrain 
the  publication  of  Lord  Melville's  trial  (g). 

The  Grown  may  perhaps,  by  virtue  of  its  prerogative,  claim 
the  exclusive  right  of  publishing  reports  of  judicial  proceed- 
ings (A),  but  no  such  claim  has  been  asserted  for  many  years, 

(t)  Richardson  v.  Gilbert,  \  Sim.  COi.  663. 
N.  S.  337  ;   C<iUhujTid,jt  v.  Emmolt,  (c)  Poat,  Chap.  Xn. 

W.  N.  (1887)  216.  (-0   Waher  v.  Laut,  (1900)  A.  C. 

(y)  BrWH  V.  Co<,he,  16  L.  J.  Ch.  539. 
141.  (<■)  Cited  13  Ves.  604. 

(j)  Tnide  Auxiliary  v.  Middltt-  (/)  lb. 

bi/ro',  40  C.  D,  p.  429.  ((/)  Ourmy  v.  Longman,  13  Ves. 

{a)   Walter   v.    Howt,    17   C.  D.  304. 
708 ;  Lamb  v.  Evani,  (1893)  1  Ch.  (A)  See  Millar  v.  Taylor,  4  Bnir. 

219.  2329;  Copinger  on  Copyright,  IBi. 
(fc)  Johniony.  Nnnitt,  (18M)  3 
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and  in  several  cases  individaala  have  been  acknowledged  by     "^"g^,^^' 

the  Court  as  proprietora  of  copyright  in  law  reports  (t)>     The 

copyright,  however,  ia  aueh  caaes  is  not  in  the  actual  judg- 
ments of  the  Court,  but  in  the  diligence  and  skill  that  may  be 
used  in  taking  notes  of  what  may  fall  from  the  judge,  and  in 
collecting  the  judgmenta  and  arranging  the  cases. 


SECTION   IV. — DE4MATIC    AND    MUSICAL    COPyEIGHT. 

CoPTEioHT  in  dramatic  pieces  and  musical  compositions 
depends  upon  3  &  4  Will.  IV.  c.  15,  and  6  &  6  Vict.  c.  45.  The 
literary  copyright  in  this  species  of  property,  or  the  power  of 
multiplying  copies,  is  regulated  by  5  &  6  Vict.  c.  45,  and  is  in 
all  respects  the  same  as  the  copyright  in  other  published  matter. 
With  reepect  to  the  stage  copyright  in  a  drama  and  musical 
composition,  these  Acts  declare  in  substance  that  the  author 
of  a  published  dramatic  piece  or  musical  composition  or  his 
assignee  ahall  have  the  sole  liberty  of  representing  and 
performing  it  at  any  place  of  dramatic  entertainment  {k}. 

To  bring  a  muaical  composition  within  the  Dramatic  Copy- 
right Act,  18SS,  it  must  have  the  characteristics  of  a  dramatic 
piece.  A  song  that  does  not  require  for  its  representation 
either  dramatic  effect  or  scenery  is  not  a  dramatic  piece  (J). 

Under  the  Musical  Compositions  Act,  1882,  the  proprietor 
of  the  copyright  in  musical  compositions  or  his  ELseignee  who 
wishes  to  retain  the  right  of  public  representation  or  perform- 
ance must  cause  to  be  printed  upon  the  title  page  of  every 
publisbed  copy  of  such  mnsical  composition  a  notice  that  the 
right  of  public  representation  or  performance  is  reserved  (m). 

A  certificate  givon  by  the  officer  of  the  Stationers'  Company 

(.)  Buaerworth    v.    Itnhinson,    5  D.  107 ;   Ckapptll  v.   Bcmey,  21  C. 

Veu.  T09;  Sountfcra  v.  Smith,  3  M.  D.  238. 

&C.  711;  Stcerf  t.   Shati/,   1  Jut.  (Q  Fullfr  y.  JtltKkpool  Co.,  (IB96) 

91";  SiMd   V.   Bmning,   16  C.    B.  2  Q.  B.  429. 

^*9.  (m)  45  &  46  Vict  o.  40.  b.  1 ;  see 

(i)  3  &  4  WiU.  IV.  c.  15,  8.  1 ;  6  ib.  bb.  2,  3,  where  the  right  of  per- 

Vict.  0,  48, 88.  20,  21.    See  Wall  v.  formance  and  oopjright  are  vested 

Vajlor,  0  Q.  B.  D.  727,  U  Q.  B.  in  different  owners. 
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Chap.  Tin.     is  prima  facie  proof  of  the  right  of  performance  or  repreeenta- 

tion,  subject  to  be  rebutted  by  other  evidence  (n). 

The  publication  in  this  country  of  a  dramatic  piece  or  musical 
composition  as  a  book  before  it  has  been  publicly  represented 
or  performed  does  not  deprive  the  author  of  such  dramatic 
piece  or  musical  composition  or  his  assignee  of  the  exclusive 
right  of  representing  or  performing  it  (o). 
DnrnMlo  ADd  A  room  may  be  a  place  of  dramatic  entertainment  though  it 

^t^!right.  ^^  ordinarily  used  for  other  purpoaes  (p).    The  right  conferred 

by  the  Act  of  1642,  both  with  reference  to  musical  and  dramatic 
compositions,  was  "  tlie  sole  right  of  representing  in  public  "  (q). 
If  a  representation  be  given  for  profit  or  on  payment  of  money, 
the  room  where  it  is  given  is  a  place  of  public  entertainment, 
but  it  is  not,  it  seems,  essential  in  order  to  make  the  room 
where  a  play  or  musical  composition  is  performed  a  place  of 
dramatic  or  public  entertainment  that  a  charge  should  be 
made  for  admission.  In  a  case  where  a  dramatic  piece  was 
l)erformed  in  the  board  room  of  an  hospital  for  the  entertain- 
ment of  the  nurses  and  others  connected  with  the  hospital, 
it  was  held  not  to  be  a  performance  in  a  place  of  public 
entertainment  {r). 

The  first  public  representation  or  performance  of  a  dramatic 
piece  or  musical  composition  ts  in  the  construction  of  the  Act 
equivalent  to  a  publication  (s). 

The  right  is  expressly  given  to  the  author  or  his  assignee. 
An  employer  who  merely  suggests  the  subject,  but  has  no 
share  in  the  design  or  eiecntion  of  the  work,  is  not  an 
author  (t).  Nor  is  a  man  a  joint  author,  who  employs 
another  to  compose  a  dramatic  piece  and  adds  a  few 
additions  of  bis  own  (») ;  but  an  employer  who  forms  the 

(h)  5  &  6  Viot.  t.  43,  8.  11.  (.)  3  &  6  Vict.  c.  45,  a.  20.    See 

(r-)   Ckaj-pell  T.  Bimfj,  21  C.  D.  D'Ai-naiut   v.   liootey,   1  T.    *  C. 

238.  299,  j<rr  Lord  Lyndliurat ;  Bfiiei- 

(p)  fl»Mrf7v.  Srti.fA,  12Q.B.  217.  midtii.  Ohattertoii,  a  C.  D.  275. 

(7)   Wall  V.  Tinjlur,  11  Q.  B.  D.  (()  See  SlirpkrrdT.  Vonquail,.  17 

102.  C.  B.  427  ;  Euton  t.  lakr,  20  Q.  B. 

(r)  Duck  T.  Butti,  12  Q.  B.  D.  D.  3T8. 

79 ;  13  Q.  B.  D.  843  ;  cf.  Not-ellv  v.  («)  La-i/  v.  Jiutlfy,  L.  E.  6  C.  P. 

Sudhw,  anU,  p.  262.  328. 
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general  design  of  an  entertainment,  and  employs  another  to     Clup.  VIU 

compose  a  masical  composition  as  part  of,   or  as  aoceaaory — 

to  (he  entertainment,  is  the  author  of  the  whole  enter- 
tainment within  the  meaning  of  the  statute  (x).  A  man 
however  who  adapts  words  of  hia  own  to  an  old  air,  and 
adds  thereto  a  prelude  and  accompaniment  also  his  own, 
ftcqmres  a  copyright  in  the  combination  (^).  So  also  does 
a  man  who  arranges  for  the  piano  the  music  of  an  opera, 
containing  no  pianoforte  score,  acquire  a  copyright  in  the 
tW. 


The  assignment  of  the  right  to  represent  a  dramatic  piece  Dnmatio  and 
or  perform  a  musical  composition  must  be  in  writing  (a),  but  copjiigU. 
need  not  be  by  deed  (b).  It  seems  that  a  receipt  for  the 
purchase  money  may  operate  as  an  assignment  of  the  right 
to  represent  a  drama  (c).  The  assignment  of  the  copyright 
in  a  book  containing  a  dramatic  piece  of  musical  composition 
does  not  carry  with  it  the  right  to  represent  the  dramatic 
piece  or  to  perform  the  musical  composition  unless  some 
entry  be  made  in  the  registry  book  that  it  was  the  intention 
of  the  parties  that  the  assignment  should  have  the  effect  (e). 
The  proprietor,  however,  of  the  right  of  representing  a 
dramatic  piece  or  performing  a  musical  composition  is  not 
bound  to  register  (/). 

It  is  not  necessary  m  order  to  constitute  an  infringement  of 
copyright  to  show  that  the  defendant  knowmgly  invaded  the 
plaintiff's  right  ig). 

It  is  not  an  infringement  to  dramatise  and  represent  a  Where  a  dotgI 
novel,  bat  to  print  such  drama  is  an  infringement  of  the"*      '  "" 

(i)  Sattoa  V.  Ktan,  7  C.  B.  N.  S.  (c)  Lacy  v.  Tooft,  15  L.  T.  512. 

269.    Comp.  Eatw  v.  Lake,  20  Q,  (e)  6  &  6  Vict.  o.  46,  e.  22.    See 

B-  It-  378.  Laes  t.  Bhyt.  4  B.  &  9.  873 ;  Manh 

(S)  Lovtr  T.  Davidson,  I  C.  B.  N.  t.  Conquest,  17  C.  B.  N.  a  418 ;  Ex 

^  '*2-  parte  Hutchim  and  Somer,  4  Q.  B. 

(i)  Wood  V.  Booiey,  L.  B.  2  a  D.  90,  483. 

B.  340,  3  Q.  B.  223.  ( /)  5  &  6  Vict.  c.  48. 8.  24.    flw- 

(a)  Shepherd  v.   Conqattl,   17  C.  „!/  y_  s^uh,  12  Q.  B.  217 ;  Lacy  V. 

B.427;  Eato,,  y.  Lake,  20 Q.B.D.  Mys.  4  B.  ft   8.   873;    if<tr»h  v. 

^'*-  Co<,fp^,  17  C.  B.  N.  8.  418. 

(I)  Jfor»A  V.  Conqiittt,  17  C.  B.  (j)  Reade  v.  Lacy,  J  J.  ft  H.  524. 
N.  3. 418. 

KJ.  20 
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cup.  nil.     copyright   in   the  novel  [h).      If    the    novel   dramatised  be 

founded  on  a  play,  the  acting  of   such  a  drama    is  an 

infringement  of  the  play  (i),  and  the  printing  of  sticb 
a  drama  iB  an  infringement  of  both  novel  and  play  (t). 
But  if  a  man  who  has  published  a  novel  afterwards 
founds  a  drama  upon  it,  bat  the  drama  has  not  yet  been 
published  or  represented  on  the  stage,  there  is  no  invftsioii 
of  the  stage  copyright  in  the  drama,  if  another  person 
dramatises  the  novel  (t).  Bepresentation  of  a  piece  enb- 
stantially  similar  will  not  be  an  infringement  if  in  tact 
such  piece  is  original  and  not  derived  from  the  plaintiff's 
play  (m). 
Dnm&ticuid  To  constitute   an   infringement   of  dramatic   copyright,  a 

^^^lit.  material  and  substantial  part  of  the  play  must  be  taken. 
Though  an  appreciable  part  be  taken,  it  does  not  follow 
as  a  consequence  of  law  that  the  plaintiff's  right  is 
invaded,  if  such  part  be  unimportant  and  trifling  in  relation 
to  the  effect  of  the  whole  composition  (n).  A  dramatic 
representation  in  which  a  substantial  and  material  part 
of  the  music  of  an  opera  has  been  performed  constitutes 
an  infringement  of  the  sole  right  of  performing  that  music, 
even  though  the  operatic  score  may  have  been  obtained 
by  independent  labour  bestowed  upon  an  unprotected 
pianoforte  arrangement  (o).  So  also  is  there  an  inMnge- 
ment  of  the  right  to  a  musical  composition  where  a  man 
appropriates  a  material  part  of  the  music  of  an  opera 
and  so  publishes  it  in  the  form  of  quadrilles  and  walties 
that  the  appropriated  music,  though  adapted  to  a  diffarent 
purpose  from  that  of  the  original,  may  still  be  recognised  bv 
the  ear.  The  adding  of  variations  makes  no  difference  in  the 
principle  (p). 

(A)  Warner.  Serbohm,  390.D.  73.  (m)  Seichardt  v.  Sapte,  (1893)  2 

(i)  Bmdt  T.  Conjuat,  11  C.  B.  N.  Q.  B.  308. 

8.   419;  Sefiletinger  V.   Tamer,   63  (ii)  ChatlfrtonY.  Cave,  Skpp.C^ 

L.  T.  764.  483. 

(k)  Reade  v.  Lao/,  1  J.  &  H.  524.  (o)  Boo»ty    v.   Fairlit,   7  0.  D. 

[l)  TooU  V.  Young,  L.  E.  9  Q.  B.  302 ;  Fairlit  v.  Bootey,  4  App.  C«. 

323;  Sckluinyer  v.  Bedford,  63  L.  711. 

T.  762.  (p)  lyAhnaim  v.  Bowey,  I  T.  t 


oyGoo'^lc 


THE    INFBINQBMENT  OF  aOPYBIOHT.  Wv 

The  part  owner  of  a  dramatic  entertainment  cannot  grant  a     Ch^.  Vlll. 

lieeuee  for  its  representation  without  the  consent  of  all  the  

other  part  owners  (q) ;  bat  any  one  or  more  of  the  registered 
owners  may  maintain  an  action  against  a  stranger  for  an 
infringement  of  the  entire  copyright  (r).  The  owner  of  the 
eiclnsiTe  right  to  represent  a  dramatic  piece  may  grant  a 
licence  for  the  performance  of  the  piece  without  formally 
assigning  bis  exclusive  right.  Such  a  licence  may  be  trans- 
ferable, and  after  granting  such  a  licence  the  owner  of  the 
exclusive  right  cannot  without  the  consent  of  the  licensee  for 
the  time  being  bring  an  action  to  restrain  a  third  party  from 
representing  the  piece  within  the  limits  expressed  by  the 
licence  (>). 

Certain  penalties  are  imposed  by  8  &  4  Will.  IV.  c.  15  (t), 
for  an  infringement  of  the  provisions  of  the  Act,  but  an 
injunction  may  nevertheless  be  obtained  to  restrain  the 
reiH'esentation  or  performance  of  any  dramatic  piece  or 
musical  composition  in  violation  of  the  provisions  of  the 
Act  (u). 

Where  an  action  is  brought  for  the  infringement  of  Pi«adii]g. 
dramatic  or  musical  copyright,  the  statement  of  claim  must 
allege  all  the  material  facts  necessary  to  show  that  the  right 
to  maintain  the  action  is  vested  in  the  plaintiff  {x) ;  it  must 
allege  the  date  of  the  first  publication,  i.e.,  the  first  representa- 
ticm  or  performance  of  the  piece  or  composition  (y) ;  and  also 
that  the  plaintiff  was,  as  the  case  may  be,  either  the  original 
proprietor  of  such  right  of  representation  or  performance,  or  that 
he  became  the  proprietor  by  assignment  and  how  he  became 
so.  Begiatration  of  such  proprietorship  need  not  be  alleged. 
The  statement  of  claim  must  also  allege  the  representation  or 
performance  by  the  defendant  without  the  consent  in  writing 

C.  288;  aee  Chapp^l  v.  Skeiifi,  1  (i)  Amended  by  31  &  52  Vict 

Jbt.  N.  a  996.  c.  17. 

(?)  3  &  4  WiU.  IV.  e.  13,  a.  2  ;  (i,)  Bluteltv.  Smith,  15Sim.  181 ; 

Powtll  T.  Iftad,  12  Ch..  D.  686.  MratU  t.  Lacy,  IJ.  &  H.  324 ;  see, 

(r)  Laari  v.  Rmad,  (1892)  3  Cli.  aB  to  form  ot   order,  Boticitault  v. 

402.  Wurde,  1  Set  672. 

[.)  Taylor  v.  yevilk,  47  L.  J.  Q.  {x)  Oni.  XIX.  4. 

B.  2«,  W.  S.  {1876)  3.  (y)  See  a,Ue,  304. 

20—2 
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*^'^'  ^k"'     **'  ''**  plaintiff  and  the  plaee  of  such  representation  or  per- 

formance,  and  the  fact  that  such  place  was  a  place  of  pablie 

entertainment. 

The  defendant  in  his  statement  of  defenee  most  deny  the 
allegations  in  the  statement  of  claim  {z).  He  may  allege  that 
the  right  is  not  vested  in  the  plaintiff,  or  that  the  plaintiff  by 
reason  of  his  having  granted  an  exclusive  licence  of  such  right 
cannot  alone  maintain  the  action  (a),  or  he  may  deny  the 
plaintiff's  right  by  alleging  that  there  has  been  a  prior 
publication  of  the  piece  or  composition  in  a  foreign  country 
within  the  meaning  of  7  Vict.  e.  12,  a.  19  (b). 

The  costs  of  such  actions  are  now  in  the  discretion  of  the 
Court  (c). 


v.— GOPTEIQHT   IN    PRINTS,    BNOBAVIWaS,    AND   XTCHINaS. 

Copjiight  ID  GoPTBiQHT  In  prints,  engravings,  and  etchings  depends  upon 

«id  lithQgrapiui.  These  Acts  have  been  extended  to  Ireland  by  6  &  7  Will  IV. 
c.  69.  The  protection  of  these  Acts  has  been  extended  to 
prints  taken  by  lithography  or  any  other  mechanical  process 
by  which  prmts  or  impressions  of  drawings  or  designs  are 
capable  of  being  multiplied  indefinitely  (d).  But  as  the  Act 
of  1662  (e)  gives  the  author  of  an  original  painting  or  drawing 
the  sole  right  of  copying  the  same,  it  is  eaeier  to  secure  pro- 
tection for  engravings  under  its  provisions  by  protecting  the 
copyright  of  the  original  picture  or  drawing,  instead  of  the 
engraving. 

A  copy  is  piratical  within  these  Acts  if  it  comes  so  near  the 
print,  engraving,  &e.,  as  to  give  persons  seeing  it  the  idea 
created  by  the  original  (/).      The  copy  need  not  be  exact: 

(c)  51  4  52  Viot  c.  17,  B.  2. 
(rf)  15  &  16  Viot.  c.  12.  B.14. 
(«)  Taylor  v.   NniVf,  26  W.  E.  (e)  25  4  26  Vict.  0.  68. 

299.  (/)   West  V.  Ffancu,  5  B.  4  AJd. 

(i)  See  BmicitttHH  v.  Chalterion,  743.  See  t^  dictum  discoBsed  in 
5  C.  D.  267.  Hnnfitaeugl  t.  Bainea,  fl8»6)  A.  0. 
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it  is  a  piracy  if  it  be  Bubetantially  a  copy  (g).    The  copying  an     c^  '''Hi- 

engraving  by  the  process  of  photography  is  a  piracy  (h).    The 

language  of  the  statutes  inclades  any  copies  made  by  any 
mechanical  or  chemical  process,  and  capable  of  being  multi- 
plied indefinitely,  bat  does  not  apply  to  copiee  made  by  hand, 
or  to  designs  transferred  to  an  article  of  manufacture  (i).  A 
pattern  accordingly  to  be  used  for  Berlin  wool  taken  from  an 
engraving  was  held  not  to  be  a  copy  within  the  meaning  of 
the  statutes  {k) .  An  engraver  is  entitled  to  the  protection  of 
these  statutes,  although  he  may  have  copied  from  a  drawing 
or  a  picture  (/)■  A  bird's-eye  view  or  a  pictorial  plan  of  a  city 
comes  within  the  protection  of  the  statutes  (m).  £ut  maps  and 
plans,  being  defined  as  books  in  the  Act  of  1842,  are  no  longer 
to  be  treated  as  works  of  art  (n) . 

Theinventorof  the  subject  of  anartistic  design,  though  himseU 
unable  to  draw,  may  nevertheless  have  a  copyright  in  the  design 
in  question,  if  he  has  employed  another  person  to  make  the  draw- 
ings for  him  and  communicated  his  ideas  to  that  person  (o). 

The  sale  of  an  electrotype  block  to  a  purchaser  to  use  for  his 
advertisements  confers  no  right  on  a  person  to  whom  he  lends 
the  block  for  reproduction,  and  such  person  may  be  restrained 
by  the  owner  of  the  copyright  from  using  the  block  (p). 

Registration  is  not  requisite,  but  it  is  required  by  6  Geo.  II.  Copyright  in 
c.  13,  B.  1,  that  the  day  of  the  first  publication  shall  be  truly  e^vingi,  bs. 
engraved  with  the  name  of  the  proprietor  on  each  plate,  and 
printed  on  every  copy.  The  fnlfilment  of  these  requisitions  is 
necessary  to  enable  a  man  to  recover  the  penalties  imposed  by  the 
statute.  It  was  formerly  doubted  whether  an  action  could  not  be 
maintained  in  spite  of  non-compliance  with  these  reqaisition8(t;). 

30;  and  see  Boimirlh  v.   Wilkes,  1  {I)  Newton  v.  C'owi'e,  4  Biiig.  334. 

Camp,  9i;  Lucae   v.   Cooke,   13  C.  (m)  Stanitard  v.  Harritoa,  Itt  W. 

D.  872.  E.  811. 

to)  Moore  v.  Clark,  9  M.   &  W.  («)  Staanard  v.  Lee,  24  L.  T.  459. 

692.  (o)  Staniiard-<i. Hwrritmi,  19W.E. 

(A)  GamiMrt  v.  Bidl,  14  C.  B.  N.  811. 

8.  306;  Orava  t.  Atkford,  L.  B.  2  (p)  C<Mptr  v.  SUpltem,   (189*)  1 

C.  P.  410 ;  Kx  parte  Seal,  ib.  3  tl.  Ch.  567  ;  and  Bee  ManhaU  v.  BtUl, 

B.  387.  85  L.  T.  77. 

(0  Ib.  (})  Bluckivdl  V.   Harper.  2  Atk. 

(i)  Dida  v.  Brooke,  15  C.  D.  22.  93 ;   Bau»>rth  v.  IFrtAw,  1  Camp.  94. 
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INJONCTIONB   TO    RESTRAIN 

It  may  however  be  conBidered  ae  establiahed,  that  no  action 
-  can  be  maintained  nnleaB  the  date  and  name  of  the  proprietor 
be  engraved  thereon  according  to  statute  (r).  It  a  buding 
firm  are  the  proprietors,  it  is  sufficient  that  the  trading  name 
of  the  firm  is  put  on  the  article  («).  It  is  not  necessary 
that  the  designation  "  proprietor"  be  added  to  the  name  (!)■ 

Prints,  engravings,  &c.,  &c.,  forming  part  of  a  book,  are  pro- 
tected by  5  &  6  Yict.  c.  46,  and  need  not  comply  with  the 
requisitions  of  these  statutes  (u). 

Prints  engraved  and  struck  off  abroad  but  published  in  this 
country  are  not  protected  by  these  statutes  (x).  Bat  under 
the  provisions  of  the  International  Copyright  Act,  7  &  8  Vict, 
c.  12,  8.  19,  the  inventor,  designer,  or  engraver  of  a  print  first 
published  abroad  may  have  protection  on  complying  with  the 
provisions  of  8  Geo.  II.  c.  18.  There  can  be  no  copyrif^t 
in  a  foreign  print  or  engraving,  unless  the  date  of  the  publi- 
cation and  the  name  of  the  proprietor  are  engraved  on  the 
plate,  and  printed  on  the  print,  &c.,  &c.,  as  required  by  the 
statute  iy). 

If  the  print,  engraving,  <&o.,  &c.,  differs  materially  from  the 
original  in  character,  it  is  not  a  piracy  within  IT  Geo.  UL 
c.  57  («}. 

An  action  may  be  maintained  against  a  man  for  selling 
pirated  copies  of  a  print  or  engraving,  though  he  may  have  no 
knowledge  that  they  are  piratical  (a). 

No  action  will  lie  to  recover  the  value  of  immoral,  obscene, 
or  libellons  prints  (&).  Nor  can  a  copyright  exist  in  an 
engraving  of  an  immoral  character  (c). 

(r)  BroiAt  V.  Cwt,  3  A.  &  B.  861  ;  Paye  v.  Tvvmttnd,  5  Sim.  39J. 
138 ;  Oravtt  v.  Asli/ord,  L.  E.  2  C.  See  Jffrryi  v.  Bootey,  4  H.  L.  C. 
P.  410.  9d9,  per  Lord  CmnwortL 

(s)  SiKk  V.  Ltttarm,  15  Eq.  107.  iy)  Jw.nzov.jMiidi>,10Exch.203. 

(()  Newton    v.    C'wfiV,    4    Bing.  (*)  Martin     v.    Wright,   6    Sim, 

234;   aravtsv.Aihford.'L.'R.lC.       29T;  J^nrtim  v.  6'ojwi>,  4  Biiig.234. 
P.  410.  2MT  Lord  Wynfcffd. 

(«)  Hague  v.   Honhtoiit,  5  De  G.  (h)  Oiimbart  v.  Sumner,  5  H.  * 

&  S.  273 ;  Mapit  t.  Junior  Army      N.  3. 

an'l   Nai-y  Storet,  SI  C.   D.  369;  (i)  /Vm  y.  JoAbm,  4  Eap.  97. 

Comyita  v.  Hgde,  13  E.  172.  (f)  Hu  Btut  v.  Bera/ord,  2  Camp- 

(if)   Ulementiv.  if'alker,  2  B.  &  C.       311. 
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THE   IHFBINOBUBNT  OF   OOPXRiaHT.  81. 

An  action  in  respect  of  the  rights  conferred  b;  the  statatee    ^^^''' 

will  lie  either  for  an  in j  auction  to  restrain  a  threatened  or  the '■ — 

continuance  of  an  existing  infringement,  or  for  damages  for  a         "^ 
past  infringement  and  for  the  forfeiture  to  the  plaintiff  of  the 
plate  or  pistes  on  which  the  print  is  copied  and  every  sheet  on 
which  the  print  is  copied  or  printed. 

The  statement  of  claim  may  be  in  the  form  given  in  PlMding. 
Appendix  C,  sect.  VI.  (d).  It  mnst  allege  all  the  material  facte 
showing  that  the  right  invaded  is  vested  in  the  plaintiff,  and 
in  particular  it  must  allege  that  the  provisions  of  the  Act 
B  Geo.  III.  c.  IS,  with  reference  to  the  engraving  or  printing 
of  the  day  of  first  publication  and  the  name  of  the  proprietor 
on  each  plate  or  print,  have  been  complied  with  (e). 

The  statement  of  defence  may  be  in  the  form  given  in 
Appendix  D.,  sect.  VI.  (/).  To  the  heads  of  defence  there  given 
taay  be  added,  if  the  circumstances  of  the  case  warrant  it,  an 
allegation  that  the  copyright  did  not  exist  ig). 


SEOnOK    TI. — COPYHIGHT     IN     FAINTINOS,     DBAWINOS,     AHD 


GoPYBiOHT  in  paintings,  drawings,  and  photographs  depends 
CD  25  &  26  Vict.  c.  66.  The  Act  provides  that  the  author  of 
every  original  painting,  drawing,  and  photograph,  and  his 
assigns,  shall  have  the  sole  and  exclusive  right  for  a  certain 
period  of  copying  such  painting  or  drawing  and  the  design 
thereof,  or  such  photograph  and  the  negative  thereof. 

A  photograph  taken  from  a  picture  or  an  engraving  is  an 
original  photograph  in  so  far  that  to  copy  it  is  an  infringement 
of  the  copyright  within  the  statute  (k). 

Copyright  under  the  Act  is  capable  of  being  assigned  by  any  a 
note  or  memorandum  in  writing  signed  by  the  proprietor  of 

(d)  Ord.  XIX.  4.  (j/)  Ante,  p.  276. 

(e)  Autt,  p.  309.  (A)   Orare«'   Caae,  L.  E.  4   Q.  B. 
(/)  Old.  XIX.  5.                              723. 
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IKJONCTI0K8    TO   BBBTRAIN 

the  copyright  or  by  his  agent  appointed  for  that  purpose  in 
-  writing  (t). 

An  assignment  of  the  copyright  in  a  painting  may  be  limited 
by  the  terms  of  the  instrument  so  as  to  amount  merely  to  a 
licence  to  copy  it  for  the  limited  purpose  of  producing  an 
engraving  of  a  certain  size ;  and  where  such  is  the  case,  the 
right  of  producing  copies  of  the  painting  in  other  ways  or  by 
engravings  of  other  sizes  remains  in  the  owner  of  the  copyright, 
and  can  be  assigned  to  any  other  person  (k). 

25  &  26  Yifit.  c.  58,  s.  4,  provides  for  registration  of  proprie- 
torship and  assignment  of  copyright  in  paintings,  and  enacts 
that  no  proprietor  of  any  such  copyright  shall  be  entitled  to 
the  benefit  of  the  Act  until  registration,  and  that  no  action 
shall  be  sustainable  nor  any  penalty  be  recoverable  in  respect 
of  anything  done  before  registration  (I).  This  section,  though 
it  prevents  an  assignee  from  suing  before  the  assignment  to 
him  has  been  registered,  does  not  render  it  necessary  that  all 
or  any  previous  assignment  should  also  be  registered,  or  that 
the  copyright  of  the  original  author  should  be  registered  (ut). 
Registration  of  the  proprietorship  of  the  copyright  is  only 
prima  facie  evidence  of  the  title,  and  may  be  rebutted  by  tiie 
terms  of  the  aseigment  of  the  copyright  to  the  person  who  has 
made  the  registration  (n), 

A  man  who  employs  an  artist  to  take  a  negative  is  not  ihs 
author  of  the  photograph.  If  he  registers  himself  as  the 
author,  the  registration  is  bad  (o). 

A  man  to  whom  the  right  of  reproducing  an  imitation  of  a 
picture  has  been  assigned  by  the  proprietor  of  the  picture  haB 
a  right  to  sue  for  a  violation  of  his  copyright  as  long  as  the 
agreement  is  in  force.  It  is  immaterial  that  there  may  have 
been  no  registration  by  him  of  the  assignment.  He  may  sue 
as  licensee  (p). 

(i)  26  &  26  Vict-  c.  68,  b.  3;  see  (n)  Lucas  T.    Coolcf,   13    C.    D. 

Strahan  t.  (iraham,  15  W.  II.  487.  876. 

(k)  Liirat   T.   Oooke,    13    C.     D.  (o)  Ifottage  v.  Jackion,  11  a  B. 

872.  D.  631 ;   Wooder»on  v.  Twt,  W.  N. 

(I]  Dupuy  V.  IXUcei.  48  L.  J.  Ch.  (1887)  209. 

682,W.N.  (1879)146.  [p]  Titeky.  Cnii(on,61L.  J.aB. 

(m)  Oravu'  Cau,  L.  R.4a,B.715.  363. 
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THE   INFBIttOElIENT   OF   COPYaiOHT.  818 

If  a  drawing  is  merely  a  reproduction  with  improvements     '''jSj^'^'' 

of  a  previous  drawing,  it  is  not  an  original  drawing  within  the — 

Act.  If  the  improvements  are  aubatantial,  there  may  be 
copyright  in  them  alone,  as  in  the  case  of  new  editions  of 
books  iq). 

Where  a  photograph  is  taken  for  a  paying  castomer,  the  Copjnght  in 
photographer  will  be  restrained  from  multiplication  of  copies,  dn»^^fc<:. 
if  the  sitter  is  registered  as  proprietor  (r),  and  even  il  he  is 
Dot  registered,  on  the  groand  of  implied  contract  or  confi- 
dence («).  Where  the  photographer  asks  for  a  sitting,  and  the 
sitter  pays  nothing,  the  copyright  will  be  the  photographer's  (t). 
The  question  in  each  case  is : — Was  the  negative  taken  for  the 
aitter  for  valuable  consideration?  If  so,  the  copyright  belongs 
to  biin  (u). 

The  Act  of  1862  differs  from  the  Literary  Copyright  Act, 
1342,  in  requiring  registration  to  precede  tfie  in/'ringenient, 
instead  of  simply  preceding  the  suing  for  such  an  infringe- 
ment  (x).  But,  as  stated  above,  it  is  sufficient  for  an  assignee 
to  register  his  own  assignment,  without  any  registration  of  the 
original  copyright  or  prior  assignments  (jf). 

Infringement  consists  in  the  reproduction  of  the  picture  or  infrincmBnt. 
its  design  by  any  means  and  in  any  size,  so  as  to  interfere  with 
the  artist's  reputation  or  the  commercial  valne  of  his  work  (2). 
A  reproduction  of  part  of  a  design  is  also  an  infringement  (a), 
A  mere  descriptive  sketch  is  not  a  reproduction  of  the 
design  (b).  A  copy,  not  directly  from  the  plaintiff's  work,  but 
ftom  a  legitimate  reproduction  of  it,  may  be  an  infringement  (c). 

It  is  immaterial  that  the  defendant's  picture  is  a  bad  or 
inartistic  copy  (d),  or  whether  it  is  made  for  profit  or  not  («) ; 

(¥)  Thomat   T.  Turner,  33  C.  D.  715. 

292.  (i)  Jix  parte  Beat,  L.  B.  3  Q.  B. 

(r)  2S  4  26  Vict  c.  68,  e.  1.  289;  Dicks  y.  Brookt,  16  C.  D.  22; 

(i)  PoUard  v.  PhoUtgraphk  Co.,  bnt  see  {1894)  3  Ch.  p.  130. 

C.  D.  345.  (a)  London    Stereoscopic    Co.    v. 

{«  Mdi-ille  V.  Mirroro/Li/e  Co.,  Kelly,  5  T.  L.  E.  169. 

(1885)  2  Ch-  631.  (6)  (1894)  3  Ch.  p.  13*. 

{")  lb.  (c)  (1894)  3  CL  p.  127 ;    (1895) 

(J(  Tart  V.  Prietter,  19  Q.  B.  D.  A.  C.  p.  28. 

«».  (rf)  (1896)  A.  C.  p.  26. 

(j)  Otocm'  Vine,  L.  E.  4  Q.  B.  (e)  (1894)  2  Cli.  p.  9. 
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C^  ^III.     but  it  mast  be  something  in  the  nature  of  a  picture.  A  to^an 
'■ —  vivant,  lor  instance,  would  not  be  an  infringement  (/). 

Where  a  picture  has  been  engraved,  there  may  be  either 
infringement  of  the  copyright  in  the  painting,  or  infringement 
of  copyright  in  the  engraving ;  but  in  the  latter  case  it  most 
be  proved  that  the  piratical  copy  was  made  from  the  engraving 
and  not  from  the  painting,  as  a  second  engraving  made  direct 
from  the  painting  does  not  infringe  the  copyright  in  the  first 
engraving  (j). 

The  person  to  ene  for  an  infringement  muBt  be  the  proprietor 
when  the  infringement  is  committed  ('()• 

The  copyright  cannot  be  registered  in  the  name  of  the  pro- 
prietor's nominee  or  agent  (unless  the  property  is  actually 
vested  in  such  person  as  trustee),  and  if  this  is  done,  joinder 
of  the  unregistered  proprietor  as  co<plaintiff  with  the  nominee 
or  agent  will  not  render  the  action  maintainable  (t). 

The  defendant's  ignorance  that  he  has  been  dealing  with  a 

copyright  picture  is  no  defence  (k),   and  printers,   though 

merely  innocent  agents,  are  liable  for  infringement  as  well  as 

the  publishers  (0. 

impoTtatkn  of        The  importation  into  this  country  of  imitations  of  paintings, 

pti»     wor        drawings,  and  photographs  which  come  within  the  provisions 

of  the  statute  ie  expressly  prohibited  (in). 
Etemediw.  A  remedy  by  action  for  damages  is  given  by  the  11th  section 

of  the  statute  to  the  owner  of  the  copyright,  and  it  is  declared 
that  he  may  in  such  action  recover  and  enforce  the  delivery  to 
him  of  all  unlawful  repetitions,  copies,  and  imitations  and 
negatives  of  photographs,  or  may  recover  damages  for  the 
retention  or  conversion  thereof.  No  limitation  of  time  within 
which  actions  are  to  be  brought  is  prescribed  by  the  Act.  The 
right  to  damages  under  the  section  extends  to  the  sale  after 
registration  of  copies  made  and  imported  before  registration  (n). 

(/)  (ISW)  2  Ch.  pp.  6,  8,  10.  463. 

is)  Liscat  V.  CWif,  13  C.  D.  872:  (k)  (1885)  A.  C.  p.  29. 

but  eee  Tuck  v.  Caiiioti,  51  L.  J,  Q.  (0  Batctitt  v.  Li.iidtm  /Wu»(m(<rf, 

B.  363.  d-c.,  (1900)  1  Ch.  73. 

(/.)  LmkIvu  I'riutiiig  Alliance  v.  (m)  25  4  26  Vict.  c.  68,  b.  10. 

tW.  (1891)  3  Ch.  291.  (h)   Tuck  v.  Printtr,  19  a  B.  D. 

(0  Petty  T.  Toyior,  (1897)   1  Ch.       629. 
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THE   IKFSINGEMBKT   OF   C0F7BIOHT. 


Tbe  statement  of  claim  should  allege  all  the  material  tacts    cbap.  viiL 
which  show  that  tbe  right  for  an  invasion  of  which  the  action  - 


8  brought  is  actually  vested  in  the  plaintiff  (o) ;  and  in  par-  P'«™^ 
ticular  it  must  state  when  the  registration  by  the  plaintiff  took 
place  (p).  If  the  plaintiff  claims  as  assignee  of  the -copyright, 
he  must  state  that  the  assignment  has  been  made  to  him  and 
in  writing. 


SECTION    Vn. — OOFTItlOHT   IN    SODLPTUHE   AND    BUSTS. 

CoFTHiaHT  in  scalpture  and  busts  depends  on  54  Geo.  III. 
c.  56.  That  statute  enacts  that  every  person  who  shall  make 
or  cause  to  be  made  any  new  and  original  sculpture  or  model 
er  cast  of  any  of  the  things  there  mentioned  shall  have  the  sole 
right  and  property  therein  for  a  certain  period,  provided  he 
do  in  every  case  cause  his  name  with  the  date  to  be  put  on  all 
and  every  such  thing  before  it  is  published  (_q). 

Casts  of  fruit  and  leaves,  being  new  and  original,  are 
"  matters  of  invention  in  sculpture  "  within  this  enactment  ()*). 

A  public  exhibition  of  tbe  work  is  equivalent  to  publica- 
tion {»).  ' 

The  statute  gives  an  action  for  damages  against  any  person 
vbo  shall  make  or  import  or  cause  to  be  made  and  imported  or 
exposed  to  sale  or  otherwise  disposed  of  any  pirated  copy  or 
pirated  cast,  whether  it  be  produced  by  moulding  or  copying 
from  or  imitating  in  any  way  tbe  original  (t). 

Representing  a  statute  as  a  taUeau  rivant  is  not  an  infringe- 
ment of  the  copyright  therein.  It  seems  that  the  drawing  or 
painting  of  a  statue  would  not  infringe  copyright  in  tbe  statue, 
and  conveiBely  that  a  statue  or  bas-relief  representing  a  picture 
would  not  infringe  copyright  in  tbe  picture  (u). 

(o)  Ante,  p.  2T6.  {«)  Turner  v.  Sobinaoti,  10  Ir.  Ch. 

(p)  Dupuy     V.     Dillir),     W.   N.  616. 

(1878)  145.  (()  M  Geo.  in.  c.  56,  9.  3. 

ia)  M  Geo.  in.  a.  I.  («)  ffmi/ilamiffl  v.  Empire  Thtatre, 

(r)  Caproni  v.  Alberti,  63  L.  T.  (1894)  2  Ch.  1. 
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IMJONOTIONS    TO   BESTRAIN 

An  assignee  of  the  copyright  of  the  aBBignment  to  him,  &e., 
-  by  deed,  attested  by  two  or  more  credible  witnesBes,  ia  not  liable 
to  an  action  for  copying,  casting,  oi-  vending  the  same  (x). 

The  conditions  under  which  the  copyright  is  acquired  are 
almost  identical  with  those  required  to  be  performed  in  order 
to  obtain  a  copyright  under  the  Engraving  Acts.  When  a 
sculptor  models  or  designs  for  himself  and  afterwards  executes 
from  such  models  a  finished  bust  in  marble  or  any  other 
material,  it  is  not  sufficient  for  the  sculptor  in  order  to  acquire 
the  copyright  therein  to  affix  his  name  and  the  year  when  the 
finished  copy  from  the  model  was  executed ;  he  must  confona 
strictly  to  the  letter  of  the  Act,  and  therefore  engrave  on  the 
model  as  well  as  on  every  cast  or  copy  thereof  his  name  and 
the  day  of  the  month  when  the  model  is  first  shown  or  other- 
wise published  in  his  studio  or  elsewhere ;  and  such  date  mnet 
never  be  altered. 

The  statement  of  claim  should  allege  all  the  material  facte 
which  show  that  the  right  for  an  invasion  of  which  the  action 
is  brought  is  actually  vested  in  the  plaintiff  under  the  pro- 
visions of  the  Act,  and  in  particular  it  must  allege  that  the 
plaintiff  caused  his  name  with  the  date  to  be  put  upon  all  and 
every  new  and  original  sculpture,  model,  copy,  or  east,  or  as 
the  case  may  be,  on  every  cast  from  nature  before  the  same 
was  put  forth  and  published. 

The  defendant  by  his  statement  of  defence  must  deny  the 
allegations  in  the  statement  of  claim  (i/).  He  may  also  allege 
that  the  plaintiff's  right  has  expired  before  the  commencement 
of  the  action,  or  that  the  right  of  action  is  barred  by  the  lapse 
of  sis  months  after  the  discovery  of  the  alleged  offence  before 
the  action  was  brought  {z),  or  that  the  defendant  had  purchased 
the  right  or  property  of  the  original  sculpture  or  model  (a). 

(X)  54  Oeo.  UI.  c,  56,  s.  4.  (z)  See  54  Geo.  III.  c.  56,  s.  5. 

ty)  Ord.  XIX.  5  ;  Appendix  D.,  (o)  lb.  s.  4. 
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BBCTION   imi. — COPYRIGHT    IN   DESIGNS. 

[T  in  DeeignB  depends  upon  th 
and  Trade  Marks  Acts,  1883  and  1886  (b). 

When  a  design  is  registered,  the  registered  proprietor  of  the 
design  has,  subject  to  the  provisions  of  the  Act,  copyright  in 
the  design  during  five  years  from  the  date  of  registration  (c). 

"  Design  "  for  the  purposes  of  the  Act  means  any  design 
applicable  to  any  article  of  manufacture  or  to  any  substance 
artificial  or  natural,  or  partly  artificial  and  partly  natural, 
whether  the  design  is  applicable  for  the  pattern  or  for  the 
shape  or  configuration  or  for  the  ornament  thereof,  or  for  any 
two  or  more  of  such  purposes,  and  by  whatever  means  it  is 
applicable,  not  being  a  design  for  a  sculpture  or  other  thing 
within  the  protection  of  the  Sculpture  Copyright  Act  {d). 

Copyright  means  the  exclusive  right  to  apply  a.  design  to  any 
article  of  manufacture  or  to  any  such  substance  as  aforesaid  in 
the  class  or  classes  in  which  the  design  is  registered  (e). 

The  proprietor  of  any  new  and  original  design  (/),  not  pre-  Registratioi 
vionsly  published  in  the  United  Kingdom,  may  have  his  design 
registered  (g),  and  is  on  registration  entitled  to  have  a  certificate 
of  registration  (k). 

To  entitle  a  design  to  be  registered,  the  design  must  be  either 
substantially  new  or  substantially  original,  having  regard  to 
the  nature  of  the  subject  to  which  it  is  to  be  applied.  A  design 
is  not  a  proper  subject  for  registration  unless  there  is  a  clearly 
marked  and  defined  difference  involving  substantial  novelty 
between  that  which  is  to  be  registered  as  a  new  design  and 
that  which  has  gone  before  (i)-  It  is  not  necessary  that  there 
should  be  invention.  Novelty  in  the  idea  of  the  design  itself 
is  uot  necessary ;  it  is  sufficient  if  there  is  novelty  in  the 

{h)  46  &  57  Vict.  e.  57,  w.  47—  prietor,  46  &  47  Viot.  o.  37.  a.  61. 

61 :  51  ft  52  Viot.  0.  50.  (j)  lb.  bb.  47,  48. 

M  46  ft  47  Vict.  c.  37.  e.  60.  (A)  lb.  8.  49. 

(rf)  46  4  47  Viot.  0.  67,  b.  60.  (0  Z,e   May  v.  Wrleh,  28  0.  D. 

(t)  lb.  24 ;  ^  Bdlaxyii,  14  B.  P.  0.  909. 
(/)  See  u  to  wlio  is  tke  pro- 
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ctuip.  VIII.     application  of  the  design  to  Bome  article  of  manufacture  ik), 

~ —  The  mere  combination  of  old  materiale  in  an  old  manner  ma; 

be  registered,  if  there  be  a  new  design.  But  to  be  a  new 
design,  the  combination  of  old  materials  mast  eonstitnte  one 
design  and  must  not  be  a  mere  multiplicity  of  old  desigiiB  (0- 
Further,  a  previously  known  design  may  be  registered  if 
applied  to  quite  different  articles,  and  even  a  registered  design 
may  be  registered  by  another  person  if  applied  to  quite  different 
AtticleB  of  another  class  {m).  A  design  is  a  proper  subject  for 
registration,  though  it  has  no  artistic  merit,  and  though  il 
might  have  been  the  subject  of  a  patent  (»)■  A  design  may 
be  registered  for  part  of  an  article  as  well  as  for  a  complete 
article  (o) . 

No  person  is  entitled  to  the  benefit  of  the  statute  unless  the 
design  has  been  registered  before  pubUcation.  If  there  has 
been  publication  of  the  design  in  the  United  Kingdom,  it  can- 
not be  afterwards  registered  (p).  It  the  public  have  become 
possessed  of  the  invention  by  any  means  whatever,  even,  it 
seems,  by  breach  of  confidence,  it  cannot  be  registered  (;). 
Sut  the  exhibition  of  a  design  at  an  industrial  or  international 
exhibition  certified  as  such  by  the  Board  of  Trade  will  not 
prevent  or  invalidate  registration,  provided  certain  conditions 
are  complied  with  {r). 

Before  delivery  on  sale  of  any  articles  to  which  a  registered 
design  has  been  applied,  the  proprietor  of  the  design  shall 
cause  each  article  to  be  marked  with  the  prescribed  mark  or 
with  the  prescribed  word,  or  words,  or  figures  denoting  that 
the  design  is  registered  ;  and  if  he  fails  to  do  so,  the  copyright 
in  the  design  shall  cease,  unless  the  proprietor  shows  that  he 
took  all  proper  steps  to  ensure  the  marking  of  the  article  («). 

(fl  Saatidert  v.  Wiel.  10  E.  P.  C.  (»)   Walixr     <fe     Co.    v.     FalUr!: 

29,  douhting  Adam*  v.  Cfementton,  Iron  Co.,  4  E,  P.  0.  390. 
12  CD.  716.  (o)  lb. 

(i)  JfMtwoHh  V.   Macrat,  L.  E.  (p)  46  &  47  Vict,  c  67,  8.  47. 

2  H.   L.  380;   Latarae  v.  Charla,  (q)  4  B.  P.  C.  p.  416,  ptr  Fry, 

16  Eq.  117;  JtiMt  v.   Orimshaw,  L.J. 
HE.  P.  C.  3dl.  (r)  46  &  47  "Vict  <j.  87,8.37. 

(m)  Re  Clarkt'a  i>««.p«,  (1*96)  2  (i)  ■t6&47Viot.  c  d7.  B.51;8ee 

Ch.  38.  Wittman  v.   OppatAHm,  27  C.  D. 
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But  the  proprietor  ia  not  deprived  of  protection  because  he     '^'l^y,^' 

places  on   the  articles,  beaideH  the  registered  number,  other 

QOiDbers  which  ought  not  to  be  there  (t)- 

During  the  existence  of  copyright  in  any  design,  no  person 
may  without  the  Ucence  or  written  consent  of  the  registered 
proprietor  apply  such  design  or  any  fraudulent  or  obvious 
imitation  thereof,  in  the  class  or  classea  of  goods  in  which 
such  design  is  registered,  for  purposes  of  sale  to  any  article 
of  manufacture  or  to  any  substance  artificial  or  natural,  or 
partly  artificial  or  partly  natural.  Nor  may  any  person 
publish  or  expose  for  sale  any  article  of  manufacture  or  any 
substaDCd  to  which  such  design  or  any  fraudulent  or  obvious 
imitation  thereof  shall  have  been  so  applied,  knowing  that  the 
same  has  been  so  applied  without  the  consent  of  the  registered 
proprietor  (u) .  An  injunction  may  be  granted  against  the  mere 
manufacture  of  articles  to  which  a  registered  design  is  wrong- 
folly  applied,  even  where  it  is  not  intended  to  sell  the  articles 
till  after  the  expiration  of  the  copyright  (x) . 

The  registered  proprietor  of  any  design  may  bring  an  action 
for  the  recovery  of  any  damages  arising  from  the  application 
of  any  such  design  or  of  any  fraudulent  or  obvious  imitation 
thereof  for  the  purpose  of  sale,  to  any  article  of  mannfacture 
or  substance,  or  from  the  publication,  sale  or  exposure  for  sale 
by  any  person  of  any  article  or  substance  to  which  such  design 
or  any  fraudulent  or  obvious  imitation  thereof  shall  have  been 
so  apphed,  such  person  knowing  that  the  proprietor  had  not 
given  his  consent  to  such  application  {i/). 

The  right  of  action  is  given  to  the  registered  proprietor 
eiclasively,  and  a  licensee  cannot  sue  (2),  but  an  equitable 
assignment  may  be  registered  (a). 

In  an  action  for  infringement  it  is  generally  advisable  to 

2S0;   Sarasin   v.   Hamd,  32  Beav.  G.  &  Sm.  496. 
151;  Heywood  v.  Potter,  1  E.  &  B.  (y)  48  &  47  Vict.  o.  37,  b.  S9. 

439 ;  Fielding  t.  Hawlty,  48  L.  T.  See   ae    to   fiaiidulent    imitation, 

639.  Barran  v.  L'imat,  28  W.  E.  973. 

(()  Harper  t.    Wright,    (1896)   1  (z)   Woolltif  v.  Broad,  (1892)  I  Q. 

Ch.  142.  B.  806. 

(u)  46  &  47  Vict.  o.  57,  b.  58.  (u)  Be  Catey,  (1892)  1  Ch.  10*. 

(k)  McCrat  v.  Holdtworth,  2  De 
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apply  for  an  interlocutory  injanetion  (6).  On  the  hearing  of 
sneh  an  application  the  Court  will  consider  the  balance  of  con- 
venience and  inconvenience  of  the  parties  (c) ;  and  where  there 
is  a  coneiderahle  [conflict  of  teetimony  the  application  will 
generally  be  ordered  to  stand  to  the  hearing  {d). 

Ignorance  of  the  registration  of  a  design  does  not  ezcnse  a 
piracy  of  the  right  therein  (e),  though  it  may  affect  the  question 
of  costs  (/). 

The  statement  of  claim  must  allege  that  the  plaintiff  is  the 
proprietor  of  the  design  registered,  and  that  he  has  cansed 
each  article  delivered  lor  sale  to  be  marked  with  the  pre- 
scribed mark  or  word  or  figures  denoting  that  the  design  is 
registered  ((/).  There  should  also  be  an  allegation  that  the 
design  is  new  and  original  (k),  and  that  it  has  been  used  in 
this  country  within  six  months  of  its  registration  or  has  not 
been  used  in  any  foreign  country  (i),  and  that  the  defendant 
has  committed  the  alleged  piracy  without  the  plaintiff's  licence 
or  consent ;  and  in  cases  where  the  defendant  is  charged  with 
having  sold  or  exposed  for  sale  any  article  or  any  substance  to 
which  the  design  or  any  fraudulent  imitation  thereof  has  been 
applied,  there  must  be  an  allegation  that  he  did  so  knowing 
that  the  same  has  been  so  applied  without  the  consent  of  the 
plaintiff  (&). 

The  defendant  may  resist  the  action  on  the  ground,  (1)  that 
the  alleged  acts  of  piracy  were  not  done  by  him,  or  (2)  that 
they  do  not  constitute  a  piracy,  or  (3)  that  the  plaintiff's  design 
is  invalid,  or  (4)  that  the  copyright  in  the  same  no  longer 
exists. 

At  the  trial  the  articles  alleged  to  be  piracies  should  be  pro- 
duced in  Court  in  order  that  they  may  be  compared  with  the 
original  design  and  the  articles  to  which  it  bos  been  attached 


(t)  13  C.  D.  p.  196.  G.  &  8m.  497 ;  UaUett  v. 

(e)  Oni/ton  v.  Watton,  51  L.  T.      W.  N.  (1879)  107. 
141;  KimoUt  v.  BeMuM,  12  B.  P.  (/)  Poit,  p.  337. 

C.  137.  ig)  Ante,f.  318. 

{d)  Milthfll  V.   Henry,  lo  0.  D.  (A)  46  &  47  Vict.  c.  57,  8. 

p.  195.  .  (0  lb.  8.  54. 

(e)  McCrae  v.  HiAdsivortk,  2   De  (k)  Aide,  p.  319. 
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b.r  the  proprietor  {I).    The  question  of  novelty  mast  be  deter- 
iniDed  by  ocular  eomparison,  and  it  is  immaterial  to  consider  - 
whether  there  ia  any  utility  in  the  design  (m). 


SECTION    IX, — INTERNATIONAL   COPYRIGHT. 

The  International  Copyright  Acts,  1844  to  1886,  empower  intematjonaT 
the  Kii^,  by  order  in  Council,  to  direct  that  aa  regards  ""  * 
literary  and  artistic  works  first  published  in  a  foreign  country, 
the  aathor  shall  have  copyright  therein  during  the  time 
specified  in  the  order  not  exceeding  the  period  during  which 
authors  of  the  like  works  first  published  in  England  have 
copyright  (m). 

The  19th  clause  of  the  International  Copyright  Act,  7  &  8 
Vict.  c.  12,  which  enacts  that  no  aathor  of  any  book  or 
dramatic  piece,  which  shall  be  first  published  out  of  the 
liritisb  dominiona,  shall  have  copyright  therein,  otherwise 
than  mider  the  proviaiona  of  the  Act,  applies  tp  Britiah  sub- 
jects first  publishing  in  a  country  with  which  no  international 
convention  exists  (o).  A  British  author  who  first  pabtishea  in 
a  country  with  which  a  convention  has  been  made  under  the 
Statute  is  entitled  to  protection.  If  no  convention  has  been 
made  with  the  country  in  which  he  first  publishes,  he  cannot 
be  protected  (p).  In  the  caae  of  dramatic  compositions,  the 
public  representation  ia  a  publication  within  the  meaning  of 
the  Statute  (g). 

"Published  "  insect.  11  of  the  Act  of  1886  includes  the  case 
of  exhibiting  a  painting ;  and  the  country  where  it  is  first 
publiabed  is  the  country  of  origin,  so  that  compliance  with 
the  formalities  of  the  law  of  that  country  gives  the  owner  the 
right  to  sue  here  (r). 

[!)  Sheriff  V.  CinUi,  1  B.   &  M.  (•>)  Boiuriwall  v.  Delajield,  1  H.  & 

139.  U.  597. 

H  Heda  Foundry  v.  Walktr,  6  (/))  lb.:  Boucicavlt  v.  Chatterton, 

fi.  P.  C.  5M.  6  C.  D.  267. 

(t>)  49  4  50  Vict.  c.  33,  Orf.  in  (g)  lb. 

Coundl,  2  Deo.  1887,  IstSch.  Art.  (r)  Hanfstamgl      t.      American 

11.  Tobaccn  Ct/.,  (1895)  1  Q.  B.  347. 
K.I.  21 
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The  expreBsion  "  literary  and  artistic  work  "  means  ever; 

-  book,  print,  lithograph,  article  of  sculpture,  dramatic  piece, 

musical  composition,  painting,  drawing,  photograph  and  other 

work  of  literature  and  art,  to  which  the  Copyright  Act  or  the 

International  Copyright  Acts,  as  the  ease  requires,  extend  («). 

Where  a  book  being  a  book  or  dramatic  piece  is  first  pro- 
duced in  a  foreign  country  to  which  an  order  under  the 
International  Copyright  Acts  apply  the  author  or  his  lawful 
representatives  shall  for  the  period  of  t«n  years  from  the 
publication  of  the  original  work  have  the  same  right  of  pre- 
venting the  production  in  or  importation  into  the  British 
dominions  of  any  translation  not  authorised  by  him  of  such 
work  as  he  has  of  preventing  the  production  and  importation 
of  the  original  work  ((). 

The  law  relating  to  copjrright  applies  to  a  lawfully  pro- 
duced translation  of  a  work  in  like  manner  as  if  it  vere  an 
original  work  («). 

If  at  the  end  of  ten  years  he  has  not  published  an  authorised 
translation  he  loses  this  right,  but  if  be  has  published  such 
a  translation  the  right  is  co-existent  with  his  copyright  (j-). 
The  translation  need  not  be  absolutely  literal ;  it  is  snfBcient 
if  it  is  substantially  a  translation  (y). 

Articles  from  newspapers  or  periodicals  published  in  any  of 
the  countries  of  the  Union  may  be  reproduced  in  original  or 
in  translation  in  the  other  countries  of  the  Union,  milees 
the  authors  or  publishers  have  expressly  forbidden  it.  For 
periodicals  it  is  sufiQcient  if  the  prohibition  is  made  in  h 
general  manner  at  the  beginning  of  each  number  of  the 
periodical.  This  prohibition  does  not  apply  to  articles  of 
political  discussions  or  to  the  reproduction  of  the  news  of 
the  day  or  current  topics  (z). 


(a)  49  &  dO  Vict.  c.  ;13,  s.  11.  See 

Sch.  Art.  VI. 

Ord.  in    Council,    2    Dec.    1887, 

{x)  This  seeme  to.be  the  eflw*  of 

letSch.  Art.  rV. 

the  section. 

(1)  49  &  50  Vict.  0.  33,  BS.  3,  9, 

{j()  Laiiri  V.  Semd,  (1892)  3  Cli. 

Ord.  in    Council,    2   Deo.     1887, 

402. 

lat  Sch.  Art.  V. 

(z)  Ord.  in  Council,  2  Dec  1881, 

{«)  49  &  50  Vict  0.  33,  8.  5,  sub-a. 

let  Sch.  Art.  Vn. 

3,  Ord.  in  Council,  2  Dec.  1887,  1st 
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The  protection  of  the  Acta  applies  to  the  public  represents-     <^W-  vill. 

tion  of  dramatic  or  dramatico-masical  works,  whether  such 

works  be  pablished  or  not.  Authors  of  dramatic  or  dramatico-  dnmatiB  «ark». 
mnsical  works  or  their  lawful  representatives  are,  during  the 
eiiatence  of  their  esciusive  right  of  translation,  equally  pro- 
tected against  the  unauthorised  public  representation  of  trans- 
lations of  their  works.  The  protection  of  the  Acts  applies 
equally  to  the  pablic  performance  of  unpublished  musical 
works  or  of  published  works  in  which  the  author  has  espreasly 
declared  on  the  title  page  or  commencement  of  the  work  that 
he  forbids  the  public  performance  {a). 

The  proviso  in  15  &  16  Vict.  c.  12,  b.  6,  permitting  fair  Adiputions,  &c 
imibttione  or  adaptations  to  the  English  stage  of  any  dramatic 
{nece  or  musical  composition  published  in  any  foreign  country 
does  not  apply  to  any  dramatic  pieces  to  which  protection  is 
extended  by  virtue  of  Order  in  Council,  2nd  Dec.  1887  {b). 

Unaithorised  indirect  appropriations  of  a  literary  or  artistic 
Tork,  of  various  kinds,  such  as  adaptations,  arrangements  ot 
masie,  &c.,  &c.,  are  the  illicit  reproductions  to  which  the  con- 
vention applies,  when  they  are  only  the  reproduction  of  a 
particular  work,  in  the  same  form  or  in  another  form,  with 
oon-essential  alterations,  additions,  or  abridgments  so  made 
as  not  to  confer  the  character  of  a  new  original  work  (c). 

The  author  of  any  literary  or  artistic  work  first  produced  Act  applies  to 
before  the  date  at  which  the  Order  in  Council  comes  into 
operation  has  the  same  rights  and  remedies  to  which  he  is 
entitled   uader    sect.   6  of  the  International   Copyright  Act, 
1886  id). 

Under  the  former  law  as  to  International  Copyright  the  KegutntioD  out 
aathor  of  a  literary  or  artistic  work  first  published  in  a  foreign  ""^'^' 
constry  wm  not  entitled  to  the  benefit  of  the  International 
C^ifpyrigbt  Aete  unless  his  work  was  duly  registered  in   this 
«nntry  and  copies  of  it  bad  been  duly  delivered  {e).    But  the 

(a)  lb.  Art.  IX.  3;  LauH  t.   Beiiad.  (1882)  3  Ch. 

<»)  36  ft  39  Vict,  c  12.  M2. 

(e)  Orf.  in  Council,  2  Dec.  1887,  (e)  7  ft  8  Vict.  c.  12,  s.  6 ;  Fairlie 

1st  Sell.  Art.  X.  V,  ZtrxMg^,  4  App.  Ca.  726. 
[d)  Old.  in  Coundl,  2  Dee.  1887, 

21—2 
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Act  of  1886,  s.  4,  provides  that  the  provisions  of  the  Inter- 
national Cop.vright  Acts  as  to  registration  and  delivery  of 
copies  of  works  shall  only  apply  so  far  as  is  provided  by  the 
Order  in  Council.  The  Order  in  Coaneil  contains  no  such 
provision,  and  therefore  registration  is  not  necessary  to  give  a 
right  to  sue  for  infringement  (./■). 

An  English  author  seeking  to  prevent  infringements  of  his 
copyright  in  foreign  countries  must  apply  to  the  foreign  and 
not  to  the  English  courts  {p). 

The  International  Copyright  Act,  1866,  limits  the  dnration 
of  the  term  of  copyright  to  that  prescribed  by  the  law  of  the 
country  of  origin  of  the  proprietor.  But  when  the  right  to 
sue  in  the  country  of  origin  is  established  the  remedies  are 
regulated  by  the  law  of  the  country  in  which  the  infringenenc 
takes  place.  Thus  an  injunction  may  be  granted  here,  thongh 
such  a  remedy  is  unknown  in  the  country  of  origin  (/*). 

In  ordinary  cases  it  will  be  sufficient  in  order  to  enable  the 
author  of  a  work  protected  by  the  convention  to  see  that 
his  name  be  indicated  in  the  work  in  the  accustomed  manner. 
For  anonymous  or  pseudo-anonymous  works,  the  publisher 
whose  name  is  indicated  on  the  work  is  entitled  to  protect  the 
rights  belonging  to  the  author.  He  is,  without  other  proof, 
the  lawful  representative  of  the  anonymous  or  pseudo- 
anonymous  author  (i). 

The  Court  may  when  it  is  necessary  require  the  production 
of  a  certificate  from  the  competent  authority  to  the  effect 
that  the  formalities  prescribed  by  law  in  the  country  of  origin 
have  been  accomplished  (k). 

Copies  of  books  wherein  copyright  is  subsisting  printed  in 
foreign  countries  other  than  those  wherein  the  book  was  first 
published  may  not  be  imported  (0-  Where  an  English  wpj- 
right  is  subsisting  in  a  book  first  published  in  a  foreiga 


(/)  Huv/itaeitgl  v.  Amermin 
Tiibuta,  Co.,  (1895)  1  Q.  B.  347. 

(</)  Morocco  Bound  r.  Harrit, 
(1893)  1  Ch.  fiSa. 

(/<)  B<t4chel  V.  /.Mirfou  niuttreled, 
rf-f.,  (1900)  1  Ch.  T3. 


(0  Ord.  in  Council,  2  Dm.  188T. 
Ut  Sch.  Art.  XI. 

(ft)  49  &  50  Viot  c.  »,  B.  7.  See 
u  to  upplication  of  th«  Act  to 
Colonies,  ib.  s.  8  (2). 

(0  7  4  8  Tiet.  c  12,  ».  lO. 
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eoantry  it  ia  unlawful  for  any  one  without  the  coneent  o£  the     ^^P-  ™'- 

proprietor  of  the  English  copyright  to  import  into  England 

for  bale  copies  of  the  book  published  abroad  though  lawfully 
printed  by  the  owner  of  the  original  copyright  in  the  country 
where  the  book  was  first  published  (m). 


SECTION  X. — ACCOUNT,  COSTS,  ETC. 

Wbebb  an  action  for  infringement  of  copyright  is  brought 
to  a  hearing  and  a  perpetual  injunction  granted,  the  plaintiff 
is  entitled  to  an  account  of  profits  as  incidental  to  the  rehef 
by  injunction  {")■ 

If  the  account  is  small,  it  is  usually  waived  (o),  but  when  it 
is  not  waived,  the  Court  grants  it  upon  principles  which  have 
been  thus  stated  by  Wigram,  V.-C,  in  Colbiiru  v.  Simmsip), 
"  The  Court  does  not  by  an  account  accurately  measure  the 
damage  sustained  by  the  proprietor  of  an  expensive  work  from 
the  invasion  of  hia  copyright  by  the  publication  of  a  cheaper 
book.  It  is  impossible  to  know  how  many  copies  of  the 
dearer  book  are  excluded  from  sale  by  the  interposition  of  the 
cheaper  one.  The  Court  by  the  account,  as  the  nearest 
approximation  which  it  can  make  to  justice,  takes  from  the 
wrongdoer  all  the  profits  he  has  made  by  his  piracy,  and 
gives  them  all  to  the  party  who  has  been  injured.  In  doing 
that  the  Court  may  give  the  injured  party  more  in  fact  than 
he  is  entitled  to,  for  non  constat  that  a  single  additional  copy 
of  the  more  expensive  work  would  have  been  sold,  if  the  injury 
by  the  sale  of  the  cheaper  work  had  not  been  committed. 
The  Court  does  not  give  anything  more  than  the  account"  {q). 
The  account  is  limited  to  the  net  profits  actually  made  and 
the    monies   actually    received    by   the   wrongdoer  (r).     The 

(hi)  PitU  V.   a«orge,  (1896)  2  Ch.  M.  247. 
866.  (,,)  2  Ha.  560, 

(w)  IMe   V.  Bradbury,  12  C.  D.  (./)  /*. 

899.  (r)  Di'l/t  T.  Delamotf,  3  K.  &  J. 

(of  See  FratltUa  y.  IVellrr,  2  E.  &  o81. 
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ciwp.  VIII.     account  may  be  ascertained  from  affidavits  made  by  or  oq 

—  behalf  of  the  defendaDta  (»). 

Deiirer;  up  of        The  dohvery  up  of  the  pirated  copies  depends  enUrei;  apon 

puMM  oapiei.  gt;^^^^^^  There  is  not  any  common  law  right  on  the  subject(0. 
The  23rd  section  of  the  statute  5  &  G  Vict.  c.  45,  which  gives 
the  registered  proprietor  of  copyright  in  literary  matter  the 
right  to  have  all  the  unsold  copies  of  a  pirated  book  deUvered 
up,  does  not  give  him  any  right  to  more  than  the  osual 
account  of  the  net  profits  of  all  the  copies  which  may  have 
been  sold.  He  has  no  right  to  an  account  of  the  gross  pro- 
ceeds. To  recover  the  unsold  copies  he  must  proceed  at 
law  (»)•  At  law  he  is  entitled  to  have  all  the  unsold  copies 
delivered  up  to  him  for  his  own  use  without  making  auy 
compensation  for  the  cost  of  production  and  publication  (j). 
The  Court,  however,  has  power  under  its  general  jurisdiction 
to  order  that  the  copies  unsold  which  have  been  printed  in 
violation  of  the  right  of  the  plaintiff  shall  be  delivered  up  to 
be  destroyed  (3/). 

In  a  case  within  the  Copyright  of  Designs  Act,  6  4  6  VicU 
c.  100,  Knight-Bruce,  L.  J.,  made  an  order  for  the  delivery  up 
to  the  plaintiff,  for  the  purpose  of  being  destroyed,  of  all  draw- 
ings and  cards  used  by  the  defendant  in  applying  his  design, 
and  also  of  all  articles  manufactured  by  the  defendants  to 
which  the  plaintiff's  design  had  been  applied  (z). 

Diaoorery.  The  defendant  must,  if  required  to  do  so  for  the  purposes  of 

the  account  or  the  inquiry  as  to  damages,  set  out  the  number 
of  copies  containing  pirated  matter  which  have  been  sold  by 
him  (a).  The  plaintiff  is  entitled  to  continue  the  suit  until 
the  discovery  be  given  (&). 

(.)  i'.*(!V.Ar.Viofe»,  20L.T.9O9;  DeG.  ft  Sm.  852 ;  K^ly  v.  Hudgf,  I 

Ke/ly  v.  Bodye,  29  L.  T.  387.  Set.  660 :  Holf  v.  Bradbury,  12  C. 

(()   Colbunt  T.  Simmt,  2  Ha.  S60.  D.  903. 

(»)  Dfl/e  V.  Delamotli;  3  K.  ft  J.  (i)  Mixraf  v.   HMtwortl,,  2  De 

Ml.  G.  &  S.  49'. 

(r)  lb. ;  B<Jt  V.  Bmdhiinj,  12  C.  (a)  W^w-g   v.    Bntt,    12   W.  R. 

D.  903 ;  I$uat»  v.  Fidilfmaii,  49  L,  672. 

J.  Ch.  412.  (6)  See  (Wfturw  v.  Simmt,  2  H«. 

(a)  Dfl/eY.  Drhmottf,  3  K.  &  J.  M3;  iWyv.  flw^w,  1  T.&C.C.C. 

Ml  ;    iViViM  AlbeH   v.   Strange,   2  197. 
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The  principle  of  aesessing  damages  in  all  caaea  ot  literary     Clup.  viii. 

piracy  is  that  the  defendant  is  to  account  for  every  copy  of  his — — 

book  aold,  ae  if  it  had  been  a  copy  of  the  plaintiff's,  and  to  ^™'**^ 
pay  to  the  plaintiff  the  profit  which  he  would  have  received 
Erom  the  sale  of  so  many  additional  copies  (c), 

A  man  whose  copyright  is  invaded  is  prima  facie  entitled  to  Coata. 
an  injunction  with  costs  (tf),  but  the  Court  will  not  as  a  matter 
of  course  order  the  defendant  to  pay  the  costs  (e).  The  plaintiff 
is  not  bound  to  give  notice  to  the  defendant  before  serving 
him  with  the  writ  in  the  action :  and  it  is  immaterial  that  the 
defendant  may  have  innocently  infringed  the  copyright  (J). 
IE  the  defendant  do  not,  after  injunction  obtained,  offer  to  pay 
the  costs,  Euid  to  give  the  plaintiff  all  the  other  relief  to  which 
he  is  entitled,  the  plaintiff  may  bring  the  suit  to  a  bearing, 
and  will  be  entitled  to  the  costs  of  the  auit,  although  at  the 
hearing  he  may  waive  his  right  to  the  other  relief  ig).  But  if 
the  defendant  offers  to  submit  to  the  injunction  with  eoste, 
and  to  give  the  plaintiff  all  the  relief  to  which  he  is  entitled, 
the  Court  will  not  give  the  plaintiff  his  costs  of  the  subsequent 
prosecQtion  of  the  suit  to  the  hearing  {h). 

The  "  full  costs  "  provided  by  the  statute  6  &  6  Vict.  c.  45, 
s.  26,  are  only  the  ordinary  party  and  party  costs  (i).  But  a 
plaintiff  is  entitled  to  High  Court  costs,  though  only  forty 
shillings  is  recovered  (k). 


(f)  Pike  V.  Nkholai,  5  Oh.  260, 
11..JJ1T  Jamea,  L.  J, 

(rf)  Coopw  V.  WhiUingkam,  U 
C.  D.  S07 ;  ante,  p.  272. 

(«)  Walla-  V.  SMnkopf.  (1B»2)  3 
Ch.  189;  BatcM  v.  London  Illat- 
traltd,  etc..  (1900)  1  Ch.  73. 

(/)  nV((man   v.    Oppetthfim,   27 


C.  D.  260. 

(j)  Antr,  p.  273. 

(A)  Ante.  p.  273. 

(.■)  Aveiy  V.  Wood,  (1891)  3  Ca». 
Ho. 

(k)  Ilteve  V.  Uibxm,  (1891)  1 Q.  B. 
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INJUNCTIONS  TO  RE9TR4IN  THB  PIBACT  OP  TIUDE  U&BSS  AND 
TRADE  NAMES  AND  THE  PASSING  OFF  BT  A  HAM  OF  HIS  GOODS 
AS   THE   OOODS   OF   ANOTHER. 

The  jurisdiction  of  the  Court  in  restraining  by  interlocutory 
injunction  the  piracy  of  trade  marks  or  trade  names  and  the 
passing  off  by  one  man  of  his  own  goods  as  being  the  gooda  of 
another  is  in  aid  of  the  legal  right  and  is  founded  on  the  equity 
of  protecting  property  from  irreparable  damage.  The  principles 
upon  which  the  Court  interferes  in  such  cases  are  the  same  as 
those  npon  which  it  acts  in  other  cases  in  protecting  legal 
rights  to  property  from  violation  (a), 

A  trade  mark  is  a  particular  mark,  brand  or  symbol  used  by 
a  trader  or  manufacturer  for  the  purpose  of  denoting  that  the 
article  to  which  it  is  affised  is  sold  or  manufactured  by  him  or 
by  his  authority  or  that  he  carries  on  his  business  at  a  par- 
ticular place.  Where  such  a  mark,  brand  or  symbol  comes  by 
use  to  be  recognised  in  trade  as  the  mark  of  the  goods  of  a 
particular  trader  or  manufacturer  so  that  thereby  persoDB 
purchasing  goods  of  that  description  know  them  to  be  of  bis 
manufacture,  it  becomes  to  that  extent  the  exclusive  property 
of  that  particular  trader  or  manufacturer,  and  no  other  trader 
or  manufacturer  has  the  right  to  brand  the  some  or  a  similftr 
mark  on  goods  of  the  same  description.  By  doing  so  be 
would  be  substantially  representing  the  goods  to  be  of  the 
manufacture  of  the  trader  who  bad  previously  adopted  tbe 
mark  or  brand  in  question,  and  so  would  or  might  deprive 
him  of  the  profit  he  might  have  made  by  the  sale  of  the  goods 
which  the  purchaser  intended  to  buy.    Tbe  law  considers  this 

(«)  Leather  Cloth  Co.  v.  Amtriw,       v.   Heiiry,  13  C.  D.  191. 
Cloth  Co.,  4  D.  J.  &  8. 137;  Mitchell 
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to  be  a  wrong  towards  the  petBon  whose  mark  is  thas  assumed  Jh>p.  IX. 
far  which  he  has  a  right  of  action  {b).  The  right,  however,  to 
tbe  exclusive  use  of  a  trade  mark  is  Hmited  to  its  use  in  eon- 
nectioD  with  a  particular  class  of  goods.  Apart  from  the 
particular  use  or  application  there  is  no  right  to  the  use  of 
the  symhoL.  The  use  of  the  same  mark  or  symbol  in  connec- 
tion with  goods  of  a  totally  different  character  is  not  an 
infringement  of  the  right  (c).  Nor  can  the  right  to  a  trade 
mark  be  severed  from  the  article  indicated  by  it  (d),  nor  from 
the  goodwill  of  the  business  in  which  it  has  been  used  {e). 

Before  the  Registration  Act  of  1875  the  right  to  a  trade  Mode  of  Kcqnii- 
mark  could  only  be  acquired  by  user.  The  right  was  by  the  I'to^do  mwk, 
general  principles  of  commercial  law  established  as  soon  as 
the  particular  article  to  which  the  mark  or  symbol  was  applied 
obtained  acceptance  and  reputation  iu  the  market,  and  tbe 
mark  or  symbol  gained  currency  in  tbe  market  as  an  indica- 
tion of  superior  value  or  some  other  circumstance  that  rendered 
the  article  to  which  it  was  applied  acceptable  to  a  purchaser  (/). 
But  under  that  Act  the  registration  of  a  trade  mark  is  deemed 
equivalent  to  the  public  use  of  such  mark  (17).  The  registra- 
tion of  a  person  as  proprietor  of  a  trade  mark  is  primd  facie 
evidence  of  his  right  to  the  exclusive  use  of  the  trade  mark, 
and  is,  after  the  expiration  of  five  years  from  tbe  date  of 
registration,  conclusive  evidence  of  his  right  to  the  exclusive 
use  of  the  trade  mark  subject  to  the  provisions  of  the  Act  (/()■ 

A  trade  mark  must  be  registered  before  any  action  toTmiemtu'kinTiBt 
prevent  its  infringement  can  be  brought  (i).     The  owner,  "* ''*^**'*'' 

|6)  LratUer  Cloth  Co.\.  American  (/)  M<iattidrrw\.Baisfft,i^.S. 

ClaihCo.,  11  H.  L.  ^38;   Qleruyv.  &S.3WI;  Soniervi/h  v.  Scbembri,  12 

Smith,  2  Dr.  &  8m.  476 ;  Stixo  v.  App.  Ca.  457. 

PrmrzeTtdt,  \  Ch.  192;  Someifiile  Y.  (j/)  fle    IIudtoii'»    Exftutora,    32 

Sthfiabri,  12  App.  Ca.  464.  C.  D.  311. 

(c)  EJtlilen  V.  EdeUUu,  1  D.  J.  &  {h)  46  &  47  Vict.  C  57,  b.  76:  see 

SiAU-.LtatherVtothCo.Y.Amerian),  Mitthtll  \.  Heyiry,    15   C.I).   193; 

*.n<*k  Co.,  4  D.  J.  &  8.  137 ;  Simtrr.  Orr   Bwing  v.  Bfffiilmr  of  Trade 

mllf  Y.  Schtmbri,  12  App.  Ca.  457.  JMarAi,  4  App.Ca.  495;  IteEdwardi 

(J)  CoHoKT.  Qillard,  44  L.  J.  C't.  I'radt  Marks,    30  C.   D.  435,  jmt, 

90:  Macattdrew  v.  Bauat,  4  S.  J.  &  p.  331. 

8.  384.  (,)  46  ft  47  Vict.  c.  57.  b.  77 ; 

(fj  46  ft  47  Vict.  c.  57,  a.  70.  eee  Orr  Ewiug  v.  Brgiitntr  .</  Tnidt 
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indeed,  of  a  trade  mark  aoqaired  by  user  cannot  bring  tjx 
action  with  respect  to  it  prior  to  registration  (A;) .  The  section  {I) 
however  has  no  appHcation  to  actions  for  passing  ofT.  The 
principles  on  which  the  Court  acts  in  preventing  a  man  from 
passing  off  his  goods  as  those  of  another  person  have  not  been 
altered  by  the  Trade  Marks  Begistration  Act  {in).  Where  the 
alleged  infringement  consists  of  using  not  the  exact  thing 
upon  the  register,  hut  something  similar  to  it,  the  Court  must 
in  considering  whether  or  not  there  has  been  an  infringement 
proceed  on  the  old  principle  that  a  man  must  not  pass  off  his 
goods  as  the  goods  of  another  (n). 

A  trade  mark  must  for  the  purposes  of  the  Trade  Marks 
Act,  1888,  consist  of  or  contain  at  least  one  of  the  following 
essential  particulars :  (a)  a  name  of  an  individual  or  firm 
printed,  impressed  or  woven  in  some  particular  and  diBtinctive 
manner ;  or  (b)  a  written  signature  or  copy  of  a  written 
signature  of  the  individual  or  firm  applying  for  registration 
thereof  as  a  trade  mark ;  or  (e)  a  distinctive  device,  mark, 
brand,  heading,  label,  ticket  (o),  or  an  invented  word  or 
invented  words  (p),  or  a  word  or  words  having  no  reference 
to  the  character  or  quality  of  the  goods  and  not  being  a 
geographical  name. 

There  may  be  added  to  anyone  or  more  of  these  particulars 
any  letters,  words,  or  figures,  or  combination  of  letters, 
words,  or  figures,  or  any  of  them ;  but  the  applicant  for 
registration  must  disclaim  any  right  to  the  exclusive  use  of 
the  added  matter.  He  need  not,  however,  disclaim  his  own 
name  or  its  foreign  equivalent  or  his  place  of  business,  but 
DO  entry  of  any  such  name  shall  affect  the  right  of  any 

Ifarki,  4  App.  Ca.  495,  498;   Good-  T/iompaon,  (1891)  A.  C.  217. 
fellow  T.  PHMf,  3S  C.  D.  9,  jnwrf,  (»}  Hf  Edivardi'  Trade  Mark,  30 

p.  332.  C.  D.  470 ;  Re  Lyndon,  32  C.  D.  109. 

(t)  Re  Hudtmi't  Exfcjdori,  32  C.  (o)  See   Rf   Wood't   Trade  Nark, 

D,  320.  32  C.    D.   247 ;     Re   Jamtt  TratU 

(0  Section  T7  of  48  &  47  Vict.  c.  Mark,  33  0.  D.  393  ;    Re  Hauxm, 

57.  37C.  B.  113. 

(nt)  Mitchell  v.  Hntry,   15  C.  1).  (ji)  Eattman  Rhotograpkie  Cb.  v. 

190, jterJaxaaa,!,.  J.;  Jay r.Ladler,  ComptroHer-Gtnerol,   (1898)  A.  C. 

40    C.     D.     649;    Mmitgomtry    y.  371. 
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offner  of  the  same  name  to  uae  that  name  or  its  foreign      '^'^p-  i^- 

equivalent  {q).  A  single  letter  (?)  or  a  single  word  or  com- 
bination of  letters  cannot  be  registered  as  a  trade  mark  unless 
it  was  aaed  as  a  trade  mark  before  August,  1876  («)■ 

If  a  trade  mark  has  been  used  by  more  than  three  persona  Three  old  marts 
before  the  date  of  registration,  it  is  common  to  the  trade  and  i^rt^^ 
no  one  can  register  it  {() ;  but  where  a  trade  mark  has  been 
used  by  not  more  than  three  different  persons  as  a  trade  mark 
prior  (0  f/ie  passing  of  the  Act  of  1876,  each  of  them  is  entitled 
to  registration,  if  it  appear  that  the  parties  have  used  the  mark 
independently  and  each  of  them  claims  bond  fide.  Old  marks 
ma;  be  registered  up  to  the  number  of  three  by  different 
persons  in  respect  of  the  same  goods,  even  if  identical  (m)- 

Except  where  the  Court  baa  decided  that  two  or  more  Rutriotiona  on 
persons  are  entitled  to  be  registered  as  proprietors  of  the  same  ""^^ 
trade  mark,  there  may  not  be  registered  in  respect  of  the 
BBtne  goods  or  description  of  goods  a  trade  mark  identical  with 
one  already  on  the  register  with  respect  to  such  goods  or 
deecription  of  goods  (x).  Nor  shall  there  be  registered  with 
respect  to  the  same  goods  or  description  of  goods  a  trade  mark 
having  such  resemblance  to  a  trade  mark  already  on  the 
register  with  respect  to  such  goods  or  description  of  goods  as 
to  be  calculated  to  deceive  (^).  Nor  shall  it  be  lawful  to 
register  as  part  of  or  in  combination  with  a  trade  mark  any 
words  the  use  of  which  would  by  reason  of  their  being  calcu- 
lated to  deceive  or  otherwise  be  deemed  disentitled  to  protection 
in  a  Court  of  Justice  or  any  scandalous  design  (z), 

(S)  31  A,  52  Vict.  c.  oO,  a.  10;  see  (u)  Mouem,  v.  Boehm,   26  0.  D. 

lU  I'alTner'i  Trade  Mark,  24  C.  D.  396 ;    Ite  Wraijg'e   Trade  Mark,  29 

314 ;    Orr    Ewivg   v.    Begisfrar   n/  0.   D.   531  ;     Rr   Schmult'e    Trndr 

Tni*  Marki,  4  App.  C».  484,  496 ;  Start,  35  C.  D.  162. 

ife  Ltonard  and  EUW  Trade  Mark:  {x)  46  &  47  Vict.  c.  37,  e.  72. 

28  C.  D.  888 ;   Se   Wood"*    Trade  (y)  46  &  47  Vict.  c.   37,  b.   72 ; 

Mark,  32  C.  D.  247.  51  &52  Vict.  c.  50,  8.14;  .d««(ra/m« 

{r)  ReMiUhtU,  7  0.  D.  40.  Winr  Importen' east.  i\  C.  D.  278. 

(«)  Ex  parte  Htephent,  3  C.  D.  (a)  46  &  47  Vict.  c.  37,  8.  73;  eee 

680 ;  Re  Leonard  and  Ellia'  Trade  Be  Hortbiirgh,  53  L.  J.  Ch.  237.  n. ; 

«ar*,  26  G.  D.  289.  Be  AndfrmCt    Tnide  Mark,   26  0. 

([)  46  4  47  Vict.   C.   37,   8.    74,  D.  415 ;  Re  Wood'*  Trade  Mark.  32 

nib-B,  3.  0.  D.  247. 
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A  trade  mark  must  be  registered  for  particular  goods  or 
clsBBes  of  goods  (a),  and  it  is  restricted  to  the  goods  in  con- 
nection with  which  it  ia  going  to  be  used  (t).  RegistrBtion 
cannot  be  made  In  respect  of  goods  in  which  the  applicant 
does  not  deal  or  intend  to  deal  ifi). 

The  Court  may,  on  the  application  of  any  person  aggrieved 
by  the  omission  without  sufficient  cause  of  the  name  of  any 
person  or  of  any  other  particulars  from  any  register  kept 
under  the  Act  or  by  any  entry  made  without  sufficient  cause 
ill  any  such  register,  make  such  order  for  making,  expunging, 
or  varying  the  entry  as  the  Court  thinks  fit  {fl}.  It  would  be 
outside  the  scope  of  this  work  to  cite  the  numerous  cases 
under  this  section.  It  may,  however,  be  stated  that  the 
application  is  made  by  motion  or  summons  and  cannot  be 
made  by  counterclaim  in  the  action  (c).  It  may  also  be  added 
that  the  fact  that  a  trade  mark  has  been  on  the  register  for 
more  than  five  years  before  application  ia  made  to  remove  it 
does  not  protect  the  device  from  removal  if  the  registration 
was  unlawful.  Any  person  who  feels  himself  aggrieved  bv 
any  entry  made  in  the  register  without  auffictent  cause  is  not 
precluded  by  the  expiration  of  five  years  from  the  date  of 
such  registration  from  showing  that  the  mark  ought  uot  to 
have  been  registered  (/). 

The  principle  which  applies  to  the  case  of  a  man  selling  his 
goods  as  the  goods  of  another  applies  to  the  case  of  a  man 
using  the  name  of  another  for  the  purpose  of  reaping  the 
benefit  of  the  reputation  which  that  other  has  already  acquired 
in  the  market.  A  man  haa  a  right  to  set  up  a  shop  anywhere 
for  the  sale  of  goods  under  hia  own  name,  although  anotber 
may  have  been  long  selling  the  same  class  of  goods  under  the 
same  name,  and  although  the  goods,  as  associated  with  his 

(ri)  46  &  47  Vict.  0.  o",  e.  63.  Eii,-iii<i  v.  IltgUtrar  of  Tradt  Jtfarii, 

(6)  lU  KiluHtrda'  Trade  Mark,  30  4  App.    Ca.   497 ;    Rieiert't   Vra-t 

C.   D.    470  ;     Hargrenvta   v.   Free-  Mark,  26  C.  D.  4». 
ma:,  (1891)  3  Ch.  39.  (f)  H>.to  v,  Badrmn,  8  E.  P.  C. 

(f)  Bait  V.  Dunwtt,  (1899)  A.  U  IBl. 
428.  (/)  RrKduiardt'  Tradt Mark.m 

(d)  46  &  47   Viot.  c.  57.  b.  90 ;  C.  D.  479;  Re   Wood^t  Trade  .Vorl. 

51  &  52  Vict.  C.  50.   9.  23  ;  see  Orr  32  C.  D.  247 . 
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name,  may  have  acquired  a  reputation  in  the  market.  The  Chap.  IX. 
mere  user  by  a  man  of  his  own  name  is  of  it&elf  no  evidence  of 
fraud,  but  there  may  be  other  elements  in  the  case  showing 
that  the  name  has  been  fraudulently  need  for  the  purpose  of 
leading  the  public  to  believe  that  they  are  buying  goods  manu- 
factured by  another  man,  and  so  reaping  the  benefit  of  the 
reputation  which  another  has  already  acquired.  It  is  in  each 
case  a  matter  of  evidence  whether  or  not  the  user  of  the  name 
has  been  fraudulent  {g).  If  a  man  changes  his  name  and 
asBumes  another,  and  sets  up  a  businesa  in  the  neighbourhood 
of  a  person  who  has  long  carried  on  the  same  business  under 
the  name  which  he  has  assumed,  fraud  will  be,  as  a  general 
rule,  presumed  (ft). 

Bat  even  in  the  absence  of  fraud,  a  person  cannot  trade  ^^■^'•• 
under  his  own  name,  in  such  a  way  as  to  deceive  the  public. 
There  is  no  difference  in  principle  between  the  case  of  a  man's 
own  name  and  that  of  any  other  descriptive  word  (i).  Where 
it  can  be  proved  that  a  personal  name  has  become  so  identified 
by  use  in  a  well-known  business  with  a  particular  trade  as  to 
be  necessarily  deceptive  when  used  without  qualification  by 
any  one  else  in  the  same  trade,  another  trader  may  be 
restrained  from  using  it  "  without  distinguishing,  &c.," 
although  it  is  his  own  name  (k). 

Apart  from  a  business  of  some  kind,  no  exclusive  right  can 
be  acquired  in  the  name  of  a  house,  any  more  than  in  the  name 
of  a  person  ;  and  no  right  of  action  arises  from  the  annoyance 
occasioned  by  a  person  re-naming  his  residence  after  the  neigh- 
bouring residence  of  another  householder  (/).  Upon  the  same 
principle  the  Court  refused  to  restrain  a  man  from  selling  pilla 
which  he  falsely  represented  to  be  the  pills  of  the  plaintiff,  an 

(j)  thiigeri  v.  Noii^ll,  6  Ha.  323;  N.  S.  573. 

ffoI/ouKiy v./ToIfoicay,  1SBeaT.209;  (t)  Jamteioii   v.  Jumiffm,   15  R. 

Surgai  t.  Burgeu,  3  D.  M.  £  G.  P.  C.  169 ;  VaJnititie  v.  Valeniiiif, 

896;  Vhurton  v.  Dovgiat,,  John.  174.  17  R.  P.  C.  673 ;  Ch'vere  v.  CU.-rr>, 

(/<)  Burgut   v.   Burytia,  3  D.  M.  17  E.  P.  C.  420. 

&  0.   896 1    Maieam   T.    Th,-rley'$  (A)   Caih  y.    Cash,  W.   N.   (1902) 

CntlU  Food    Co.,     14   C.    D.  748:  32;  86  L.  T.  211 

Ftdwood  T.  Fnlwood,  W.  N.  (1873)  (I)  Day  t.   Bnnonngg,   10  C.  D. 

93,  18i ;  Dmte  v.  Maton,  41  L.  T.  294. 
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Tndenunei 
partnenhip 


eminent  physician,  on  the  groand  that  the  latter  carried  on  no 
basineas  in  pill-makiQf;(»t).  Belief,  however,  in  such  a  case 
woald  probably  now  be  granted  (n),  but  not,  it  seems,  on  an 
interlocutory  application  («), 

The  same  principles  which  apply  to  the  right  to  use  a  name 
are  also  applicable  to  the  use  of  a  trade  name  or  partnership 
firm  or  style.  If  the  use  of  a  partnership  firm  or  style  be  bmii 
ji(U,  the  Court  will  not  interpose  ;  but  if  there  be  evidence  to 
show  that  the  name  has  been  taken  for  the  purpose  of  having 
the  benefit  of  the  reputation  which  another  has  acquired  in  the 
market,  there  is  a  case  of  fraud  {p). 

Where  a  man  has  established  a  trade  and  carries  it  on  under 
a  given  name,  there  is  fraud  if  another  trader  assumes  the  same 
name  or  the  same  name  with  a  slight  variation  in  such  a  vay 
as  to  induce  persons  to  deal  with  him  in  the  belief  that  they 
are  dealing  with  the  person  who  has  given  the  reputation  to 
the  name  ((/) .  But  a  man  is  not  debarred  from  using  as  a  trade 
name  a  style  which  is  descriptive  of  his  bueinesB,  so  long  as  be 
does  not  assume  the  name  for  the  purpose  of  passing  off  bia 
goods  as  being  the  goods  of  another  man,  and  there  is  no 
strong  probability  of  deception.  A  man,  for  instance,  who 
sold  coals  at  a  guinea  a  ton  was  held  entitled  to  call  his  shop 
a  guinea  coal  company,  although  another  trader  had  for  some 
time  previously  used  that  name  in  the  designation  of  hie 
business,  so  long  as  he  did  not  use  the  name  with  the  intention 
of  deceiving  the  public  (r). 
I  A  company  can  by  injunction  restrain  the  r^stration 
of  an  intended  company,  intended  to  carry  on  a  similar 
business  under  a  name  so  like  its  own  as  to  be  calculated 
to  deceive  the  public  (s),  and  if  such  a  company  has  been 


(m)  Clark  v.  Frf^nan,  11  Bsbt. 
112. 
(h)  DiKkrell  V.  Zhugall,  80  L.  T. 


(o)  Wilt4aou  T.  ffi-dijf,  4  T.  L.  E. 
175. 

(p)  Crofi  V.  Day,  7  Beav.  84. 

(q)  i«T.  Sainj,  5Ch.  161;  Hvbi/ 
V,  Oroavaior  Librari/,  28  W,  R.  »86: 


BoulnoU  T.  Leakt,  13  C.  D.  S14,n. 

(r)  Zee  v.  Halty,  3  CL  135; 
Cii-il  iSern'of  Supjify  Attotialion  t. 
DfOH,  13  C.  D.  512;  and  see 
Bortkwick  v.  Evniiug  i%»(,  37  C. 
D.  449. 

(«)  Ttutaud  V.  T"uaud.  44  C.  U. 
678. 
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registered,  to  restrain  it  from  carrying  on  business  under  aueh      clap,  ll. 
name  (()- 

The  question  is  simply  whether  the  name  adopted  by  the  one 
company  for  a  business  of  the  same  kind  is  so  like  the  name 
of  the  plaintiff  company,  which  they  have  for  some  time  aaed 
08  a  trade  name,  as  in  fact  to  enable  the  defendant  company 
Co  appropriate  a  material  part  of  the  business  of  the  plaintiff 
company  (u).  It  must  however  be  shown  that  there  is  a 
reasonable  probability  of  damage  to  the  plaintiff  company's 
business ;  mere  similarity  of  name  is  not  alone  sufficient  (x). 

A  man  who  has  been  in  the  employment  of  a  firm  of  reputa-  Trade  name. 
Uon  has  a  right  on  setting  up  a  business  of  a  similar  character, 
to  inform  the  public  in  any  way  he  thinks  fit  that  he  has  been 
in  each  employment ;  but  in  so  doing  he  must  take  especial 
care  that  it  be  not  done  in  such  a  way  as  to  lead  to  the  belief 
that  he  is  carrying  on  the  business  or  a  branch  of  the  business 
of  the  firm  whose  name  he  useB(i/},  for  a  trader  will  be 
restrained  from  falsely  holding  himself  out  as  being  in 
busineBS  with  another  trader,  or  from  issuing  circular!^  tending 
to  lead  the  public  to  suppose  that  another  trader  has  retired 
from  business  and  that  be  has  succeeded  to  the  business  (z). 

Where  a  name  or  word  was  originally  or  has  become  descrip-  Trade  Dame  of 
tive  of  an  article,  it  cannot  be  protected  as  a  trade  name.  If  a 
person  who  invents  a  process  for  making  a  new  article  invents 
at  the  same  time  a  new  name  for  describing  such  article  and 
Hie  article  comes  to  be  known  in  the  market  by  that  name 
only,  the  right  to  the  use  of  the  word  or  name  is  publici  JvrU. 
Where,  for  example,  the  inventor  of  a  new  substance  has  given 
it  a  name  and,  having  taken  out  a  patent  for  the  invention,  has 

(I)  Matiehftter  Brfirenj  v.  North  veriment  Co,  t,  Oeneral  Jtenenionary 

Chahirt,  *<:.,  (1998)  1  Ch.  fi39.  Co.,  1  Meg.  65. 

(b)  Heudrikt  v.  Mm,iagii,  17  C.  (y)  Olenny  v.  Smith,  2  Dr.  &  Sm. 

D.  638,  per  Jamea,  L.  J. ;  Ouardian  476 ;  Hookham  v.  I'ottai/e,  8  Ch.  95. 

Fin   and    Life    Inaaranee    Cn.   y,  (r)  Harper   v,    Pmreim,   3  L.  T. 

Omrdiaii   and    General    Innirance  547;    WiU  v.  Oorcorau,  2  CD.  69; 

^■0.,  SO  L,  J.  Ch,  253;   Accidental  ilaaam  v.  Thorley't  Food  for  Cattte 

Iiaurana  Co.  V.  Accidental  Diseaat,  Co.,  14  0.  D.  748  ;  Dtncit  v.  Mason, 

*f..  Co.,  54  L.  J.  Ch.  104.  41  L.  T.  573 ;  Melaekrino  v.  M., 

(i)  General  Bmeriumary  and  In-  4  E,  P.  C.  215, 
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during  the  continuance  of  the  patent  alone  made  and  sold  the 
BubBtance  by  that  name,  he  is  not  entitled  to  the  exclusive  use 
of  the  name  after  the  patent  has  expired  (a).  A  rival  trader 
who  makes  the  article  is  at  liberty  to  describe  and  advertise  it 
in  his  circulars  and  price-lists  by  the  name  by  which  it  ia 
properly  known  in  the  trade,  provided  he  does  so  honestly  and 
in  such  a  manner  as  not  to  induce  a  purchaser  to  believe  that 
he  is  buying  goods  made  by  the  original  trader  who  invented 
the  name  (b). 

A  trade  name  may,  however,  be  so  appropriated  by  user  as  to 
come  to  mean  the  goods  of  a  particular  person,  though  it  is  not 
and  never  was  impressed  on  the  goods  or  the  packages  in  which 
they  are  contained  so  as  to  be  a  trade  mark  properly  so  called 
or  within  the  Statute.  Where  it  is  established  that  such  a 
trade  name  bears  that  meaning,  the  use  of  that  name  or  of  one 
BO  nearly  resembling  it  as  to  be  likely  to  deceive  as  appUcable 
to  goods,  not  the  plaintiff's,  may  be  the  means  of  passing  o£f 
those  goods  as  and  for  the  plaintiff's  just  as  much  as  the  iise 
of  a  trade  mark  (c) .  But  where  a  name  or  word  was  originally 
or  has  become  descriptive  of  the  article  to  which  it  is  attached, 
so  that  while  indicating  what  the  article  is,  it  does  not  connect 
that  article  with  any  particular  manufacturer,  and  there  has 
been  no  such  appropriation  by  user  or  reputation  as  to  cause 
that  word  to  mean  in  the  market  the  goods  of  any  particular 
manufacturer,  the  word  cannot  be  protected  as  a  trade 
name  {d). 

A  manufacturer  of  a  patented  article  may,  however,  have  a 
trade  mark  not  descriptive  of  the  patented  article,  so  as  to  be 
entitled  to  the  exclusive  use  of  that  mark  after  the  patent  has 

(a)  Linoleum  Manvfiicturivg  Gfi.  Lermard  and  ElWt  Tradf  Mart,iS 
T.  Naini,  :  C.  D.  834 ;  &  Rilph,       0.  D.  289. 

25  CD.  194;  Re  Leonard  and  Elli»'*  (c\  Singer   Manufiiduring  Co.  t. 

Trade  Mark,  26  C.  D.  303 ;  Nalive  Loog,   8    App.   Oa.   32,  per   Lord 

Guano  On.  v.  Seiiiage  Manure  Co.,  8  Blackburn. 
E.  P.  0.  126.  (rf)  Sc/iow  T.  Schminke,  S3  C.  D. 

(b)  Ford  T.  Fotler,  7   Ch.   628;  647;    Borthwick    v.    Evtning  Pint. 
Thorley't   Food  for   Cattle   Co.    v.  37  C.  D.  449;  Gow(ftflow  v.  iV.ii«. 
Mauam,  U  C.  D.  748 ;  He  Palmrr't  36  C.  D.  19 ;  Re  Arbem,  ib.  248. 
Trade  Mark,  24  C.  D.   521 ;    ite 
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expired ;  for  instance,  if  he  had  impreseed  on  the  patented      Cmp-  1^ 
article  a  griffin  or  some  other  device  (e). 

The  rule  that  when  an  article  has  acquired  a  name  by  which 
it  ia  known  in  the  market  a  manufacturer  or  trader  may  make 
and  describe  it  by  each  name,  applies  of  course  only  to  cases 
where  the  inventor  of  the  name  is  not  possessed  of  a  patent,  or 
vhere,  if  he  has  poasessed  a  patent,  that  patent  has  expired. 
If  any  one  during  the  existence  of  a  patent  applies  the  name 
nhich  the  patentee  has  given  to  an  article,  not  an  infringe- 
ment of  the  patent,  he  will  be  restrained  by  injunction,  on  the 
ground  of  the  false  representation  that  what  be  was  selling 
^s  the  patented  article  (/). 

A  trade  mark  cannot  be  assigned  or  devolve  in  gross ;  an  Awignmeni  of 
aasignment  therefore  is  inoperative  if  the  assignor  has  i 
goodwill  to  assign  (.17).  Upon  the  sale  of  a  business  the  right 
to  both  trade  marks  and  trade  names  used  in  the  business 
pasBes  with  the  goodwill  of  the  business  to  the  successors  of 
the  firm  that  originally  established  them,  without  any  express 
mention  being  made  of  them  in  the  deed  of  assignment  ('i), 
unless  a  contrary  intention  appears  (i)- 

A  trade  mark,  when  registered,  can  be  assigned  and  trans- 
ferred only  in  connection  with  the  goodwill  of  the  business 
concerned  in  the  particular  goods  or  classes  of  goods  for  which 
it  has  beea  registered,  and  is  determinable  with  that  good- 
will(A:).  If  the  trade  mark  which  has  been  assigned  be  in 
respect  of  an  entire  class  of  articles  but  the  articles  dealt  with 
in  the  business  which  has  been  assigned  form  part  only  of  the 
class,  the  assignee  is  not  entitled  to  the  exclusive  user  of  the 
trade  mark,  but  only  to  the  user  of  it  for  the  particular  class  oC 
articlea  in  connection  with  which  it  has  been  actoally  used  (/). 

if)  Re  Palmer's  Tradf  Mark,  24  372 ;  Shipivrigbl  t.  VlnwnU,  19  W. 

C.  D.  321,  jMT  Lindlej-,  L.  J.     See  E.  599. 

Rf  HayuKirfTa  Trade  3tark,  54  L.  J.  (1)  Riijera'    Trade  Mark,    12    E. 

Ch.  1003.  P.  C.  149. 

(/)  R*  Piilmfr't  Trade  Mark.  24  (k)  46  &  47  Vict.  C.  37.  b.  70.  See 

C.  D.  520,  ]>er  Cotton,  L,  J,  Jtr    n'flmmf'i    Trade  Mark,  32  C, 

(cf)  See  Harneu'  Tradr  Mark,  17  D.  213. 
E  P.  C.  40.  (!)  Bt  Edward's  Trade  Mark,  30 

(A)  Btm/  V.  Bedford,  4  D.  J.  &  S.  C.  D.  453. 
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A  man  who  haa  assigned  the  goodwill  of  a  husinesa  may, 
unless  precluded  by  covenant,  set  up  the  same  business  in  the 
immediate  neigbbonrhood,  and  may  publish  or  advertise  the 
'  fact  of  his  having  done  so,  but  he  may  not  trade  under  the 
old  name,  or  solicit  his  old  customers  (iri) ;  and  he  has  no 
right  to  use  the  trade  marks  which  were  the  marks  of  that 
business  (n),  or  by  the  use  of  the  name  or  title  of  the  firm 
to  represent  himself  as  carrying  on  the  business  which  he 
has  sold  (o). 

So  if  the  trustee  in  bankruptcy  of  a  trader  Bells  the  goodwill 
and  trade  marks  of  the  bankrupt's  busineHs,  the  bankrupt  har< 
no  right  to  continue  to  use  the  marks  (;*)  or  to  represent  that 
he  is  still  carrying  on  the  business,  but  he  is  not  a  grantor  so 
as  to  be  bound  by  the  rule  not  to  solicit  customers  as  laiil 
down  in  Tre^o  v.  Ilunt{q). 

The  purchaser  of  a  business  though  he  is  entitled  m  the 
absence  of  any  special  contract  in  the  deed  of  assignment,  t'l 
the  use  of  the  trade  name  of  the  business  (r),  must  not  use  it 
in  such  a  way  as  to  lead  ordinary  persons  to  believe  that  the 
vendor  is  still  carrying  on  the  business  (a). 
>r  Upon  the  formation  of  a  partnership  firm,  a  trade  mark,  to 
which  one  of  the  partners  may  be  entitled,  becomes,  in  the 
absence  of  any  stipulation  to  the  contrary,  part  of  the  partner- 
ship property  (0-  So  also  where  a  new  partner  comes  into  the 
partnership  firm,  amongst  other  rights  which  he  purchases  bv 
coming  into  the  firm  is  the  right  to  use  the  trade  name  or  trade 
marks  belonging  to  the  firm  (»)■ 

(m)   Ver>M,  T.  Hallam,  34  C.  D.  (y)   Walker  v.  JUottrma,  19  C.  H. 

748 ;  Trego  v.  Ilnni,  (1896)  A.  C.  7 ;  355. 

Jetiningt  v.  Jn>Hing;  (1898)  1  Ch.  (r)  Levg  y.  IIWA«r.  10  C.  D.44S, 

378.  yw  James,  I..  J. 

(n)  fiury  v.  Bedford,  4  D.  J.  4  S.  («)  ChatUrii  \.  Iiaaaim,  66  L.  T. 

313;  Shipwright  Y.  Cleme)iU,  19^/.  177;     cf.      Touinitnd    v.   Jamai'. 

K.  599.  (1900)  2  Ch.  698. 

(o)C7(urtonv.Z)oiya«,  John,  174;  (()  Diiry-v.  Bedfi>rd,A  D.  J.  *?■ 

Hudtmi-   V.    Oihomr,  39   L.  J.  ()h.  374, 

79.  (u)  Singer  Maiiu/arturinf/  Co.  v, 

(p)  Hudeon  T.   Oeborn^,  39  L.  J.  WilvHi,  2  C.   D,  455.  prr  Mdliah, 

Ch.  79;    Hamjiwnd  t.  Brtti.kir,   9  L.J. 
E.  P.  0.  301. 
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The  right  to  the  use  of  a  particular  desigaation  or  partner-  tn^*?-  ^^- 
ship  style  paasea,  on  the  death  of  a  partner,  to  the  eurviving 
partners  or  partner  (x).  On  the  death  of  a  surviving  partner, 
it  passes  to  hia  personal  representatives  0/) .  On  the  dissolution 
of  a  partnership,  in  the  absence  of  special  agreement,  the  trade 
marks  of  the  firm  are  part  of  its  assets  and  are  saleable  as 
such  with  the  goodwill  (x) ;  but  it  seems  that  each  of  the 
partners  is  at  liberty  to  make  use  of  the  trade  name  ot  the 
firm  and  of  its  trade  marks,  provided  he  can  and  does  do  so  in 
ancb  a  way  as  to  avoid  deceiving  the  public  or  casting  any  risk 
or  liability  upon  his  late  partners  (a). 

A  publisher  or  author  has  either  in  the  title  of  his  work  or  Eight  of  ad 
in  the  application  of  his  name  to  the  work,  or  in  the  particular  ibhw'in\he 
marks  which  designate  it,  a  species  of  property  similar  to  that  "''*  "^ """  """^ 
which  a  trader  has  in  his  trade  mark,  and  may  like  a  trader 
claim  the  protection  of  the  Court  against  such  a  use  or  imitation 
of  the  name,  marks,  or  designation,  as  is  likely  in  the  opinion 
of  the  Court  to  be  a  cause  of  damage  to  him  in  respect  of  that 
property ;  but  there  is  no  copyright  in  such  titles  {b).    So  also 
the  proprietor  of  a  newspaper  has  a  right  to  prevent  any  other 
person  from  adopting  the  same  name  for  any  other  ^imilar 
publication  (c). 

But  a  publisher  or  newspaper  proprietor  who  comes  to  the 
Court  For  an  injunction  to  restrain  any  other  person  from 
taking;  the  same  name  or  title  for  any  similar  publication  must 
be  able  to  establish  satisfactorily  by  distinct  evidence  that  such 
name  or  title  has  come  by  general  acceptance  and  reputation 
in  the  market  to  denote  exclusively  the  work  or  newspaper 
published  by  him,  so  that  purchasers  when  they  buy  the 

(j)  WebitfT    V.    H  «6»fer,    3    Sw.  Ch.  551. 

490  n. ;  Lrwie  v.   Laiiydmi,   7  Sim.  (6)   L,ml   Bgrim  v.  Johnttmir,   2 

«1.  Mer.  29;    HpoUUwixxU  \.   Clark,  3 

is)  Hiue  V,   Lurt,    10  Jur.    107,  Ph.   154  ;   Chappell  v.   Davidmi,,,  8 

See  Iknl  v.  Turpw,  2  J.  &  H.  139.  D.  M.  &  G.  1  ;   MaxwfU  v.  Hogg.  2 

(i)  Hall  T.  Barrmvi,  4  D.  J.  &  S.  Ch.  307 ;   Dida  v.   YaUa.  18  C.  D. 

liO.  85, 

(0)  lb. ;   Hnokham   v.   Pottage,  S  (c)  Kellij  v.   HtUtoii,   3  Ch.  708 ; 

Ch.  91 ;  Thymus  v.  S/ioi-e,  45  C.  D.  Walter   y.    Eianwll,   54   L.  J.    Ch. 

577;   Burrhtll  v.    IVilile,   (1900)   1  1059,  W.  N.  (1885)  156. 
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Chap,  n.  articles  or  publication  ander  that  name  or  title  believe  they 
are  buying  the  plaintiffa  pnblication  itl).  It  is  not  alwajE 
easy  to  define  the  exact  moment  at  which  the  reputatioD  is 
acquired,  but  nnless  it  has  been  acquired,  it  caannl  be  said 
that  any  exclusive  right  to  the  use  of  the  name  has  been 
acquired  (*■). 

Where  the  owner  of  a  publication  claims  an  injunction  to 
restrain  the  issue  of  another  publication  with  a  similar  name, 
he  must  show  not  only  that  the  assumption  of  the  name  is  cal- 
culated to  deceive  the  pablic,  but  also  that  there  is  a  probability 
of  the  plaintiff  being  injured  thereby  (/). 
Righta  of  no  ^  man  has  a  full  right  to  publish  a  similar  work  under  the 

»uthoror  pub-     game  title  as  that  of  another,  if  the  title  is  a  mere  hackneyed 
Inter  in  the  ^ 

tiUeothiswork.  phrase  long  in  common  use  (g),OT  if  he  represents  his  work  as 
distinct  and  original ;  but  he  may  not  without  authority  adver- 
tise his  own  work  as  the  continnation  of  another  or  an  being  in 
connection  with  another  (fi). 

A  man  cannot  by  advertising  his  intention  of  publishinf;  a 
periodical  under  a  certain  name  and  making  preparations  for 
issuing  it  acquire  a  right  to  the  exclusive  use  of  the  name,  ths 
periodical  not  having  appeared  before  the  bringing  of  the 
action  (i). 

The  name  of  the  editor  is  not  a  necessary  i>art  of  the  title 
of  a  journal.  In  the  absence  of  any  special  contract  to  that 
effect,  the  Court  wilt  not  restrain  the  owners  of  a  journal  from 
publishing  it  without  the  name  of  the  editor  (A-).  Nor  on  the 
other  hand  will  the  Court  restrain  a  publisher  from  publishing 
a  book  in  a  mutilated  form  nor  from  representing  that  the 
plaintiff  is  the  author  simply  because  it  might  injure  the 
author's  reputation  (0- 

(<()  Kelly  r.  Bi/ht,  13  C.  D.  682 ;  (y)  Dicks  v.   Yatet,  18  C.  D.  M. 

Srhi^f  y.  Schminif.  33  C.  D.  M6:  (A)  ffiyj,  v.  Kirby,  8  Yes.  21S: 

I.irr^iitil  VietHaflm'  Neioii-aiirr  Co,  Borthmrk  t.  Evming  PtM,  37  C.  D. 

r.  Bingham,  38  C.  D.  139  (C.A.).  449. 

(n)  UcfHtnl     ViHmllfra'     Neint-  {i)  Manoell  v.  Hikjij,  3  Ch.  307. 

jOT^wr  Co.  \.  Biiigham,  38  C.  D,  13»  {V)  Vnxtktt  v.  PetUr,  6  Jnr.  N.  S. 

(C.A.).  1131. 

(/)  Birrthwich  v.    K.fuinn  Pitt,  (I)  Lrr  v.  (libbivgr,  67  I-  T.  261 

37  C.  D.  449. 


oyGoot^le 


THE    PIBACT   OF   TRADE   MARKS,    ETC.  341 

The  right  to  a  trade  mark  may  be  lost  by  abandonment,  hut      tBnp-  ^- 
to  conBtitute  an  abandonment  an  intention  to  abandon  must  AbwdonmeDt 
be  shown.     Mere  non-uaer  oF  a  trade  mark  for  a  period  of  five 
years  is  not  aufficient  to  conBtitute  abandonment  (»t)> 

The  plaintiff  muat  be  owner  of  the  trade  mark  and  (Bubject  who  m»y  me. 
to  concurrent  rights,  if  any)  must  prove  that  he  is  entitled  to 
its  exclosive  use  (n).  Au  action  to  restrain  the  infringement 
of  a  trade  mark  with  the  uso&l  claim  for  account  of  profits  or 
damages  being  an  action  brought  in  respect  of  injury  to  the 
property  of  the  owner  of  the  trade  mark,  it  may  be  continued 
stter  his  death  by  his  personal  representatives  (o). 

It  has  been  held  that  when  a  trade  mark  has  been  pro- 
perly registered,  the  assignee  of  the  registered  proprietor 
can  bring  an  action  to  prevent  infringement  without  having 
registered  the  assignment  (j)).  But  this  decision  seems  in 
conflict  with  a  later  case  (q). 

lb  would  seem  that  the  plaintiff  must  be  using  or  intending 
to  use  the  mark  or  name.  A  man  who  does  not  intend  to 
carry  on  business  under  a  particular  name  cannot  interfere 
with  its  being  used  by  another.  Accordingly,  a  mortgagee  of 
the  goodwill  of  a  business  including  the  right  to  use  the  name 
bat  who  had  not  used,  and  did  not  intend  to  use  such  name, 
was  held  not  entitled  to  restrain  persons  claiming  under  the 
mortgagor  from  using  it  (r). 

Where  two  or  more  persons  are  tenants  in  common  in  a 
trade  mark,  each  of  them  has  a  right  to  sue  alone  in  respect 
of  the  wrong  done  to  himself  («},  and  several  plaintiffs  so 
entitled  may  join  in  one  action,  although  their  interests  are 
distinct  and  separate  (()■ 

(nt)  Motmm  v.   Borhm,  26  C.  D.  (q)  Ma<j»oli<t  Co.  v.  Atlas  C'v.,  14 

398.     Comp.  Se  Halph,   26   C.  D.       B.  P.  C.  389. 

198;  Diuiitl   v.   WhiUhoutr,  (1898)  (r)  Bmzlfij  v.   Soarrt,   22  C.   D. 

1  Ch.  68a.  660. 

(..)  Itubiuwn  V.   Finlag,  9  C.  D.  {$)  De.d  v.  TarpiH,   2   J.   &  H. 

W.  139;  BaUy  v.  Hill,  1  H.  4  M.  270. 

(o)  Oaitty   V.    DalluH,   35   C.  D.  (()  Magnolia    Co.   v.    Allot  Co., 

700.  14  E.  P.   C.  389 ;     Vnivtrtitiet    of 

(ji)  lUee  V.  Uenthaw,  31  C.  D.  Oxfiml  and  Cambridgt  v.  OiU, 
3W,  {1899)  1  Ch.  35. 
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The  owner  of  a  trade  mark  and  bis  agent  cannot  sue  jointly, 
although  the  name  of  the  agent  appears  on  the  trade 
mark  («)- 

A  foreign  manufacturer  may  bring  an  action  to  restrain  the 
illegal  user  in  this  country  of  hia  trade  mark  and  also  for 
damages  and  an  account  (x).  An  action  may  also  be  brought 
in  this  country  to  restrain  the  export  to  a  foreign  port  of  goods 
fraudulently  impressed  with  the  plaintiff's  mark  (y).  The 
Registration  Acts  make  the  registration  of  a  trade  mark  bj  a 
foreigner  a  condition  precedent  to  his  right  to  sue  (?). 

A  foreign  sovereign  or  state  may,  like  an  individual,  have 
an  injunction  to  restrain  the  undue  or  unauthorised  use  of  his 
or  its  name  (a). 

A  mere  importer  has  no  title  to  sue  for  infringement  of  the 
trade  marks  of  the  consignor  or  producer  (b).  Nor  has  an 
exclusive  purchaser  of  marked  goods  consigned  to  a  particular 
district  ((■). 

An  action  for  an  injunction  may  be  brought  against  an 
agent  {'/)  or  against  a  person  employed  in  effectmg  only  a 
part  of  tlie  transaction,  such  as  a  person  employed  to  engrave 
or  print  spurious  labels  or  marks  (e),  or  against  an  innocent 
person,  such  as  a  carrier  (/),  a  shipowner  (g),  or  a  wharfinger 
who  may  have  teraporarj-  possession  of  the  articles  impregsed 
with  a  spurious  trade  mark  (h),  but  a  mere  servant  should  not 
it  seems  be  added  as  a  defendant  (t).  A  man  who  at  the 
desire  of  another  imposes  upon  goods  a  trade  mark  which 

(«)  Mvutlrr    T.  tihitir,    2     Sim.  (»•)  Oiiiiinett  v.   Clmrr,  10  L,  T. 

237.  0.  S.  127. 

(i)  Sifgrrl.  v.  Fiixlltitrr,  7  C.  D.  {/)   VpmaH  v.  Elkan,  7  CL  loO; 

801 ;  J-JiuBiim  v.  Orr  Etrii,g,  7  .^pp.  Jpollhiarit  Co.  y.  WiltOH.  31  C.  Ik 

Ca.  219.  6a3. 

t^)  JohMton  V.  rVr  Eini,ij.  ib.  (ff)  Orr  Ewiwj  v.  JohntioH,  13  C. 

(z)  G.^Hlffllmr   T.    Prii,<-<;   33  C.  D.  433. 
D.  9.  (/i)  MkH   t.   Pickering,  8  C.  D. 

(a)  Emprrirr  of  An*lriu  T.  Ihiij,  'AVI.     Comp.  JHohd't  Expltitivr  Co. 

3  D.  F.  &  J.  213,  }>*r  Turner,  L.  J.  v.    Jui,t»,    17  C.  D.   742,  8  App. 

(ft)  HiTxh  T.  Jmmt,  3  C.  I).  584.  Oa.  3. 

(c)  Jtirhiirdt  T.  Bntrhrr,  7  E.  P.  C.  (»)  Daniel  v.  Whitrhouse,  16  B.  P. 

288.  C.  77. 

(rf)   Cpmau  V.  Elktit,,  7  Ch.  132. 
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beloDga  to  a  third  party  may  be  made  a  party  to  the  action      °^^p-  i^- 
along  with  his  principal  (k). 

An  innocent  partner  who  has  repudiated  the  wrongful  act  of 
his  co-partner  ia  not,  it  seems,  liable  to  be  sued  (Z). 

An  agent  for  a  manufacturer  who  has  been  deprived  of  hie 
agency  may  be  made  defendant  to  an  action  to  restrain  him 
from  representing  himself  as  being  in  the  same  kind  of  relation 
to  the  manufacturer  as  he  was  in  before  (in). 

The  statement  of  claim  must  allege  all  the  material  facts  flsading. 
necessary  to  show  that  the  right  to  maintain  the  action  is 
vested  in  the  plaintiff  (»)•  The  form  in  Appendix  C.  s.  vi.  (8) 
should  be  used  when  Buch  form  is  applicable  and  sufficient  (o). 
The  statement  of  claim  should  allege  in  addition  to  the  form 
given  there  that  the  trade  mark  has  been  registered,  or  that 
sect.  77  of  the  Act  of  1888  has  been  otherwise  complied  with, 
if  the  action  be  for  the  purpose  of  restraining  the  infringement 
of  a  trade  mark.  If  the  action  be  in  respect  of  the  illegal 
ase  of  a  trade  name,  the  statement  of  claim  should,  if  there 
has  not  been  registration,  allege  that  the  trade  name  has  been 
recognised  in  the  market  as  designating  the  business  of  the 
plaintiff  or  goods  made  by  him. 

It  is  not  necessary  to  allege  fraud  in  order  to  obtain 
protection  (r). 

The  defences  generally  set  up  are  as  follows: — (1)  The 
plaintiff  has  no  title  to  the  trade  mark  in  question :  (2)  The 
defendant  has  an  independent  or  concurrent  right  to  use  the 
mark:  (3)  The  plaintiff  has  not  complied  with  sect.  77  by 
obtaining  registration  or  refusal  of  the  mark  :  (4)  There  is 
no  infringement :  (5)  The  plaintiff  is  debarred  from  suing  by 
estoppel,  acquiescence,  delay,  or  because  the  trade  mark  is 
deceptive,  or  the  plaintiff's  trade  fraudulent. 

The  ordinary  rules  governing  dicovery  apply  to  trade  mark  DiwjoTerj 

(*■)  f'oHiWCt>.v.J?fP(f8,4jur.N.S.  J.  Ch.  31. 

m :   CM,it  y.    W<i!ker,  7  W.  B.  (»)  Ori.  XIX.  4. 

222.  (o)  Ord.  XIX.  5. 

I')  Haguolia  Co.  t.  Atla$  Co.,  14  (r)  Singer  MaHtifaduring   Co.  v. 

E.P.  C.  389.  Witaoti,  3  App.  Ca.  391,  j(«-lA)rd 

(m)  ir/iff/w   uiirf    IIV/sM*   Maiiii-  CftimB. 
faduriag  Co.  v.  SJiaktspmr,  39  L. 
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ChaP'  iJt.  actions  {«).  But  in  trade  mark  cases  the  ordinary  order  for 
discovery  may  be  very  oppressive  {()-  Tbe  Court  therelore 
will  modify  the  common  orders  bo  that  they  shall  cause  no 
more  inconvenience  to  the  party  interrogated  than  is  neceseoi; 
to  ascertain  the  rights  of  his  opponent  (»)- 

The  Court  has  wide  powers  under  Order  50,  r.  8,  and  may 
make  an  order  to  enter  the  premises  of  the  defendant  for  the 
purpose  of  inspecting  and  taking  samples  (x). 

A  defendant  in  an  action  for  an  injunction  against  the  use  of  a 
trade  mark  in  connection  with  certain  goods  is  not  entitled  to 
interrogate  tbeplaintiff  as  tothesalesmade  by  the  plaintiff  during 
all  the  time  that  tbe  plaintiff  claims  to  have  used  the  name($). 
Tikcle  mtik  miut  The  interference  of  the  Court  to  restrain  the  piracy  of  a 
Etatement  or  trade  mark  being  founded  on  pure  equitable  principles  (z),  a. 
ti^  "'"'**'"'•"  trader  will  not  be  protected  if  he  is  using  a  deceptive  trade 
mark  or  if  he  is  using  bis  mark  for  the  purposes  of  a  fraudulent 
trade  (a).  A  trader  who  falsely  leads  purchasers  to  believe 
that  they  are  buying  something  different  from  that  which  in 
fact  he  is  selling,  or  is  guilty  of  any  misrepresentation  with 
respect  to  his  goods  as  to  amount  to  a  fraud  upon  the  public, 
disentitles  himself  as  against  a  rival  trader  to  that  relief  which 
he  would  have  otherwise  obtained  (b).  If  a  trade  mark  repre- 
sents an  article  as  protected  by  a  patent,  when  in  fact  it  is  not 
so  protected,  such  a  statement  amounts  prima  facie  to  a  mis- 
representation  of  an  important  fact,  which  would  disentitle  tbe 
owner  of  the  mark  to  relief  against  any  man  who  pirated  it  (c). 

(i)   tJrr  V.  Diapfr,  4  Ch.  92.  (fc)  Pidding  v.  How,  H  Sim.  in: 

(0   WilW  Tra-le  Ufarki,  {1892)  3  Ptrry    y.     Truffitt,    6    Beav.   76: 

Ch.  201.  Leather  Cloth  Co.\.  Amm'mH  CM 

(u)  Carttr  v.  I'into  Lntt,  7  Ch.  «..,  11  H.  L.  C.  523  ;  Let  v.  i/ofrj. 

97;   Benedidiu   v.   Sullivan,   12   it.  6  Ch.  135;  Se  WixxTi  Trade  Mnri, 

P.  C.  25.  32  C.  D.  264 ;  Nrwman  v.  Pinto. 

(x)  Baineaii/,  <fcc.,  Co.  T.  Jlohrnaii,  57  L.  T.  31,  W.  N.  (1887)  IIB. 

36  L.  T.  51,  W.  N.  (1877)  14.  (e)   Lfather  Cl^ith  Co.  t.  Amfrimn 

(y)   Bmbowv.  Low,  \6  CD.  9S  CfciiA  Co.,  II  H.  L.C.  643,p«rLoid 

(C.  A.).  Kingedown;   f/awi  v.  Batriwui,  10 

(«)  Miixwdi  V.  Hogg,  2  Ch.  307 ;  Ha.   467 ;  Morgan  v.  M'Adam.  36 

Lee  T.  Huley,  5  Ch.  161.  L.  J.  Ch.  228  ;    Leather  Cloth  (li. 

(a)  For  cases  ae   to  what  ia  a  v.  Lweout,  9  Eq.  352. 
fraudulent  trade,  see  Eerly,  p.  409. 
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In  the  caae  of  EdeUten  v.  Vick  (d),  Lord  Hatherley  doubted      Chap.  IX. 

whether  the  rule  would  be  the   same  if   there  had  been 

originally  a  patent,  and  the  statement  in  the  trade  mark 

being  true  when  first  introduced,  had  been  continued  after  it 

bad  ceased  to  be  trae.    But  there  can  be  no  distinction  between 

the  eases.     If  the  word  "  patent "  be  not  so  used  as  to  indicate  0»e  of  tiia  word 

the  existing  protection  of  a  patent,  but  merely  as  part  of  the 

designation  of  an  article  thrown  into  the  market,  nobody  is 

meant  to  be  deceived,  and  nobody  is  deceived  (c).     A  patent 

may  have  expired  and  be  known  to  have  expired  fifty  years 

ago,  and  yet  the  name  of  patent  may  have  become  attached 

to  the  article,  and  be  used  in  the  trade  as  designating  it  (/). 

But  if  the  trade  mark  represents  the  article  as  protected  by  a 

patent,  when  in  fact  it  is  not  so  protected,  there  is  no  difference 

vhetber  the  protection  never  existed  or  has  ceased  to  exist. 

If  (be  true  effect  of  the  trade  mark  or  label  be  to  mislead  the 

pablic,  that  is  sufficient  to  debar  the  plaintiff  from  relief  {g). 

But  the  use  of  the  word  patent  is  not  to  be  taken  as  misleading 

where  either  it  is  shown  that  the  market  name  of  the  goods 

comprises  the  word  or  where  the  goods  are  made  according  to 

aD  expired  patent,  and  the  word  is  so  used  as  to  be  understood 

to  refer  to  this,  or  wherein  from  the  nature  of  the  case  it  is 

unlikely  to  mislead  (h). 

The  principle  that  a  misstatement  in  a  trade  mark  will  a  tnde  nurk 
deprive  a  man  of  his  right  to  apply  to  the  Court  for  relief,  w  as  to  d»ixiTe. 
d[>es  not  apply  to  the  case  of  the  use  of  the  name  of  a  firm  by 
successors  in  business  of  the  original  partners.  The  name  of 
a  firm  may  be  used  long  after  all  the  original  partners  have 
died,  or  have  ceased  to  have  any  interest  in  the  concern.  By 
the  usage  of  trade  the  name  of  a  firm  is  understood  not  to  be 
confined  to  those  who  first  adopted  it,  but  to  extend  to  and 
include   persons   who   have    been   afterwards  introduced    as 

(d)  1 1  Hft.  87 .  GMk  Oj.  ,  1 1 H.  L.  C.  544 ;  Cheavm  \. 

[t)  11  H.  L.    C.    544,  ptr   Lord  Walker,  5  C.  D.  830.     Comp.  Hay- 

Kingrfown.  ward  v.  Lety,  56  L.  T.  419. 

(/)  jWawAaHT.  «0M,  8Eq.  851.  (/i)   (Jockmae   y.  Maaiith,   (1896) 

See  CAiMrii,  v.  Walktr,  5  C.  D.  862.  A.  C.  225 ;  and  see  Kerly  on  Trade 

(»)  I.rathtr  Cfnth  Co.  v.  American  Marks,  p.  403. 
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partners,  or  persons  to  whom  the  original  partners  have  tiuis- 
ferred  their  business.  The  use,  therefore,  of  the  old  trade  name 
of  a  firm  by  the  new  partners  or  their  successors  is  no  fraud 
upon  the  pubhc,  but  is  merely  a  statement  that  they  are 
carrying  on  the  same  business  as  was  formerly  carried  on 
by  the  person  or  persons  whose  name  constituted  the  trade 
mBrk(j)- 

The  case,  however,  is  different  if  a  trade  mark  be  so  com- 
pletely personal  in  its  nature  as  necessarily  to  indicate  that 
the  goods  to  which  it  is  affixed  are  the  manufacture  of  a 
particular  person.  If  a  person  has  acquired  by  his  personal 
skill  and  ability  a  reputation  which  gives  his  goods  in  the 
market  a  higher  value  than  those  of  others,  there  ia  an 
imposition  on  the  public,  if  a  man,  to  whom  he  has  trans- 
ferred his  business,  uses  his  name  or  trade  mark.  A  man 
may  assign  his  business  to  another,  but  he  cannot  give  him 
the  right  to  use  hia  mime  or  mark,  if  the  effect  of  the  state- 
ment be  necessarily  to  indicate  that  the  goods  to  which  it  is 
affixed  are  the  goods  of  the  person  whose  name  and  mark  they 
bear,  and  the  value  of  the  goods  be  materially  affected  by  the 
statement  (A) .  If,  however,  a  trade  mark  be  a  mark  which 
refers  more  closely  to  the  place  of  manufacture  or  to  the 
particular  business  than  to  the  firm  of  the  manufacturer, 
although  it  may  originally  have  denoted  the  person  by  whom 
the  goods  were  manufactured,  or  if  it  has  become  a  sign  of 
quality,  and  ceased  to  denote  that  a  particular  person  carries 
on  the  business,  the  assignee  of  the  business  and  business 
premises  is  not  guilty  of  a  misrepresentation  to  the  pubHc  in 
making  use  of  the  mark  (/).  In  many  cases  the  name  of  tlie 
first  maker  of  an  article  is  accepted  in  the  market  either  as  a 
brand  of  quality  or  it  becomes  the  denomination  of  the  article 
itself,  and  is  no  longer  a  representation  that  the  article  is  the 
manufacture  of  any  particular  person  (m)- 

(0   Li,ffl>er  VMI.  Co.  v.  Am>riri,n  Cloth   O...  i  D.  J.  &  S.   137,  H3; 

C'loik    Co.,   11   U.  L.  C.  ii-2.     See  Itury  v.  Bed/vrd,  ib.  332.  369. 
SiiiyeT  Maiiiijiiffxriiii/  Co.  t.  LiK-g,  (I)  Bury  t.  Baf/ord,  tnyra. 

8  App.  Cu.  33,  i>rr  I^rd  Blackburn.  (v.)  Hall  v.  Bamnct,  4  D.  J.  4  S. 

(k)  Lftither  CMI,  C...  v.  A-mrrin,,,  1S5. 
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That,  however,  which  is  merely  a  collateral  misrepresenta-  Ch«p.  IX. 
tioo  must  be  distinguiahed  from  false  representation  in  the 
trade  mark  or  fraud  in  the  trade  itself.  Though  the  Court 
will  not  interfere  by  injunction  to  restrain  the  imitation  of  a 
trade  mark,  if  there  is  false  representation  in  the  trade  mark 
or  if  the  trade  itself  is  fraudulent,  a  collateral  misrepresenta- 
tion by  the  owner  of  the  trade  mark  will  not  disentitle  him  to 
relief  either  at  law  or  in  equity  (n).  Where,  accordingly,  the 
pkintifT,  whose  trade  mark  was  "  Ford's  Eureka  Shirts,"  had 
falsely  represented  in  his  invoices  and  in  a  few  advertisements 
that  he  was  "patentee"  of  the  shirt,  it  was  held  that  such 
false  representation  was  not  sufBeient  to  prevent  him  from 
sustaining  an  action  at  law;  and  that  his  right  at  law  l)eing 
clear,  he  was  entitled  to  an  injunction  (u).  A  misrepresenta- 
tion which  has  been  corrected  and  abandoned  before  the  action 
is  no  bar  {p),  and  it  would  seem  that  the  same  rule  applies  to 
one  adopted  after  the  commencement  of  the  action  {q). 

It  has  not  been  determined  whether  a  mere  puffing  exaggera- 
tion in  labels,  &c.,  is  such  a  misstatement  as  will  deprive  a 
man  of  his  right  to  the  protection  of  the  Court ;  but  the  rule 
Tould  appear  -to  be,  that  a  mere  puffing  exaggeration,  by 
which  no  reasonable  man  ought  to  be  deceived,  goes  for 
nothing  (r). 

The  owner  of  a  trade  mark  who  seeks  the  aid  of  the  Court  Del>7  unri 
for  the  protection  of  his  mark  must  use  due  diligence  in 
making  the  application.  Acquiescence,  or  gross  delay  amount- 
ing to  an  abandonment  of  the  right,  may  deprive  a  man  of  his 
right  to  the  protection  of  the  Court  (s).  A  protest  by  the 
owner  of  the  mark  against  the  use  of  it,  or  merely  threatening 

lu)  F,.rd  y.  ro*i^.  1  Ch.  611.  {r)  IIM.^iiy     T.     HolU-nwj.     13 

(.')  lb.     See   Muf/arhi,f   v.   Oiik  Beav.  209.    See  I'emj  v.  TrufJiH.  6 

F-<i„.lnj  '■().,  10  Dec.  of  Court  of  Beav.  76. 

fVsB,  4th  ser.,  805.    Comp.  AVirmn.,  (»)   Chapi^U  y.  ^l-tard.  iK.  &  J. 

V.  W»f<,.  87  L.  T.  31,  W.  N.  (18S7)  117;      Ettcourl    y.    EsUimTl    }li>p 

119.  EaaeiKt  Co.,  10  Ch.  280;  Imai:»ou  v. 

()•]  BtaetliclHa  v.  Siilli^ii.,  12  R.  riiompiiM,     41     L.    J.    Ch.     101  ; 

P.  C.  -id.  NaUoiuil  auirch  Co.  v.  Miiio.'i  Co., 

!■/)  .Siff/fTl  V.  Fiudlalrr,  1  C.  D.  (18&1)  A.  C.  273. 
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Chip,  ix^ without  taking  proceedingB,  is  not  sufficient  if  the  plaintiff 

Btanils  by  and  allowe  a  man  to  carry  on  busineBs  in  the 
manner  complained  of(0,  but  the  Court  will  not  re&dily 
infer  acqaie8cence(u). 

Mere  delay  after  knowledge  of  the  infringement  to  uke 
proceedingB,  not  sufficient  to  call  the  Statute  of  Limitatioiis 
into  operation,  or  where  the  infringement  continues,  ie  uot 
it  seems  a  bar  to  the  right  to  an  injunction  {x).  The  rule  is 
not  peculiar  to  trade  mark  cases,  but  is  part  of  the  general 
law  (t/).  Where  an  injunction  is  sought  in  aid  of  a  legal  right, 
it  is  a  matter  of  course  if  the  legal  right  be  proved.  Lapse  oF 
time  unaccompanied  by  anything  else  is,  it  seems,  no  more  a  bar 
to  a  Buit  for  an  injunction  than  it  is  to  an  action  of  deceit  (;). 

But  delay  may  cause  the  Court  to  refuse  an  interlocutor; 
injunction  either  on  terms  of  the  defendant  keeping  an  account 
or  absolutely,  especially  if  the  defendant  has  built  up  a  large 
trade  in  which  he  has  notoriously  used  the  mark ;  but  a  slight 
use  of  the  mark  will  not  prevent  the  Court  from  interfering  (a). 

Delay,  moreover,  may  prevent  conduct  which  would  at  first 
be  an  infringement  from  being  calculated  to  deceive  (/<),  and 
where  the  infringements  are  numerous  and  notorious,  maj 
amount  to  abandonment  of  the  trade  mark  (c).  But  delay  is 
not  a  bar  where  it  can  be  explained  away,  where  for  instance 
it  takes  place  in  order  that  the  plaintiff  may  obtain  evidence 
necessary  to  establish  hia  case  {tl). 

In  a  plain  case  the  motion  for  an  injunction  is  often  made 
ejt  parte ;  and  where  the  defendant  is  committing  a  deliberate 
fraud  it  is  important  to  obtain  an  ex  parte  order  before  gi^'ing 
the  defendant  a  notice  which  may  lead  to  the  disposal  of  an; 
spurious  goods  which  he  is  about  to  put  upon  the  market. 
CoioDi»Uit  imi-  It  is  impoBsible  to  lay  down  any  general  rule  as  to  iihat 
i^riMMiant.      degree  of  resemblance  is  necessary  to  constitute  the  fraudulent 

(()  Hoirlaiid  V.  Mitchrll,  13  B.  P.  (u)  Apdliuarie   Co.  v.  ffnr/ria. 

0.  p.  46*.  4  T.  L.  B.  9. 

(«)  S.  C.  14  R.  P.  C.  p.  44.  (6)  Loiidotidtrry  t.  BhuA,  3  T.  L 

(t)  iW/itW"/T.i''..9C.D.p.l-8.      E.  »60. 

(y)   Tlirer  Tvmii  BanJdug  Co.  v.  (c)   Ltev.  Hairy,  a  Ch.  155,  160. 

Maddever,  27  C.  D.  533.  (li)  Naiioiial  Starch  Co.  v.  ,V"«h') 

(z)  Fnllvrnd  V.  F.,  tiipra.  Co.,  (1894)  A.  C.  275. 
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or  colonrable  imitation  of  a  trade  mark.  All  that  can  be  done  Chap.  IX. 
is  to  ascertain  in  every  case  as  it  occurs,  whether  there  is  such 
a  resemblance  as  that  ordinary  purchasers  purchasing  with 
ordinary  caution  are  likely  to  be  misled.  The  principles 
governing  the  comparison  of  the  marks  and  determining  what 
amoQDt  of  resemblance  is  calculated  to  deceive  cannot  how- 
ever be  discussed  at  length  in  this  place  ;  it  is  only  attempted 
here  to  state  some  of  the  conclusions  which  may  be  deduced 
from  an  examination  of  the  authorities  (e). 

In  considering  whether  a  spurious  mark  is  calculated  to 
deceive,  the  persons  with  regard  to  whom  the  question  is  to  be 
asked  are  the  probable  purchasers,  not  merely  careful  and 
iDtelligent  persons,  hut  ordinary  unwary  purchasers.  What 
amount  of  intelligence  or  knowledge  of  the  trade  ought  to  be 
attributed  to  them  must  necessarily  vary  with  the  nature  of 
each  case. 

No  definite  rule  as  to  the  amount  of  resemblance  can  be 
laid  down,  but  the  net  impression  produced  and  the  main  idea 
left  on  the  mind  by  one  mark  must  be  compared  with  that  left 
by  the  other,  for  marks  may  well  be  confused  where  only  one  is 
seen,  though  they  could  not  be  mistaken  for  each  other  if  they 
were  seen  side  by  side.  The  whole  mark  of  the  defendant 
may  too  nearly  resemble  that  of  the  plaintiff,  although  all  the 
essential  particulars  of  the  two  are  distinguishable.  Regard 
must  be  paid  to  the  essential  features  of  the  plaintiff's  mark 
in  considering  whether  the  defendant  has  infringed  it. 

Further,  the  marks  must  be  compared  as  they  are  seen  in 
actual  ordinary  use  on  the  goods  they  are  used  for. 

The  circumstances  of  the  trade  and  market  in  which  the 
marks  are  used  must  also  be  considered. 

Attention  must  also  of  course  be  paid,  not  only  to  the  points  Colourable 
of  resemblance  between  the  marks,  but  also  to  the  points  of  infringeiaent. 
diSerence ;  bat  it  will  not  he  sufficient  for  the  defendant  to 
show  that  the  differences  might  prevent  purchasers  being 
deceived  (J). 

(f)  See  Kerly  on  Trade  Marfcg,  244  [/)  JohmUm    t.    On-   Eiuivg,   7 

rfwv/.,  277 rf<«;..  where  the  subject      App.  Ca.  p.  2ai). 
i*  very  fully  and  ably  disenHed. 
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ctwp.  IX.  Nor  is  it  an  excuse  for  a,  clear  infringement  of  a  trade  mark 

that  the  infringing  mark  ia  used  upon  goods  of  which  the  get 
up  differs  in  ti)ti>  from  that  of  the  plaintiff's  goods  (g). 

The  use  of  words  taken  from  the  plaintiffs  trade  mark  bv 
the  defendant  is  an  infringement,  notwithstanding  that  he  adds 
his  own  name  {/()• 

Frobal)ility  of  deception  is  a  question  of  fact,  and  except  so 

far  as  they  !ay  down  any  general  principle  ol  comparison  the 

decided  cases  are  of  no  Eissistance  (i). 

Imporution  of        The  importation  of  spurious  articles  to  which  the  trade  mark 

spurious  brand.    <^^  another  is  affixed  is   an    infringement  of   the  right  and 

unlawful,  however  innocently  the  importer  may  have  acted, 

and    notwithstanding   that    he   determined    not   to  sell  the 

articles  as  soon  as  he  became  aware  that  their  importation 

was  an  infringement  ot  the  right  (k). 

Tnde  m>rk  ^t  seems  that  a  manufacturer  is  entitled  to  place  his  trade 

mwism^  br    "^*'*''  '^^  articles,  not  of  his  own  make,  unless  there  is  some 

uoUier.  trade  custom  or  contract  that  he  shall  not  do  so,  and  lo 

remove  the  maker's  mark  for  the  purpose  of  substituting  his 

own  (l).     But  the  Court  will  not,  as  a  general  rule,  interfere 

by  injunction  to  protect  a  trade  mark  unless  the  goods  are 

manufactured  or  at  least  selected  by  the  person  whose  trade 

mark  it  purports  to  he  (»0- 

idjunctioii  not-       The  Owner  of  a  trade  mark,  whose  mark  has  been  ill^lh 

piromise'nti^^o     ^^^^  by  another,  is  not  bound  to  rely  upon  his  assurance  or 

tue  tlie  mark,     promise  not  to  repeat  the  illegal  appropriation  of  the  mark, 

but  is  entitled  to  the  protection  of  the  Court  by  injunction  {«). 

Nor  is  it  necessary  that  any  actual  infringement  should  have 

occurred   if  it   is   proved   that   the   defendant    contemplates 

committing  one,  and  it  is  sufficient  evidence  of  this  that 

he  is  in  possession  of  a  considerable   quantity   of  spurious 


M  Oo.  V.  ffrrr/em.  4 
Kerly, 


to)  Apoil,„ 
E.  P.  C.  478. 

(A)  See  cases  oolleeted 
p.  380. 

(i)  Per  iMvd  'WatsoB  in  Johi,ab,n 
T.  Ott  Ewinij,  ante. 

{k)   Vpmaii  V.  ForrtUer,  24  C.  D. 
■mi ;  American  TulHtmt  Co.  v.  (iitnt. 


{1S92)  1  Ch.  630. 

(/)  Johiimu  V.  SiylUm.  T  Q.  B.  D, 
451. 

(m)  HiTKh  V.  Juita,.  3  C.  D. 

(h(  Milliugton  \.  For, 
338;  HWr/,  V.  A'««rt,  4K.&J.T4i 
Edelilex  v.  EdfltUii.  1  D.  J.  *  t 
183. 


&C. 
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goods  (o),  even  though  they  are  only  in  hia  possession  as  a  Chap,  ix. 
forwarding  agent  (p).  "  The  hfe  of  a  trade  mark  depends 
upon  the  promptitude  with  which  it  is  vindicated,"  and  there- 
fore the  plaintiff  is  not  bound  to  give  the  defendant  notice, 
before  issuing  the  writ  and  serving  the  defendant  with  notice 
of  motion  for  an  injunction  to  restrain  him  From  parting  with 
the  goods.  It  is  immaterial  that  the  defendant  may  have  been 
isnocent  in  the  matter  (q),  and  may  have  used  the  trade  mark 
in  ignorance  of  the  right  of  the  plaintiff.  Nor  is  it  necessary  to 
prove  fraud.  The  action  of  the  Court  depends  on  the  right  of 
the  plaintiff,  and  the  injury  done  to  that  right.  If  the  public 
bas  been  in  fact  misled,  it  is  immaterial  that  the  defendant 
may  have  had  no  intention  to  mislead  (r).  A  trader  on  whose 
iiOoAa  the  trade  mark  of  another  is  put  cannot  be  allowed  to 
say  that  it  was  done  by  one  of  his  servants  without  his 
knowledge  (s).  A  man,  however,  who  has  innocently 
^idvancod  money  upon  dock  warrants  for  goods  to  which  a 
certain  trade  mark  has  been  fraudulently  affixed  may,  upon 
oSering  to  remove  the  mark,  have  an  injunction  dissolved 
which  was  granted  to  restrain  the  wharfinger  from  parting 
nith  the  goods  (()■ 

The  injunction  is  sometimes  directed  generally  to  restrain  Form  oE 
the  infringement  of  the  plaintiff's  trade  marks  to  which  his 
title  is  established  in  the  case,  but  it  is  usually  expressed  with 
more  particularity,  to  restrain  the  use  by  the  defendant  of 
HQch  trade  marks,  or  of  marks  only  colourably  differing  from 
them  in  connection  with  goods  of  the  kind  for  which  they  are 
registered,  by  selling  or  otherwise  disposing  of  the  goods 
marked  with  such  marks.  To  avoid  a  discassion  on  a  motion 
to  commit  for  breach  of  the  injunction  it  is  obviously  advan- 
tageous for  the  plaintiff  to  combine  in  the  order  a  particular 
reference  to  the  form  of  infringement  complained  of  together 

[o)  Ujmuii,  V.  t'lTTetter,  24  C.  D,  (r)  Sin-jer  Maiiufarfuring  Co.  v. 

231.  Wilxm,   3  App.  Ca.  391,  per  Lord 

(p)  Upman  v.  Elkaii,  12  Eq.  MO,  Cairns. 

TCh.  130.  («)   Tonye  v.  Ward,  21  L.  T.  480. 

(s)  Vpnuin  y.  FtireiUr,  24  C.  D.  (()  P.msardin   v.   Peto,   33  Beav. 

aai.  642. 
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with  wide  general  words  directed  to  prevent  a  colourable 
evaBion  of  the  order  (»)■ 

A  man  whose  trade  mark  has  been  illegally  taken  b; 
another  is  entitled  to  an  account  of  profits  in  respect  of  the 
illegal  user  of  the  mark  (x).  The  account  is  limited  to  sales 
and  profits  acquired  for  six  years  before  the  commencement  of 
the  action.  But  in  the  case  of  an  innocent  user  by  the 
defendant,  the  account  of  profits  will  only  be  directed  Irom 
the  time  when  he  first  became  aware  of  the  spurionsnesB  oi 
the  mark  (v)  ■ 

In  taking  the  account,  a  man  will  not  have  to  account  tor 
every  species  of  profit  made  during  the  previous  six  years,  bat 
only  for  so  much  as  is  properly  attributable  to  the  user  of  the 
mark  (z),  nor  will  he  be  charged  with  bad  debts  as  profits;  but 
on  the  other  hand,  he  cannot  charge  the  plaintiff  with  the 
cost  of  manufacturing  the  goods  in  respect  of  which  the  bad 
debts  have  been  incurred  (a). 

Where  there  is  no  trade  mark,  but  the  defendant  has  sold 
goods  in  packets  so  resembling  those  in  which  the  plaintiff 
wraps  his  goods  as  to  be  calculated  to  deceive,  the  account  will 
be  of  all  profits  made  in  selling  the  goods  in  the  form  in  which 
defendant  was  not  entitled  to  sell  them.  Although  retail 
dealers  who  may  have  bought  the  goods  from  the  defendant 
may  not  have  been  deceived,  the  account  will  not  be  limited 
by  excluding  from  it  goods  which  the  retail  dealers  ma; 
have  sold  to  persons  who  bought  them  as  goods  of  the 
defendant  (b). 

When  one  of  two  persons  entitled  in  common  to  the  use  of 
a  trade  mark  is  suing  alone,  he  should  on  praying  for  the 
account  pray  for  the  payment  to  himself  of  such  part  of  the 
profits  as  he  may  be  entitled  to  (c) ;  but  the  defendant  is  it 

(ii)  For  forms  of  injunction,  see  292. 

Kerly,  p.  748.  («)  SrlrUir,,  v.  Eiietttn:  10  L.  T. 

(i)   (JaHier  v.   Carlnle,  31  BoQv.  780. 

292;   E'Metmv.  EdtltUi,,  1  D.J.  &  [b)  £eiw  v.  ffoodiPMi.  3GC.  D.i; 

S.  199 ;  but  Bee  JMijam.  v.  Ki/i-kIi.  S<trMi>irr  v.  Ap^iiuarii  Ui:,  (18971 

13  B.  P.  C.  465.  1  Ch.  S93. 

(y)  MoH  V.  CoutUm,  33  Beav.  578.  (r)  Dtnt  v.  Tiirpiii,  2  J.  4  H.  139. 

(*)  Cartier  v.  CiiTlieIr,  31   Beav. 
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seeniB  entitled  to  have  the  other  co-owner  made  a  party,  so     ^"p-  ' 


t  the  account  may  be  taken  once  for  all  {d). 

Neither  an  account  nor  an  inquiry  as  to  damages  will 
be  granted  if  the  evidence  of  sales  under  the  objectionable 
mark  is  not  BufScient  to  make  it  worUi  while  (e) ;  or  if  the 
defendant  has  only  used  his  mark  for  a  short  time  (/). 

The  owner  of  a  trade  mark  though  entitled  to  an  in- 
jDoction  may  by  his  conduct  deprive  himself  of  the  right  to 
an  account  of  profits  for  six  years  previously  to  bringing  the 
action  (5). 

The  plaintiff  must  elect  between  the  account  and  an  inquiry  inqain  u  u> 
as  to  damages ;  he  cannot  have  both  (k).  On  an  inquiry  as  '"'*' 
to  what  damage  has  accrued  to  a  man  from  the  unlawful 
Qse  by  another  of  his  trade  mark,  the  onus  lies  on  him  to 
prove  special  damage  by  loss  of  custom  or  otherwise,  and  it 
vill  not  be  assumed  in  the  absence  of  evidence  that  the  amount 
of  goods  sold  by  the  defendant  under  the  fraudulent  trade 
mark  would  have  been  sold  by  the  plaintiff  but  for  the 
defendant's  unlawful  user  of  the  mark  (()• 

The  defendant  must,  if  required  to  do  so  for  the  purposes  of  iDterrogstorim 
the  account  or  the  inquiry  as  to  damages,  disclose  the  names  account  and 
of  all  persons  to  whom  he  has  sold  any  goods  with  the  mark  ^'J]J™"  *° 
imposed  on  them.    If  he  be  unable  to  do  bo,  he  may  then  be 
required  to  disclose  the  names  of  all  persons  to  whom  he  has 
sold  any  goods  which  he  will  not  swear  positively  were  not 
stamped  with  the  mark  {k). 

Subject  to  sect.  77a  of  the  Act  (I)  with  regard  to  certificate 
aa  to  exclusive  use  and  costs  thereon,  the  cost  of  an  action  for 

(rf)  M  C.  D.  p.  392.  field,   1   Eq.   299 ;  Magnolia   Co.  v. 

I')  Magtu^ia  Co.  T.  Atlas  Co.,  U  Atlai  Co.,  14  E.  P.  C.  389.     See  as 

E.  P.  C,  389,  where  neither  was  to  measure  of  damagea,  Graham  v. 

granted,    although    the    plaintiSs  Plate,  6  American  £.  639 ;  UniUil 

oWained  an  mjtmction.  Telephone  Co.  v.  Walkfr,  56  L-  T. 

if)  Awe  T.  Lo/tus,  47  L.  J.  Ch.  608;  Ala^nder  v.  Henry,  12  R.  P. 

iJ6.  C.  360. 

ig)  HarritOH  y.  Taylor,  11  Jur.  (i)  Leather  Cloth  Co.  v.  Hirtch- 

K.8.408;  FwdT.  Foffer.TCt.  633.  field,    1    H.   &   M.   29S  ;   Sac/iann 

(i)  De   VOre   V.   BetU,   6   L.   E.  CorporoittHi  t.  Chankah  Co.,  (1900) 

H.L.  321.  2Ch.  556. 

(0  Leather  Cloth  Co.  t.  ffirtch-  (I)  Act  of  1888,  8.  18. 

K.I.  28 
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Chap.  IX.      infringement,  like  the  coets  in  any  other  action,  are  in  the 
discretion  of  the  Court, 
'Mta.  The  question  of  coets  turns  upon  the  condnct  of  the  parties 

in  the  matter.  A  man  whose  trade  mark  or  trade  name  has  been 
taken  by  another  is  entitled  to  the  costs  of  the  injtmction  (m). 
If  the  defendant  does  not  contest  his  right,  but  offers  to 
submit  to  the  injunction  with  costs,  the  plaintiff  has  obtained 
all  he  is  entitled  to,  and  should  not  bring  the  cause  to  a 
hearing.  If  he  asks  for  something  more  and  brings  his  cause 
to  a  hearing  but  fails  to  make  out  his  right,  he  loses  his  right 
to  the  subsequent  costs  of  the  action.  But  if  the  defendant 
npon  notice  of  the  plaintiff's  right  and  the  fact  of  its  violation. 
instead  of  submitting  to  the  injunction  with  costs,  contests 
the  plaintiff's  right  or  refuses  any  of  the  terms  to  which  the 
plaintiff  is  entitled,  the  cause  may  be  brought  to  a  hearing  and 
the  plaintiff  will  have  the  cost  of  the  suit  (n).  So  alsoa  person 
having  in  his  hands  or  under  his  control  goods  bearing  a 
forged  trade  mark  is  bound  upon  the  fact  being  brought  to 
his  knowledge  at  onc«  to  submit  to  do  whatever  he  mar 
be  compelled  to  on  an  action  being  bronght  against  him; 
otherwise,  however  innocently  the  goods  may  have  come  to 
him  he  will  be  liable  for  the  costs  of  an  action  brought  by  the 
person  whose  right  is  infringed  for  the  purpose  of  obtaiuing 
reHef  {o).  In  a  case  where  the  Court  was  of  opinion  that  both 
plaintiff  and  defendant  were  deceiving  the  public,  no  cobIs 
were  given  (p). 

Though  the  case  for  an  injunction  may  fail,  the  dismissal  of 
the  action  may  be  without  costs,  if  the  defendant  has  been  to 
blame  in  the  matter  (q).    If  a  trader  imitates  another's  label 

(m)  Ouardian  Fire  and  Li/e  Tn-  P.  C.  2M. 

aurance  Co.  t.  Ouurdian  and  General  (o)   Vpman  m.  Elian,  12  Eq.  IM. 

Insurance  Co.,  SO  L.  J.  Ch.  235.  7  Ch.  132;  Moet  r.  Ptdttring,  8  C. 

(n)  Millington  t.  Fox,  3  M.  &  C.  D.  372  ;   Upman  \.  ForrttUr.  24  C. 

338 ;  Pierce  v.  Franks,  15  L.  J.  Ch.  D.  231 ;  Stazmiger  v.  Pigott,  12  R 

122 ;  Woollam  t.  Batdif,  1  H.  &  M.  P.  C.  439. 

259 ;   Edelatm  t.  Eddeten,   1  D.  J.  (p)  Eetciiurt     v.     Eiteouri    Eof 

4  8.  186;  ^oe(  V.  CoiMfon,  33Beav.  Eaeenre  Co.,  10  Ch.  280;  Tkonty 

578 ;  Macandrew  v.  Bastdi,  4  D.  J.  t.  Hill,  1 1  it.  P.  C.  61. 

&S.  386;  Wpldnt  \.  Plant,  16  E.  (q)  Bodgen  v.  floc^*,  a2W.K. 
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or  trade  mark,  even  though  the  case  may  be  one  where  the  c^p-  ^^- 
Court  may  refuse  an  injaDction,  it  will  not  willingly  give  the 
defendant  his  costs  (r).  If  the  defendant  makes  a  proper  offer, 
as  to  make  an  alteration  in  his  trade  mark  so  as  to  distinguish 
it  more  completely  from  that  of  the  plaintiff,  which  offer  the 
plsintifif  declines  and  brings  the  Buit  to  a  hearing,  the  plaintiff 
will  be  ordered  to  pay  the  defendant  hie  costs  (s).  Infancy  will 
not  protect  a  man  from  being  ordered  to  pay  the  costs  of  the 
Buit  it). 

A  man  who  has  induced  another  to  manufacture  for  him 
goods  marked  with  the  trade  mark  of  a  third  person  is  liable 
to  repay  to  the  person  whom  he  has  made  the  instrument  of 
fraud  the  cost  of  legal  proeeedingB  brought  about  by  the 
infrmgement,  including  any  sum  which  that  person  may  have 
reasonably  paid  to  compromise  the  matter  (u). 

Costs  on  the  higher  scale  are  sometimes  given,  but  only 
where  some  special  reason  for  the  order  is  shown,  and  they 
are  not  ordered  as  a  punishment  {x).  The  order  ought  only 
to  be  made  in  cases  of  very  unusual  difficulty  requiring  skill, 
antiquarian  research  or  the  like  (!/)■ 

In  a  ease  where  wharfingers  were  in  possession  of  goods  KamoTai  or 
bearing  a  brand  in  spurious  imitation  of  the  brand  of  the  fign^^"^^,^^. 
plaintiff,  it  was  held  that  the  plaintiff  was  entitled  to  have  '^'"*'- 
the  brand  removed,  but  that  hie  lien  on  the  goods  for  his 
costa,  if  it  did  exist,  muet  be  poetponed  to  the  wharfinger's 
coBte  (a). 

fiS8;  Wylamv.  Clarke,  W. in.  (ISIS)      Q.  B.  331;  IUd<laway  v.  Sanliam, 
:  RoUnmu  v.  CharbontU,  ib.  106.       (1896)  A.  C.  p.  222. 


(r)  Bait  V.  Dawber,  1»  L.  T.  6 

Wlh. 

(!)  CftuWT.enjPtAt.SdBeav.iaT. 

{«)  Dixon  V.  Fawciu,  3  El.  &  El. 


o46. 
(I)  Paia* 


.   Chitluilm.,   (1891)    1 


(y)  Oadd  V.  MaiiehesUr  [Mat/or, 
Ac),  9  E.  P.  C.  p.  535,  per  Lindley, 
L.J. 

(u)  Upmaa  v.  Elkan,  12  Eq.  140, 
7  Ch.  132  ;  Moet  v.  Pickering,  8  C. 
D.  372. 
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CHAPTER  X. 

INJtIHOTIONa    IN   BESPECT   OF   COTENANTB   OB   AORBBHENl^. 


SECTION    t. — INJUNCTIONS    AGAINST    BBBACH    OF    COVENANT    OB 
AaBEEMBNT. 

The  jurisdiction  of  the  Court  by  interlocutory  injunction 
.  against  breach  of  covenant  or  agreement  is  in  aid  of  the  legal 
right.  The  jorisdiction  ie  ezerciaed  either  by  vay  of  injunc- 
tion or  by  way  of  apecific  performance.  The  consideratdon 
and  principles  upon  which  the  Gonrt  acts  in  restraining  by 
injtinction  breaches  of  covenant  differ  in  a  material  respect 
from  those  upon  which  it  acts  in  decreeing  specific  per- 
formance. It  is  not  the  practice  of  the  Court  to  decree  specific 
performance  of  part  of  an  agreement,  where  there  are  other 
parts  which  it  cannot  carry  ont.  Unless  the  whole  agreement 
canbe  specificallyenforeed,  and'complete  justice  be  donebetweeo 
the  parties,  the  Court  will,  as  a  general  rule,  decline  to  inter- 
fere (a).  The  Court  will  not  interpose  partially,  except  in 
cases  in  which  the  parts  of  the  agreement,  which  cannot  be 
specifically  enforced,  are  independent  of  those  which  may  be 
specifically  performed  (&>,  or  are  subordinate  provisions  (c). 

(a)  Qfnait  v.  Edii-ards,  2  Dr.  &  Snibvny  Co.,  16  Eq.  433 ;  and  «ee 

War.  80;  South  Waht  Co.  y.  Wythe;  Pry,  3rd  ed.,  384. 

5  D.  Jt  ft  a.  880 ;   Phiiqx  t.  Jack-  (b)  Oibton  v.  Goldtmid,  5  D.  M. 

Km,  56  L.  J,  Ch.  550.     But  w  to  AG.  757 ,-  Kemot  v.  Potter,  3  D,  F. 

whether  thie  rule  applieeto  executed  ft  J.  447;   Ogdea  v.   Fomdt,  i  D. 

contractB  or  only  to  executory  con-  F.  £  J.  426. 

tracts,  see  Righj  t.  Ortat   Wfttera  (e)  Blackett  v.  Bata,  2  H.  ft  If. 

Railway    Co.,    li  L.   J.    Ch.   266,  270.     See  Hamilton  v.   Reder,  13 

271;   WcJverhamftim    Raihimy    Co.  Eq.    511,    ae    to    covmante   in  a 

T.     LonJon     and     Sorfi     Wftttru  •epanxtun  deed. 
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The  consideration  and  principles,  apon  which  the  Court  inter-      Chqp-  ^• 

fersB  by  way  of  injunction,  rest  apon  irreparable  injury.    The 

Court  does  not  took  to  the  effect  which  may  be  ultimately 
prodaced  by  the  restraint  which  is  placed  on  the  party  who  is 
disposed  to  break  his  contract,  but  gives  all  the  relief  in  its 
power,  and  leaves  nothing  unperformed  which  it  can  ever  be 
called  upon  to  perform. 

In  all  cases  where  specific  performance  can  be  decreed,  the  injnnctioii 
jorisdiction  by  injunction  will  attach  as  a  matter  of  course,  ^rfi^^M«. 
bat  it  is  not  confined  to  such  oases,  but  will  be  exercised  in 
all  cases  where  it  can  operate  to  bind  men's  consciences  as  far 
is  they  can  be  bound  to  a  true  and  literal  performance  of 
tbeir  agreements.  The  Court  will  not  suffer  men  to  depart 
from  their  agreements  at  their  pleasure,  leaving  the  party 
vith  whom  they  have  contracted  to  the  mere  chance  of 
damages  which  a  jury  may  give  (d).  Nor  will  it  refrain  from 
granting  an  injunction  only  because  there  are  other  covenants 
to  be  performed  which  may  be  possibly  broken  hereafter  {e). 
The  interference  of  the  Court  by  way  of  injunction  cannot 
however  be  had,  unless  the  part  of  the  agreement  which  is 
sought  to  be  enforced  is  separable  from,  and  forms  a  distinct 
part  of  the  agreement  (/). 

The  jurisdiction  of  the  Court  by  way  of  interlocutory  injunc-  PrincipiBi  on 
tioD  against  breach  of  covenant  or  contract  being  in  aid  of  the  j^risiiotion 
legal  right,  and  having  for  its  object  the  protection  of  the "  "w*"^- 
property  from  irreparable  damage  pending  the  trial  of  the 
right,  a  man  who  seeks  the  aid  of  the  Court  must  be  able  to 
show  a  good  primd  facie  legal  title  to  the  right  which  he 
SBserta  (g).    If  the  right  at  law  under  the  covenant  is  clear  or 
fairly  made  out,  and  the  breach  of  it  is  clear  or  fairly  made 
out,  and  serious  injury  is  likely  to  arise  from  the  breach,  it 
is  the  duty  of  the  Court  to  interfere  before  the  hearing  to 

{d)  Lumlty  V.   Wagner,   1  D.  M.  cheeter,   Sheffield,   and   Lincolnshire 

&  G.  619;  Be  Matiot  v.  OibwH,  i  Railway  Co.,  7  Ha.  482. 

D,  &  J.  382.  (/)  KfTttOt  V.  Pvtter,  3  D.  F.  &  J. 

(0  Rigby  V.  Oratt  Wtttern  Rail-  459. 

iwj   Co.,    13   L.   J.    Ch.    271,  per  (g)   Capet  v.  HuUoii,  2  Btuw.  3d7 ; 

Wigram,  y.-C. ;  S.  C,  on  appeal,  Sainter  v.  Ferguton,  1  Mac.  ft  G. 

!  Pb.  44 ;  and  see  Waring  v.  Man-  289 ;  ante,  p.  12. 
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restrain  the  breach.  But  if  the  right  at  law  nnder  the 
-  corecant  is  not  clear,  or  is  not  fairly  made  oat,  or  the  breach 
of  it  is  doubtfai  and  do  seriouB  injury  can  arise  to  the 
plaintiff,  pending  the  trial  of  the  right,  the  case  resolves  itself 
into  a  question  of  comparative  iBJiiry,  whether  the  defendant 
will  be  more  damnified  by  the  injunction  being  granted  or  the 
plaintiff  by  its  being  withheld  (A). 

It  is  not  necessary  that  the  breach  in  respect  of  which  the 
interference  of  the  Court  is  sought  should  have  been  actually 
committed  :  it  is  enough  that  the  defendant  claims  and  insists 
on  his  right  to  do  the  act  complained  of,  although  he  may 
not  have  actually  done  it  (t).  But  the  Court  will  not  interfere 
unless  it  is  clear  that  a  breach  is  intended.  The  Court  will 
not  assume  that  a  man  means  to  violate  his  agreement  (k). 

The  Court  may  at  its  discretion,  as  a  condition  of  ordering 
the  motion  to  stand  over,  require  the  defendant  to  keep  an 
account  and  give  an  undertaking  as  to  damages  (0 ;  or  on 
granting  an  injunction  may  require  the  plaintiff  to  give  an 
undertaking  as  to  damages  or  to  submit  to  account,  ae  the 
Court  may  direct  {m). 

The  circumstance  that  a  lessor  has  the  right  of  re-entry  for 
breach  of  a  covenant  does  not  preclude  him  from  coming  to 
the  Court  to  restrain  tbo  breach  (n). 

But  to  warrant  the  interference  of  the  Court,  it  is  not 
enough  that  the  ri^t  at  law  tuider  the  covenant  or  contract 
be  clear  and  the  breach  be  clear.  It  is  in  all  caaee  necessary 
that  the  covenant  or  contract  should  be  of  such  a  nature 
that  it  can  consistently  with  the  rules  and  principles  of 
the  Court  be  enforced.     If  the  covenant  or  contract  is  from 


(ft)  W>}kinton\.BogeTs,2D.J.& 
8.  62,  69;  Oarrett  v.  Bantlead  and 
Eptom  RaiUoay  Co.,  1  D.  J.  &  S. 
463;  antt.  pp.  20,  21.  See,  as  to 
iireparBible  injuiy,  ante,  pp.  14,  15. 

()■)  Tipping  v.  Eckenhy,  2  K,  & 
J.  2e4 ;  ante,  pp.  13,  14. 

(fc)  Fo«t»^.Birminnham.Wolvtr- 
hamptoH,  die.,  Bailway  Co.,  2  W.  E. 
878 ;  Woniey  t.  Hwan,  51  L.  J.  Ch. 
676.  Seei-aWMOBT.  ffi?/wrf,18Eq. 


(0  Righy  v.  Ormt  Il'erfmi  flnif- 
way  Co.,  5  Ph.  44 ;  Low  v.  lanti,  4 
D.  J.  &  S.  288. 

(ni)  Ea«t  Laneaihire  Bailtmy  Co. 
T.  HattertJey,  8  Ha.  72 ;  Ingram  t. 
Stiff,  5  Jur.  N.  8.  «7;  op*, 
pp.  22,  23. 

(h)  Parker  t.  Wkyte,  32  L.  J.  Ch. 
620. 
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its  Datore  auoh  that  the  Court  cannot  enforce  specifically  its      ^^-  ^' 

performance,  or  if,  from  the  nature  of  the  act  to  be  done  or '— 

refrained  from,  the  remedy  lies  peculiarly,  at  law,  and  a  full 
and  adequate  compensation  can  be  had  there,  the  Court  will 
not  interfere  (o).  In  a  case  in  which  A.,  aa  agent  for  B.  and 
0.  (C.  being  an  infant),  agreed  to  grant  a  lease  to  B.,  and  D. 
brought  an  action  for  specific  performance  and  claimed  an 
injunction  to  restrain  B.  and  C.  until  the  trial  from  granting 
a  lease  to  anyone  else,  it  was  held  that  as  specific  performance 
conld  not  be  granted  in  respect  of  the  entirety  it  ought  not  to 
be  granted  in  respect  of  the  share  of  the  adult  defendant 
alone,  and  that  accordingly  an  injunction  should  not  issne 
against  either  defendant  {p). 

The  Court  will  not  entertain  juriBdiction  where  the  claim 
sODght  to  be  enforced  is  a  mere  money  claim  (<;),  or  has  been 
already  treated  between  the  parties  as  a  proper  subject  for 
peconiary  compensation  (r).  Nor  will  the  Court  generally 
entertain  jurisdiction  in  respect  of  contracts  for  building  or 
other  work  (s).  But  this  rule  ia  not  without  exceptions. 
Where,  for  instance,  a  railway  company  has  taken  lands  from 
a  landowner  on  the  terms  that  they  will  carry  out  certain 
works,  the  Court  will  compel  them  to  carry  out  such  works  (f). 
A  plaintiff  in  order  to  bring  himself  within  the  exception  most 
establish  (1)  that  the  building  work  of  which  he  seeks  to 
enforce  performance  is  clearly  defined  by  the  contract,  (2)  that 
the  plaintiff  has  a  substantial  interest  in  having  the  contract 
performed  which  cannot  be  adequately  compensated  for  by 


(o)  Caiint  V.  Plumb,  16  Ves. 
454;  FurntM  BailwayCo.  T.  S 
1  Be  G.  &  S.  299;  Holm 
Eattmt  Cotmlie*  Bailuiay  Co.,  3  K. 
*J.  673;  Mmiro  v.  Wivenfwt, 
Bailmtt/  Co.,  4  D.  J.  4  8.  733. 

[p]  Lumtei/v.  Savt7ita^o/t,{1895) 
1  Q.  B.  683  (C.  A.) 

(!)  Todd  \.  Get,  17  Ves.  273; 
Saimhary  t.  Jontt,  2  Beav.  462  ; 
lilmmt  M.  Imri,  3  Y.  4  C.  436. 

(r)  Pari*  Chocolate  Co.  v.  Ory$tal 
Patau  Co.,  3  Sm.  4  O.  119.    See 


Wood  V.  Sutdife,  2  Sim.  N.  8.  168. 
But  see  Aitnioorth  v.  Bentlty,  14  W. 
B.  630;  ante,  p.  15. 

(»)  Kirk  T.  BroToiey  Union,  2  Ph, 
640;   South   Waki  Sailway   Co. 
Wythet,  1  £.  4  J.  186,  <J  D.  M.  4 
a.  660;   Garrett  t.   Banttead, 
Railway  Co.,  4  D.  J.  ft  8.  462. 

(Q  Ryan  v.  MiUttal  Tontine,  Ac, 

(1893)  1  Ch.  p.  128,  per  Kay, 
L.  J. ;  FoTteiciit  t.  Lostwithiel,  dte., 

(1894)  3  Gh.  621. 
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c^p-  ^-      damages,  and  (seynble)  (8)  that  the  defendant  has  by  the  contract 

obtained  possesBion  of  the  land  on  which  the  baildingB  are  to 

be  erected  (u). 

Nor  will  the  Court  entertain  jariBdictioQ  in  the  caee  of 
covenants  or  agreements  for  personal  services,  or  involving 
duties  of  a  personal  and  confidential  character  (x),  or  involving 
supervision  which  the  Court  could  not  undertake  {y).  Nor 
will  the  Court  interfere  if  the  covenant  is  vague,  indefinite,  or 
uncertain  in  its  terms  (;;},  or  if  it  appears  in  its  form  to  b« 
harsh  and  oppressive  (a),  or  if  the  contract  is  of  such  a  nature 
that  one  of  the  contracting  parties  would  gain  considerable 
advantage  at  the  expense  of  the  other  from  its  enforcement, 
while  the  other  would  gain  no  corresponding  benefit  (b), 
CoDduct  of  the  The  conduct  of  the  party  who  seeks  the  aid  of  the  Court 
thTrnpiiortim"'  ^^"  ^  taken  into  consideration  upon  the  application  tor  an 
■0  injunction.  A  man  who  comes  to  the  Court  to  restrain  the 
breach  of  a  covenant  or  contract  must  be  able  to  show  that  he 
comes  with  clean  hands  (c).  He  cannot  invoke  the  aid  of  the 
Conrt,  if  the  covenant  which  he  seeks  the  aid  of  the  Court  to 
enforce  is  in  any  way  tainted  with  illegality  {d) .  Nor  can  he  have 
relief,  unleBS  it  appear  that  he  has  actually  carried  out,  as  lar 
as  in  him  lies,  his  own  part  of  the  agreement  (e),  and  milesa 
he  can  show  that  he  has  used  due  diligence  in  making  the 
application. 

(u)    fPohvrhnmptoH  Corporation  Y .  (6)  ShTeuiabtiry  and  Birmingham 

Emmom,   (1901)    1   (i.  B.   p.   525,  Bailway  Co.  v.  London  and  -VoriS 

per  Homer,  L.  J.;    Fry,  3rd  od.,  Watern  Bailway  Co.,  8  H.  L,  C. 

46.  113;    Vivert  v.  Tuck,  1  Moo.  P.  C. 

(i)  Pirkfring  t.  Biahop  of  Ely,  N.  8.  516. 

2   Y.  ft  C.  C.  C.  249  ;  Joktiion  v.  (c)  See  Stiff  v.  CoMell,  2  Jur.  N. 

SkreteebuTy  and  Birmingliam  Bail-  S.   348;    Maythome  v.  Paltnrr,  11 

way  Co^-iD.Ji..  &Q.2l\;  Millican  Jur.  N.  S.  230;  ant*, -p.  15. 

T.  Sidivun,  4  TimeaB.  204.  (d)  Davia  y.  Makuna.  29  C.  S- 

;    {y)  Byan  V.  Mutual  Tontine,  ttc,  596. 

(1893)  1  Ch.  116(0.  A.).  (<}  Ue  itfbrtw  t.  O.ijow,  4  D.  *J. 

(z)  Manii   V.    SUpheiii,    15   Sim.  He;  Peto  v.  Brighton,  Ucifirid,aHd 

379;  Low  V.   Innet,  4  D.  J.  &  S.  Titnbridge  Jtailioay  Co.,  1  H.  &  M. 

288;    Davirt   v.   Daiia,   36   C.   D.  468;    PeeAter    v.    Montgomery,  33 

359.  Beav.  22  ;  Teleffntph  DapaUi,  it., 

'      '.  M'Ltan,  8  Ch.  658. 
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Delay  or  acquiescence  may  disentitle  a  plaintiff  to  relief  (/■).      '^?' ?" 
If  a  covenantee  suffer  the  long  and  continooaa  {e.g.,  twenty-four  — 

.  DcUf ,  *eqni- 

^ears)  user  of  the  property  by  the  covenantor  m  a  manner  cBceDoe,  niTsi 
vholl;  inconsistent  with  the  tenor  and  porpose  of  a  restrictive 
covenant  snbject  to  which  the  property  was  conveyed,  this  is 
tantamount  to  a  waiver  and  release  of  stich  covenant  (g).  A 
covenantee  who  seeing  a  covenantor  spend  monies  upon 
property  in  doing  acts  which  are  inconsistent  with  the  terms 
of  the  covenant,  bnt  ttpoli  the  faith  that  no  obstacle  will  be 
afterwards  thrown  in  the  way  of  his  enjoyment,  stands  by 
and  makes  no  objection  while  the  monies  are  being  expended  (A), 
or  whose  own  acts  have  been  inconsistent  with  the  covenant, 
or  who  has  acquiesced  in  the  doing  of  acts  which  are  incon- 
sistent with  it,  cannot  come  to  a  Court  of  equity  to  have  the 
covenant  or  contract  enforced  {().  Thus,  where  the  leases  of 
an  estate  contained  covenants  by  the  lessees  which  were 
intended  to  be  for  the  general  benefit  of  them  all:  e.g.,  a 
covenant  to  build  on  a  anifoim  plan,  and  the  landlord  let 
loose  some  of  his  tenants  from  the  obligations  of  the  covenants, 
the  Court  wonld  not  interfere  to  prevent  a  similar  infringe- 
ment by  others  of  the  tenants  {k).  Nor  wonld  the  Court 
restrain  the  erection  of  buildings  contrary  to  a  covenant, 
where  the  plaintiff  had  himself  erected  buildings,  tbo  effect 
of  which  was  to  destroy  those  very  advantages  which  the 
covenant  was  intended  to  maintain  (I).  Nor  will  the  Court 
enforce  a  restrictive  covenant  by  injunction  on  the  application 

(/)  PoUardf.  Clayton,  I  E.  £  J.  18;   comp.    Wettera  r.  M'Dermott, 

462 ;  Maythomt  v.  Palmer,  11  Jur.  2  Ch.  72  ;  Peek  v.  Matthewt,  3  Eq. 

N.  S.  230 :  ante,  pp.  16—20.  409. 

(j)  Hepteorth  y.  Picklet,  (1900)  1  (0  Pake  of  Bedford  v.  Triutett  <,/ 

Ch.  108 ;  and  Bee  Piimn  v.  Spratt.  BHtuh  Muteum,  2  M.   &  K  552  ; 

2fi  L.  B.  It.  5.  comp.  Kemp  v.  Sober,  1  Sim.  N.  8. 

(h)  Johnttone  v.  Ball.  2  K.  &  J.  317  ;  Jo/metotie  v.  Hall,  2  K.  &  J. 

414;  Eattwoo/l  v.  Levtr,  4  D.  J.  &  414  ;   JTfiterii  v.   M'Dermott,  2  Ch. 

8.  114 ;  ante,  pp.  16,  17.  72.    See  Skrewebury  and  Birmiiig- 

(0  Child  V.  Dougltu.  B  D.  M.  &  ham  Railviay   Co.  v.   Sioar   Valley 

G.  739;  WhiUhead  v.  Bennett,  SW.  Bailway   Co.,   2  D.  M.  &  G.  866. 

B.  627  ;  Say<r»  v.  Cdlyer,  28  C.  D.  882 ;    Jhkerty   v.   Allman,   2   App. 

103.  Ca.  730. 

(i)  Sopvr  V.   WilliarM,  T.   &  R. 


oyGoot^le 


INJUNCTIONS    AOAINBT    BBEACB 


Condnct  of 

plunliff — boT 
fttr  conridered. 


of  B  man  who  has  wilfully  allowed  it  to  be  broken  by  other 
-  persons  who  were  bound  to  the  same  restrietive  covenants  (m). 
Nor  will  relief  be  given  where  there  has  been  for  a  consider- 
able time  a  violation  of  the  agreement  in  respect  of  vhich 
relief  is  sought  both  by  defendant  and  plaintiff  (n).  But  the  case 
is  different  if  the  covenant,  though  entered  into  by  (he 
landlord  with  all  hie  tenants,  is  only  a  covenant  for  the 
benefit  of  each  tenant,  and  not  one  for  the  benefit  of  all 
the  other  tenants  (o),  or  if  it  is  left  to  the  landlord  himself  to 
determine  what  tenants  shall  be  let  loose  from  the  obligations 
of  the  covenant  (p).  Nor  is  the  equity  of  a  cettui  que  trost  to 
require  the  due  performance  of  a  covenant  necessarily  displaced 
by  a  breach  of  duty  on  the  part  of  the  trustees  {q).  Nor  will 
the  principle  as  to  acquiescence  be  carried  so  far  as  te  hold  a 
man  who  has  permitted  one  infringement  of  a  covenant  bound 
to  permit  another  (j).  Nor  will  a  landlord  be  held  to  have 
waived  bis  restrictive  covenants  over  an  extensive  estate  by 
merely  permitting  some  tenant  or  other  who  lives  at  a  distance 
to  do  something  which  was  prohibited  by  his  covenant  (s)-  Nor 
will  passive  acquiescence  in  a  breach  of  covenant  attended  with 
no  damage,  or  at  least  with  trifling  damage,  preclude  a  man 
from  complaining  of  a  breach  whereby  his  enjoyment  is 
directly  and  substantially  affected  (t) .  Nor  will  reUef  be 
refused  merely  because  in  a  few  instances  the  covenante  have 
not  been  enforced  (u). 

Nor  is  it  every  breach  of  a  covenant  apon  his  part  which  pre- 
vents a  man  from  coming  to  the  Court  to  have  a  covenant 
There  must  be  some  such  material  and  substantial 

ai.d  Doitr  Railway  Co.,  2  D.  J.  *S. 


(m)  KeUey  v.  Dodil,  62  L.  J.  Ch. 
34  ;  Saytn  v.  Cvlhjtr.  28  C.  D.  103 ; 
K>iiyht  T.  Sinimondt,  (1896)  2  Ch. 
2»4  (C.  A.). 

(»)  Shrardv.  Webb,  2  W.  E.  343. 

((.}  Pakhing  v.  Jhtbbins,  Kay,  1. 

(71)  Hearitbrkk  v,  Tuiibridgf,  3 
Eq.  Rep.  243.  See  A'einy  v.  twber, 
1  Sim.  N.  8.  317. 

(g)  Eaatwtiod  v.  Lever,  4  D.  J.  £ 
9.  114. 

(r)  Lloyd   V.    Londmi,    Chatham, 


(»)  German  T.  Chapman,  7  C.  D. 
271. 

(()  irMfani  T.  M'Dermott,  2  Cli. 
72;  Siehardt  y.  Bevia,  7  C.  D. 
224  i  Nottingliam  Patent  Bride  Co. 
y.  Butler,  13  Q.  B.  D.  268.  See 
further,  as  to  acqniesoence,  aiitt, 
pp.  16—19. 

(u)  Knight  y.  Simmondi,  (1896)  I 
Ch.  294 ;  (1896)  2  Ch.  294. 
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breach  as  will  enable  the  Court  to  say  that  his  conduct  has      ^hap.  x. 

been  such  that  it  ought  not  to  interfere.     Where  for  example 

a  man  is  a  lessee  with  a  proviso  that  he  may  purchase  on  a 
six  months'  notice  and  he  does  not  pay  his  rent  punctually,  he  is 
not  thereby  debarred  from  exercising  the  option  and  obtaining 
specific  performance  of  the  purchase  (x).  Bo  also  a  husband 
is  not  debarred  from  enforcing  a  deed  of  separation  and  from 
obtaining  an  order  restraining  his  wife  from  commencing  an 
action  for  restitution  of  conji^al  rights  by  reason  of  trifling 
breaches  of  covenant  on  his  part  (j/).  Nor  is  a  man  precluded 
from  obtaining  an  injunction  to  restrain  a  breach  of  covenant 
by  which  his  property  is  materially  affected  by  the  fact  that 
he  himself  may.  in  building  his  house,  have  deviated  in  a 
trifling  degree  from  the  letter  of  the  covenant  (z),  or  by  the 
fact  that  he  himself  may  have  broken  another  covenant  when 
(he  covenants  are  essentially  different  from  each  other  and  the 
covenant  which  he  has  broken  is  of  much  slighter  importance 
than  the  covenant  which  he  seeks  to  enforce  (a).  Nor  will 
the  mere  delay  of  fourteen  months  by  a  plaintiff  in  taking 
steps  to  prevent  the  continuance  of  a  breach  of  a  restrictive 
covenant  amount  to  such  acquiescence  as  to  disentitle  him  to 
an  injunction  (b). 

The  jurisdiction  to  grant  an  injunction  being  discretionary,  Bi«bta  of  oUier 
the  Court  in  exercising  it  will  have  regard  to  the  way  in  which  jnio'oomiden- 
the  granting  relief  will  affect  the  rights  of  other  persons  (c).     """■ 

The  constrnetiou  of  a  covenant  or  a  contract  is  a  pure  ConBtruction 
question  of  law.  There  is  no  equitable  construction  of  a 
covenant  or  contract  as  distinct  from  its  legal  construction. 
To  construe  is  nothing  more  than  to  arrive  at  the  meaning  of 
the  parties  to  the  instrument  (d).  The  intention  of  the  parties 
is  to  be  collected  from    the    language  of  the  instrument, 

(I]  Baaiit  V.  Wood,  12  C.  D.  627,  (6)  Dnh;   of   Norfhtimberla^d   r 

628,  ptr  Jessel,  M.  H.  Smvman.  56  L.  T.  773, 

Is)  SwaniT.  Wood,  12  C.  D.  603.  (r)  Hope  v.  Corporation  of  Gloa- 

(>)  Jackson  v.  Wini/rith.  4"  L.  T.  ceettr,  1  Jur.  N.  8.  320.     See  Mag- 

2M.  thfmit  T.  Fa/mtr,  1 1  Jur.  N.  8.  230. 

(o)  Wfttm  T.  M'Dmnolt,  2  Ch.  (rf)  3    D.   &  J.   360,    per    Lorf 

'2;  Cfti"«j/  T,  Brag,  48  L.  T.  862,  Chelmaford ;   Taylor  y.  Corporation 

W.  N.  (1883)  98.  0/  St.  Htl^.'e,  23  W.  R.  883. 
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<^»p.  X,      explained  by  reference  to  the  circnmBtances  under  which  it 

-  was  made  (e),  the  nature  of  the  transaction  (/),  and  the 

matters  to  which  it  relates  {g).  Ihe  words  of  the  inetrnment 
are  to  be  interpreted  in  their  ordinary  grammatical  sense  and 
meaning,  unless  from  the  context  of  the  instrument  and  the 
intention  of  the  parties  to  be  collected  from  it  they  appear  to 
have  been  used  in  a  different  sense,  or  nnless  in  their  strict  sense 
they  are  incapable  of  being  carried  into  effect,  subject  however 
to  this,  that  the  meaning  of  a  particular  word  may  be  shown  by 
parol  evidence  to  be  different  in  some  particular  trade,  place, 
or  business  from  its  proper  and  ordinary  signification  (fc). 

In  construing  a  contract  or  a  coveiiant  the  whole  of  the 
instrument  is  to  be  taken  together,  so  as,  if  possible,  to  give 
effect  to  every  part  {i),  and  so  that  one  of  the  provisions  shall 
not  be  repugnant  to  another  (,k).  The  recitals  may  he  made 
use  of  to  explain  the  operative  part  (I) .  Where  the  words  in  the 
operative  part  are  clear  and  unambiguous,  they  cannot  be  con- 
trolled by  the  recitals  or  other  parts  of  the  instrument.  Bot 
if  the  words  of  the  operative  part  are  of  doubtful  meaning, 
the  recitals  and  other  parts  of  the  instrument  may  be  used 
as  a  test  to  discover  the  intention  of  the  parties  and  to  fix  the 
meaning  of  those  words  (m). 

A  contract  must  receive  such  a  construction  as  will  make  it 
lawful  (n),  operative  (o),  reasonable  {p),  and  capable  of  being 

(e)   I'ttrner  v.  Evaiu,  2  E.  &  B.  P.  13  ;  Sriggi  y.  Earl  of  Oxford.  S 

312 ;  Edinburgh,  Perth,  and  Dundee  De  G.  &  S.  156. 

Bailway   Co.   v,    Fhilipp,  2   Macq.  (?)  PayUr  v.  Homertham,  4  M.  A 

514,  526 ;  Maclean  \.  Matkay,  5  P.  8.  423 ;  Lampon  v.   Corke,  i  B.  * 

C.  331 ;  Ex  parU  Dawet,   17  Q.  B.  Aid.  606. 

D.  289.  (m)   Walsh  t.  Trevanion.  15  a  B. 
(/)  Macintijre  v.  Behher,  14  C.  B.  751 ;  Ex  parte  Dawe*.  17  a  B.  D. 

N.  S.  663,  per  Erie,  C.  J.  287. 

(ff)  flftrT.J£a#Ai'ier,6A.«;E.153.  («)  Sta-ryv.  ClifUm,9  G-KIW. 

{h)  MaUan  y.  May,  13  M.  &  W.  Se«  SAore  v.   Wilton,  9  CL  ft  Fin. 

oil  ;   Taylor  v.   Corpuratiun  of  St.  397. 

Hden'a,  6  C.  D.  264.  <u)  Broom  v.  Batdidor,   1  H.  4 

(i)  SickUmorey.   rAiMidoii ,  6  M.  N.  255;  ifare  t.  CAoW«,  oB.ftB. 

&   S.   9;   Bighy   v,    Qreat    Watem  981;  Oriental  St^nuhipCo.y.T^ir, 

BailvMy    Co.,    14   M.    &   W.   811;  (1893)  2   Q.  B.   518,  327  (C.  A.); 

Oravehy  v.  Barnard,  18  Eq.  522.  and  see  poat,  p.  366. 

(A)  Broimiingy.  Wright,  2 '&ob.  &  [p)  BrauntUinv.  AtcidtntallMh 
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carried  into  effect,  if  it  can  be  done  without  doing  violence  to      *^p-  ^■ 

ita  tenuB,  But  the  l&ngnage  of  a  conttaet  cannot  be  perverted 

in  order  to  make  it  lawfal  (9) ;  nor  can  an  unreasonable  stipula- 
tion be  rejected  if  it  was  clearly  the  intention  of  the  parties 
that  it  should  form  part  of  the  contract  (r). 

Where  the  parties  to  a  contract  reside  in  different  countries 
in  which  different  systems  of  law  prevail,  their  intention  is  the 
tnie  criterion  to  determine  by  what  law  its  interpretation  and 
effect  are  to  be  governed  (rr). 

Conditions  not  expressed  will  not  be  imported  into  an  agree-  impUcKtinn  of 
ment,  onlesa  there  is  something  in  the  agreement  which  shows  "^ 
that  the  parties  mast  have  intended  such  conditions.  There 
must  be  words  in  the  instmment  capable  of  sustaining  the 
meaning  which  is  sought  to  be  implied  from  them  («).  If  the 
Court  is  able  to  collect  from  the  language  of  the  whole  instru- 
ment taken  together  an  agreement  between  the  parties  that  a 
certain  thing  shall  be  done,  there  is  sufficient  to  enable  the 
Court  to  say  that  a  covenant  is  created  (t).  It  is  not  enough 
that  the  language  may  show  that  the  parties  contemplated  that 
a  particular  thing  might  or  might  not  be  done.  It  must  amount 
to  a  binding  agreement  between  them  that  the  thing  shall  be 
done(u).  It  is  not  competent  for  the  Court  to  import  a  cove- 
nant which  does  not  arise  by  necessary  implication  from  the 
language  of  the  instrument  {x).  When  a  man  covenants  to  do 
a  certain  thing,  it  is  necessarily  implied  that  he  will  not  wilfully 
incapacitate  himself  from  doing  it(^).    If  he  enters  into  an 

luiuTvnee  Co.,  1  B.  &  8.  782;  Jonea  Cochranr.,  7  Exoh.  I'O,  177;   Orttit 

T.  OilAotu,  8  Exch.  922.  Northern  Railway  Co.  \.  Harrmm, 

(j)  8oe    Mayor    of   Norwich    v.  12  C.  B.  old,  &)9;  htn  v.  Etwa,  3 

Norfolk  Bailway  Co.,  4  E.  &  B.  397.  Drew.  34 ;  Brooks  v.  Jenniiigt,  L.  E. 

(r)  Sladhard  v.  Lee,  3  B.  &  S.  364.  1  C.  P.  476. 

{■rr)  Spurrier -v.  La  Chcht  {1902)  (u)  A»pdmr.Aattin,iQ.B.61l, 

A.  C.  446.  683 ;    Bathltigh   v.    South   EatUm 

(()  Churchward  t.  £tg.,  L.  E.  I  Railway  Co.,  10  O.B.  612;  JameBy. 

ft.  B.  195,  211 ;  Midhmd  Raibvay  Cochrane,  7  Exch.  177. 
Co.  T.  Lottdm  and  North   Wetttm  (x)  lb. ;  Iven  v.  Elwte,   3  Drew. 

Bailvi<niCo.,2Eq.  625;  Macleans.  25;     Wame   r.    Rouiledgt,    18   Eq. 

llackay,  L.  K.  5  P.  U.  333.  500 ;   Geamt  v.  Baker,  10  Ch.  355. 

(0  Rigby  V.  Qrtat  Weitem  Rail-  (y)  M'Intyre  v.  Belcher,  14  C.  B. 

way  Co.,  14  M.  &  W.  815 ;  Jamti  t.  N.  S.  654  ;  Manchtiter  SMp  Canal 
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t^-  X.      arrangement  which  can  only  take  efifect  by  the  continnance 

of  a  certain  existing  state  of  circnmstances,  there  is  an  implied 

engagement  on  his  part  that  he  shall  do  nothing  of  his  ovn 
motion  to  put  an  end  to  that  state  of  circumstaneea,  nnder 
which  alone  the  arrangement  can  he  operative  (z). 
Implication  of        But  a  man  who  has  expressly  covenanted  to  perform  certain 
acts  cannot  be  held  to  have  impliedly  covenanted  for  every  act 
convenient  or  even  necessary  for  the  perfect  performance  of  his 
express  covenant  (a).     If  A.  demises  land  to  B.  and  covenanlB 
not  to  demise  the  adjoining  land  for  the  purpose  of  carrying 
on  a  certain  baeiness,  and  afterwards  demises  part  of  the 
adjoining  land  to  C.  taking  a  covenant  from  C.  not  to  carr; 
on  such  business,  but  G.  nevertheless  carries  on  the  same,  B. 
cannot  compel  A.  to  enforce  the  covenant  entered  into  by  C.  (5). 
Stipulations  which  are  necessary  to  make  a  contract  reason- 
able {d),  or  conformable  to  asage  (e),  are  implied  in  respect  of 
matters  concerning  which  the  contract  manifests  no  contrary 
intention  (0-    Where  the  contract  as  expressed  in  writing 
would  be  futile  and  would  not  carry  out  the  intention  of  the 
parties,  the  law  will  imply  any  term  obviously  intended  by  the 
parties  which  is  necessary  to  make  the  contract  effectual  Ig). 
piui.ifTefsneii      A  plan,  if  referred  to  by  an  instrument,  must  be  read  aiong 
wi't"the'  °"*     ^th  it  and  be  looked  to  for  the  purpose  of  explaining  it  (ft), 
agreement.        g^j.  jj^g  j^^^  exhibition  of  a  plan  does  not  amount  to  a  repre- 
sentation or  warranty  that  all  the  ground  exhibited  in  the  plan 
shall  he  put  or  shall  continue  in  the  same  state  in  which  it  was 

Co.  V.   Mcnchtiter   Baacoane   Co.,  617;  Pollodc  v.   Stablai,   12  Q.  B. 

(1901)  2  Ch.  37  (C.  A.).    8eerigg<iit  785  ;  Dalt  t.  Hiim/rty,  El.  BL  t 

V.  Striilton,  1  D.  F.  &  J.  33.  El.  1004. 

(*)  Stirliug  v.  Maitland,  6  B.  &  (/)  HuOonY.  Warren,  lM.*ff. 

S.  840 ;  and  see  Mflropolitan  Electric  475. 

Supplt/  Co.  T.  Gintler,  W.  N.  (1901)  (y)   Oriental     Sleanuhip     Co.    t. 

93.  Tyler,    (1893)   2    a    B.    518.   321 

(u)  Aipdin   V.    Aiutin,   5   Q.   B.  {C.   A.)  ;   Holfi-rd   v,   AcUm   Urhaa 

Gtl,  683 ;  Smith  T.  Mayor  of  Ear-  Council,  (1898)  2  Ch.  pp.  248,  248. 

lokh,  2  C.  B.  N.  S.  651,  667.  CO   Clarke  r.Maiichatrr,Sltfffiflil, 

(t)  Kemp  T.  Bird,  5  C.  D.  552,  and  Linco/tuhire  Railway  Co., 13.  i 

fl78;  Athby  v.  Wihati,  (1900)  1  Ch.  H.  631 ;  NMioUon  v.  Itote,  4  D.  4 

iiQ,  J.  10;  Be  Birmingham  Diitriet  La»d 

[d)  Jonet  V.  OibboiM,  8  Eich.  922.  Co.  and  AlMty,  (1893)  1  Ch.  312. 

le)  Field  v.  Leiean,  6  H.  &  N. 
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eihibited  upon  the  plan  (t)-     The  case  however  is  different,  if      <^-  X. 

the  plan  has  been  made  distinctly  and  expressly  a  part  of  the 

agreement  {k). 

Persona  taking  by  assignment  from  a  covenantee  may  enforce  Parti«s. 
their  rights  against  the  assigns  of  the  covenantor  without 
bringing  the  original  covenanting  parties  before  the  Court, 
even  where  the  covenant  does  not  run  with  the  land  {I).  A 
person  having  only  an  mterease  termini  cannot  maintain  an 
action  on  a  covenant  for  quiet  enjoyment  (m). 

Every  covenant  the  benefit  of  which  runs  with  the  land  at 
law,  must  have  been  originally  entered  into  with  a  covenantee 
ffho  at  the  time  had  an  interest  in  the  land  to  which  the  cove- 
nant refers,  and  must  touch  or  concern  that  land.  But  it  ia  a 
qneation  of  intention  in  each  case  to  be  determined  on  the  con- 
Btraction  of  the  particular  document  and  with  due  regard  to 
the  nature  of  the  covenant  and  the  surrounding  circumstances, 
whether  the  benefit  of  a  covenant  which  poaseaaea  the  above- 
mentioned  characteristics  does  in  fact  run  with  the  land  (n). 

The  original  covenantor  ia  not  a  proper  party  to  an  action  to 
restrain  an  aaaignee  of  the  leaae  from  violating  a  covenant  in 
the  lease,  if  he  has  parted  with  all  interest  in  the  property  and 
is  not  in  any  way  in  fault  (o). 

Nor  should  a  lessee  of  land,  subject  to  a  reatrictive  covenant, 
who  grants  an  underlease  of  the  premises  containing  a  similar 
covenant  on  the  part  of  the  underleseee,  be  made  a  party  to  an 
action  by  the  leaaor  against  the  nnderlessee  for  breach  of  the 
reatrictive  covenant,  if  there  ia  no  evidence  to  show  that  he  has 
been  privy  to  or  sanctioned  the  breach  of  the  covenant  by  the 
anderlesaee  (p).    But  where  a  man  has  been  instramental  in 

(>■)  Feoffea   of   Heriot's   Hmpittd  t.  Trafford,  (1901)  1  Ch.  34. 
T.'GftKm,  2  Dow,  301;  Squire  v.  (m)   Wallia   v.    Handt,    (1893)   2 

C'ampfteH,  1  M.  &  C.  485 ;  Fewtter  y.  Ch.  73. 

Tumer,  11  L.  J.  Ch.   161;   Tucker  {n)  Itoger»  t.  ffotegmd,  (1900)  2 

V.  Vouila,  (1893)  1  Ch.  193.    See  Ch.  pp.  395,  396, 
Eatlwood  T.  Lever,  4  D.  J.  4  S.  1 14.  (o)   Clements  t.  Welles,  1  Eq.  200 ; 

(t)  Rankin  t,  Buekiexm,  4  Sim.  Ftelden  v.  Slater,  7  Eq.  327 ;  Bowea 

15;  Slfe-v.  Corporation  of  Bradford,  y.  Law,  9  Eq.  636.     Comp.  Evant 

i  Gifl.  262.  V.  Davies,  10  C.  D.  747 ;  oomp.  also 

(t)  Child  V.  Douglas,   Kay,  577,  Ashtn/  v.  Wilton,  (1900)  1  Ch.  66. 
per  Lord  Hatherley ;  but  see  Multer  {p)  Hall  t.  Ewin,  37  C.  D.  80. 
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leading  another  to  commit  a  breach  of  covenant,  he  may  be 
-  rightly  made  a  party  to  an  action  to  restrain  the  breach  (5). 
Where  a  lessee  enters  into  a  restrictive  covenant  for  himaeli 
and  assigns,  and  sublets  to  a  tenant  who  commita  a  breach  of 
the  covenant,  no  action  lies  against  the  lessee,  since  the  sub- 
tenant is  not  an  assign  within  the  meaning  ol  the  covenant  (r). 
Although  several  persons  may  be  entitled  to  complain  of  a 
breach  of  covenant,  one  alone  of  such  persons  may  maintain  the 
action  ;  the  others  need  not  be  parties  to  or  be  represented  in 
the  action.  Where,  for  example,  a  vendor  sells  land  in  bnilding 
lots  and  takes  restrictive  covenants  in  identical  terms  from  the 
several  purchasers,  neither  reserving  any  interest  nor  entering 
into  any  covenant  himself,  the  owner  of  any  one  lot  for  the  time 
being  may  enforce  the  covenant  in  equity  against  the  owner  of 
any  other  lot.  The  owners  of  the  other  lota  are  not  necessary 
parties  to  an  action  by  one  of  them  to  retrain  the  breach  of 
covenant  («).  A  mortgagee  who  is  a  covenantee  and  his  assigns 
may  bring  an  action  to  enforce  the  covenant  (f).  So  also  a 
mortgagor  in  receipt  of  the  rents  and  profits  has  safficient 
interest  to  enable  him  to  maintain  an  action  for  an  injunction 
to  restrain  an  injory  done  to  the  mortgaged  property  withoat 
joining  the  mortgagee  (u).  Tenants  in  common  assignees  of 
the  reversion  of  a  lease  may  join  in  suing  or  be  jointly  soed 
on  the  covenants  therein  {x). 

Where  there  are  mntaal  covenants  by  owners  of  land  tbeir 
heirs  and  assigns  with  the  owners  of  adjoining  land  their  heirE 
and  assigns  to  comply  with  certain  stipulations,  the  subseqaent 
lessee  of  one  of  the  owners  is  entitled  to  the  benefit  of  the 
covenants  as  an  assign  and  can  enforce  the  same  (^). 

(9)  Tritton  v.  Bankharl,  35  W.  (f)  Lord  Mannert  t.  Jvhutim,  1 

E.  474.  W.  N.  (1887)  53.  C.  D.  880. 

(r)  Sryatit  v.   Hancock,  (1898)  I  (u)  Fairdough     v.    MarthaU,   4 

Q.  B.  T16.  aff.  (1899)  A.  C.  442,  on  Exch.  D.  48;  and  me  Judicatnie 

the  ground  that  there  had  been  no  Act,   1873,  b.  25,  enb-s.  (a).    See 

breach.  also  Van  Oelder  v.  Soiafrby  Bridjt, 

{»]  We$tem  y.  M'Dermott,  2  Ch.  Ai:.,Socirfy,44  C.  D.374.3W[C.A.). 
72 ;  Harriwii  v.  Roorfe.  1 1  Eq.  349 ;  (*)  Womerdey  v.  Dairy,  28  L.  J- 

Lord  UfaniKTB  v.  Johnson,  1  C.  D.  Ei.  219. 
681.  (y)  Taitt  V.  Ooding,  11  C.  D.273. 
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OF   COrSMANT   OR   AQREBMENT. 

The  ssBigDee  of  a  lessee  is  liable  in  covenant  and  entitled  to      ^^-  ^■ 
bring  an  action  for  breach  of  covenant,  although  assigns  are  - 
notnamed  in  the  covenant  (2').    The  Statute  82  Hen.  VIII.  c.S4  n 
has  placed  the  assignee  of  a  reversioner  on  the  same  footing 
m  this  respect  aB  the  assignee  of  a  lessee,  and  gives  to 
reversioners  the  benefit  of  covenants  entered  into  with  their 
predecessors  in  title  if  and  so  far  as  they  run  with  the  land  (a). 

The  snccessive  reversioners,  as  they  become  entitled  to  the 
eatate,  have  a  right  to  insist  upon  the  performance  of  the 
Dovenants  irrespectively  of  the  damage  which  may  accme  from 
the  breach  (&).  Bat  reversioners  vho  are  not  the  immediate 
reversioners  expectant  npon  a  lease,  but  entitled  merely  in 
remainder,  are  precluded  from  suing,  unless  they  can  prove 
special  damage  to  themselves  in  respect  of  their  interest  in 
the  reversion  (c).  Courts  of  equity  in  interfering  at  the  suit 
of  reversioners  in  remainder  to  restrain  breaches  of  covenant, 
follow  the  analogy  of  the  rule  at  law,  and  will  not  grant 
iDJiuctions  unless  material  damage  has  been  shown  {d).  Thas 
in  the  case  where  the  reversioner  of  a  leasehold  house  held 
nnder  a  lease  for  999  years  (the  tenant  for  Hfe  of  the  reversion 
not  being  a  plaintiff)  sought  to  restrain  the  lessee  from  keepmg 
a  school  contrary  to  a  covenant  in  the  lease  which  stipulated 
that  no  trade  or  business  whatever  should  be  carried  on  in  the 
hoase,  but  that  it  should  be  used  simply  as  a  dwelting-boose. 
Lord  Hatherley  refused  to  grant  an  injunction  on  the  ground 
that  the  damage  was  too  minute  for  the  Court  to  interfere. 
The  case  would  have  been  different  had  the  lessee  been 
carrying  on  a  noxious  or  offensive  trade  (e). 

In  an  action  by  an  assignee  of  the  reversion  for  breach  of 

(i)  White  v.  SoutJiead  IIiAtl  Co.,  (b)  Mtrtoood  y.  Oldknmv,  3  M.  & 

(1897)  1  Ch.  767  ;  John  Brothert  v.  8.  382. 

Mma,   (1900)   1    Ch.   188;   Man-  (c)  Miim/ord\.(j3yford,&e.,  RaU- 

tfititer    Brewery     Co.    v.     Coomb),  way  Co.,  1  H.  &  N.  34;  Simjxon  v 

IIMl)  2  Ch.  608.  Savagty  1  C.  B.  N.  S.  349;   Cooprr 

{a)  Fltttwood  V.   Hall,  23  Q.  B.  y.  CraUrte,  19  C.  D.  196. 
C.  35;  Chgg  t.  Bandt,  44  C.  D.  (d)  Johnoiont  v.  Sail,  2  K.  S  J. 

oOS;  Birmingham  Breunrirt  Co.  t.  423. 
Jamaoa,  67  L.  J.  Ch.  403 ;  Muller  (t)  lb. 

T.  Trafford,  (1901)  1  Ch.  M. 
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Chap.  X. 

Sect.  1. 

Statement  of 
b"™™i.'m'.r. 
Varieties  of 


rertrain  breach 
of  negatiTS 


covenant;  in  a  lease,  the  atatement  of  claim  must  allege  the 
-  natnre  of  the  deeds  and  documents  by  which  the  plaintiff 
became  such  assignee  so  as  to  be  entitled  to  sue  andei 
32  Hen.  VIII.  c.  84  (/). 

Covenants  are  either  of  an  affirmative  or  negative  natoie. 
Where  a  man  covenants  that  something  has  been  done  or  shall 
be  done  hereafter,  the  covenant  is  affirmative.  Where  a  mBn 
covenants  that  a  thing  has  not  been  done  or  shall  not  be  done 
hereafter,  the  covenant  is  a  negative  one.  In  cases  where  the 
covenant  is  afBrmative,  the  remedy  in  equity  is  by  way  of 
specific  performance.  IE  the  covenant  is  a  negative  one,  the 
remedy  is  by  way  of  injunction. 

In  restraining  by  injunction  the  breach  of  a  negative 
covenant,  the  interference  of  the  Court  is  in  effect  on  order  for 
specific  performance.  "An  agreement,"  said  Lord  St.  Leonards 
in  Lwiileg  v.  Wagner  (17),  "  may  be  as  effectually  performed  in 
this  way  as  by  an  order  for  the  performance  of  the  thing  to  be 
done."  "  If  there  is  a  negative  covenant,"  said  Lord  Caims 
in  Dohej-ty  v.  Almanih),  "the  Court  has  no  discretion  to 
exercise.  If  parties  for  valuable  consideration,  with  their  eyes 
open,  contract  that  a  particular  thing  shall  not  be  done,  all 
that  a  Court  of  equity  has  to  do  is  to  say  by  way  of  injunction 
that  the  thing  shall  not  be  done.  In  such  a  case  the  injunction 
does  nothing  more  than  give  the  sanction  of  the  process  of  tbe 
Court  to  that  which  already  is  the  contract  between  the 
parties.  It  is  not  then  a  question  of  the  balance  of  con- 
venience or  inconvenience  or  of  the  amount  of  damage  or 
injury,  it  is  the  specific  performance  by  the  Court  of  th«t 
negative  bargain  which  the  parties  have  made  with  their  eyes 
open  between  themselves."  Persons  accordingly  who  IibmI 
entered  into  a  covenant  not  to  ring  church  bells  at  stated 
periods  and  had  accepted  the  benefits  of  tbe  covenant  were 
restrained  from  violating  its  obligations  (O-  Bo  also  on  antlior 
who  on  the  sale  of  a  work  had  covenanted  with  the  parchaser 
not  to  publish  a  work  of  the  like  nature,  or  do  anything  wbicli 

(/)  Davia  v.  Jama,  6d  L.  J.  Ch.  (A)  3   App.   Ca.   "20.      See  Mt- 

323.  Eacham  v.  CoUon,  (1902)  A.  C.  1(H. 

in)  1  D.  M.  &G.  (!15.  (.)  Jtfor(f«v..yufWn,2P.W.266. 
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might  be  detrimental  to  the  sale  or  publication  of  that  work,      ciwp.  X. 

was  restrained  from  publishing  a  rival  work  on  the  same  — '- — 

Babject  (A-).  So  also  an  agreement  between  a  pabliaher  and 
an  author  that  the  latter  should  write  a  tale  for  the  former 
and  should  not  during  the  continuance  of  the  agreement  write 
for  any  other  publication,  was  enforced  by  injunction,  so  far 
as  regards  the  negative  part  of  the  stipulation  (0- 

So  also  tenants  were  restrained  from  having  more  than  two  injanctioD  to 
grain  crops  in  any  five  years  of  the  term  (m),  from  breaking  ^negrtiro 
up  pasture  land  (n),  and  from  removing  straw  or  green  crops  <»"n«°'* 
from  a  farm  (o),  contrary  to  covenants  in  their  lease  {p).  So 
also  a  man  who  had  covenanted  not  to  perform  or  write  for 
any  other  than  a  particular  theatre,  was  restrained  according 
to  the  terms  of  the  covenant  {q).  So  also  a  public  body  {qq) 
was  restrained  from  erecting  buildings  on  a  plot  of  land, 
opposite  a  club-house,  contrary  to  agreement  (r).  So  also 
the  lessee  of  a  mine  who  had  covenanted  not  to  remove 
machinery  from  a  mine  was  restrained  according  to  the  terms 
of  the  covenant  (a).  So  also  where  the  lessee  of  trade  premises 
has  entered  into  a  covenant  to  deliver  up  at  the  end  of  the 
term  all  the  fixtures  which  were  or  should  be  at  any  time 
during  the  term  affixed  to  the  freehold,  he  will  be  restrained 
from  removing  trade  fixtures  ({)-  So  also  a  railway  company 
which  had  bought  land  from  a  man,  and  had  covenanted  with 
him  in  the  purchase  deed  not  to  erect  any  building  upon  it  to 
a  greater  height  than  eighteen  feet  within  the  distance  of 

(A-)  BuTfield  v.  Nicholioii,  2  Sim.  (p)  See,Bah>co7enantemafarni- 

&  SL  1.  2  L.  J.  Ch.  90 ;  /tiyram  v.  ing  lease.  Gale  v.  Bata,  3  H.  &  C. 

S(i/,  5  Jur.  N.  S.  947 ;  Ahiiii-ortk  84  ;  Mtux  v.   CoVty,  <1B92)  2  Ch. 

V.  Bentiry.  14  W.  E.   630,  W.  N.  ^53. 

(1866)  117.  ('i)  3forn«v.  ColTBOn,  18  Ves.  437. 

(0  StigY.  Caurll,  2  Jur.  N.  S.  348.  ('/•/)  The  C^mmiuionera  of  Wood* 

(m)  Firming  v.   Snook,   6   Beav.  a>il  ForetU. 

2d2.  (r)  Bankin  v.  Iliukuton,  4  Sim. 

(ir)  Ortg  de   Wilton  v.   Saxoii,   6  13. 

Vee.  106,  {»)  Hamilton  v.  Duu^ford,  6  Ir. 

(o)  Lybhe  V.  Hart,  20  C.  I).  8,  54  Ch.  412. 

L.J.Cli.863.     Seeib.,aBtotrtiBt«e  (()  Bidder  v.  THiii<lml  Petrolei<m 

in  bsnkruptay  or  in  liquidation  of  Co.,  W.  N.  (1S68)  26S,  17  W.  R. 

bankmpt  lessee.  133. 

24—2 


oyGoot^le 


I«JDK0TtON8  AQAINflT  BREACH 


lajanetion  to 
reKrain  breach 
of  negative 


eighty  feet  from  certain  other  property  of  hia,  was  restrained 
-  according  to  the  tenuB  of  the  covenant  (u).  So  also  a  raQvay 
company  was  restrained  from  removing  from  the  railway 
carriages  placards  and  advertisements  of  the  plaintiff,  and 
from  removing  from  the  stations  the  book-stalls  of  the  plaintiff 
contrary  to  covenant  {x).  So  also  the  lessee  of  a  coal  mine 
who  had  covenanted  not  to  remove  pillars  of  coal  in  working  the 
mine  was  restrained  according  to  the  terms  of  his  covenant  (yj. 
Bo  also  a  man  who  had  purchased  land  under  a  condition 
prohibiting  building  thereon  except  after  permission  obtained, 
was  restrained  ^om  building  before  obtaining  the  permiasion 
required  (z).  So  also  the  parchaser  of  a  plot  of  ground  under 
covenant  not  to  build  more  than  one  house  thereon  will  be 
restrained  from  erecting  a  block  of  residential  flats  (a).  So 
also  a  person  ander  covenant  to  use  a  house  as  a  "private 
residence  "  only  will  be  restrained  from  using  it  as  a  block  ot 
flats  (^),  or  from  receiving  as  lodgers  the  pupils  of  a  neigb- 
bouring  school  (c).  80  also  the  lessee  of  a  house  who  bad 
covenanted  not  to  carry  on  any  business  or  trade  on  the 
demised  premises,  was  restrained  from  setting  up  a  school  (d), 
from  carrying  on  the  trade  or  business  of  a  baker,  confectioner, 
beershop  keeper  (e),  hairdresser  (/),  or  auctioneer  (g),  from 

(u)  Lloyd  V.  London,  Chatham, 
and  Dover  Raihoat/  Co.,  2  D.  J.  & 
S.  668. 

(a;)  Solina  v.  Eaitfm  Coanlia 
Bailway  Co.,  3  K.  &  J.  675. 

[y)  Taylor  v.  Mottyn,  23  0.  D. 


384. 

(z)  AU.-Gen.  ».  Brigga,  1  Jur.  N. 
S.  low  ;  Haigh  v.  Waterman,  W. 
N.  (1867)  150  ;  De  Nichoh  t.  Abel, 
W.  N.  (1869)  H;  but  see  Evtretl 
r.  BemiMjUm.  (1892)  3  Ch.  148. 

(u)  Boffera  v.  Hmeyootl,  (1900)  2 
Ch.  388  (C.  A.) ;  but  see  Kimher  y. 
Admaiu,  (1900)  1  Ch.  412. 

(&)  Roger*  v.  ffoiegood,  (1900)  2 
Ch.  388  (C.  A.). 

(e)  Jiobion  T.  TuUoch,  (1898)  1 
Ch.  424. 

{dj  Kemp  v.  Sober,  1  Sim.  N.  S. 


520,  on  appeal,  19  L.  T.  0.  S.  308; 
Johtutont  V.  Hall,  2  K.  &  J.  423; 
Widcenilen  v.  Webtttr,  6  E.  A  6. 
387 ;  Ofrman  t.  C/inptaaii,  7  C.  D. 
271.  A  covenant  bya  purchawrof 
buiMing  land  not  to  do  or  Buffer 
anything  to  be  done  on  the  premises 
which  should  be  a  "  nuisance "  to 
purchasers  of  other  lota,  is  not 
broken  bj  establishing  a  school: 
Harriiou  t.  Good,  11  Eq.  338;  but 
see  Wauton  v.  Coppard,  (1898)  1 
Ch.  92,  where  the  covenant  was  not 
to  cany  on  any  business  "  wherebj- 
any  injurious  or  offensive  or  dis- 
agreeable noise  or  nuisance  "  should 
be  occasioned. 

(e)  fl'W8i)nv,Co/)parrf,29BeaT.4. 

(/)   Cletneuii  v.  WelUt,  1  Eq.  200. 

(g)  Parker  v.  WAyle,  1  H.  4  M. 
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patients    who    made    Bmall    payments    according    to    their - 


167.  SmUIoMsy.  Taylor,  UW.B. 
81.  Comf.  Bcevay.C'attdl, 24'W.Il. 
48d.  A  coveaaut  not  to  nm  a  Loose 
u  a  shop  may  be  broken  by  omf  of 
it  tor  tbe  sale  of  goods  witboat  any 
Btractmal  or  ar^tectutal  alten- 
tion  of  tbe  bouse :  Wilkinttm  t. 
Bos*r;  2  D.  J.  4  S.  62.  A  coto- 
nsnt  not  to  carry  od  tbe  trade  of  a. 
batcher  is  broken  by  selling  ihw 
meat,  though  it  was  not  exposed  in 
the  shop  windows,  but  was  visible 
to  passers  by  if  they  looked  in : 
Dot  V.  Spjy,  1  E.  &  Aid.  617.  A 
covenant  not  to  nee  a  building  ae  a 
"pnblic-bouee  for  sale  of  beer, 
wine,  malt  liquor,  or  spirits,"  is  not 
bitJcen  by  taking  out  Em  oidinary 
excise  licence,  for  the  sale  of  beer  not 
tobednink  on  the  premises:  Feasev. 
Coats,  2  Eq.  688  ;  London  and  North 
Watem  Railwatj  Co.  v.  Oamett,  9 
Eq.  26.  See  Mark*  v.  Baijamin,  5 
U.  ft  W.  565,  Nor  ia  a  covenant 
not  to  use  a  bouse  as  a  public -hooae, 
tavern  or  beerbonee  broken  by 
opening  a  grocer's  shop  thero  at 
vhiob  beer  is  sold  to  be  drunk  off 
the  premisee  as  anciUary  to  the 
grocer's  bosiness ;  Holt  it  Co.  r. 
CoHyerfieCD.llS.  Butacovenant 
not  to  use  a  house  as  a  beerahop  ia 
broken  by  taking  oat  a  licence  to  sell 
beer  not  to  be  drunk  on  tbe  premises 
and  selling  it  there  accordingly : 
Buhop  of  St.  Albaiit  V.  Battenhy, 
3  Q.  B.  D.  359 ;  iondon  and  Sub- 
urban Land,  Jkc.,  Co.  v.  Field,  16 
C.  B.  615.  See  as  to  distinction 
between  beerehop  and  beerhouse,  ib. : 
Sieholl  V.  Faming,  19  C.  D.  p.  267. 
See  ss  to  covenant  by  tenant  of  a 
pnblio-house  witb  bis  landlord  (a 
brewer)  to  purchase  from  him  all 
the  beer  to  be  consumed  on  the 


premises:  Eduiick  v.  Hauiket,  18 
C.  D.  199 ;  CJigg  v.  Handt,  44  C.  D. 
003  (C.  A.);  Mnnchater  Brewery 
Co.  V.  Coomb*.  <19D1)  2  Ch.  60^. 
Thebuiden  of  acovenant  byalemee 
not  to  buy  or  sell  on  tbe  demised 
premises  any  wines  otber  than  wines 
purchased  from  the  lessor,  his  euo- 
cesBora  or  asaigna,  runs  witb  the 
land,  although  aselgnB  are  not 
named:  White  v.  Soiitlimd  Hotd 
Co.,  (1897)  1  Cb.  767  (C.  A.).  A 
covenant  not  to  nee  a  shop  "  for 
tbe  sale  of  spirituous  liquors "  is 
broken  by  tbe  sale  of  spirituous 
liquors  in  bottle,  but  is  not  broken 
by  the  sole  of  wines  in  bottle: 
Fieldm  v.  Slater,  7  Eq.  523;  bat 
see  Stuart  v.  Diplork,  43  C.  D.  343; 
nor  by  the  sale  of  wine  and  spirits 
in  bottle  by  a  grocer  in  the  course  of 
bis  business :  Jwiei  v.  Jimie,  9  Eq, 
674 ;  but  see  Btickie  t.  Frederidta, 
44  C.  D.  244.  See  as  to  tbe  trade 
of  a  vintner,  WdU  v.  AtUuborough, 
19  W.  R.  466.  A  covenant  not  to 
carry  on  the  business  of  a  hone- 
bair  manufacturer  is  not,  broken  by 
ineroly  dealing  in  horsehair :  HartM 
V.  Parimu,  32  Beov.  328.  A  cove- 
nant not  to  carry  on  the  business 
of  a  wholesale  or  retail  confectioner 
is  not  broken  by  the  sale  by  a 
grocer  and  tea  dealer  of  a  particular 
kind  of  sweetmeat  in  which  a 
confectioner  may  happen  to  deal: 
Lnmley  v.  MttrojiolitaH  Railway 
Co.,  34  L.  T.  774.  The  trade  of 
a  coacbmaker  does  not  fall  witbin 
the  provisions  of  a  covenant  against 
carrying  on  an  offensive  trade : 
Bannea  v.  Sadler,  14  Vea.  525. 
See  Motea  v.  Taylor,  11  W.  E. 
81,  as  to  whetber  the  settang  up  a 
mock  auction  is  an  offensive  trade 
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Injtuietioii 

t^nit  breaoh 
of  negatiTe 


means  (A),  and  from  setting  ap  a  charitable  institution  called 
'  Home  tor  Working  (rirU  where  the  iomates  were  received 
upon  payment  of  a  small  sum  for  board  and  lodging  from 
which  no  profit  was  derived  (0- 

So  also  where  a  lessee  entered  into  a  covenant  not  to  affix 
or  permit  any  outward  mark  or  show  of  business  to  be  affixed 
on  the  demised  premises,  he  was  restrained  from  doing  acts  in 
breach  of  the  covenant  (A:).  So  also  where  a  man  had 
covenanted  not  to  carry  on  a  retail  business  as  a  chemist, 
druggist  and  soda  water  manufacturer,  he  was  restrained  from 
selling  single  bottles  (/).  So  also  a  lessee  who  had  covenanted 
not  to  suffer  anything  to  be  done  on  the  premises  to  the 
annoyance  of  the  lessor  or  the  adjoining  occupiers,  was 
restrained  from  using  the  premises  as  a  place  of  public 
entertainment  (m). 

So  also  a  man  who  had  covenanted  in  a  separation  deed 
not  to  molest  his  wife,  was  restrained  according  to  the  terms 
of  his  covenant  («).  So  also  an  injunction  was  granted  to 
restrain  a  wife  in  accordance  with  the  covenants  in  a  separa- 
tion deed  from  molesting  her  husband  and  taking  any  action 
or  other  proceeding  for  the  purpose  of  eompelUng  him  to 
cohabit  with  her  (o).     So  also  an  injunction  was  granted  to 


within  the  meaning  of  the  covenant . 
Nor  is  the  opening  of  a  houM  as  a 
pablic-house  a  breach  of  covenant 
not  to  carry  on  a  trade  or  business 
that  might  be  offensive,  or  an  annoy- 
ance, or  disturbance,  to  any  of  the 
tenants  of  the  lessor  or  any  part  of 
the  neighbourhood:  Jonet-v.  I'konif, 
1B.&C.716.    See  OorlOHv.  Smart, 

I  Sim,  &  St.  66 ;  Hickman  7.  laaace, 
4  L.  T.  285.  The  keeping  a  lunatic 
asylum  is  not  carrying  on  an  offen- 
sive trade,  Doe  d.  WHlierell  v.  Bird, 
2A.&E.161,    8(m  Mmei  V.  Taytur, 

II  W.  E.  81.  Nor  is  the  carrying 
on  of  Uie  business  of  a  laundryman, 
see  Ktiight  v.  Simmondt,  (1896)  1 
Ch.  p.  6S1.  See  as  to  what  amounts 
to  breach  of  covenant  in  a  building 
lease,  Sdireiber  v.  Creed,  10  Sim.  9 ; 


FaMiiiig  v.  Duhbim,  Kay,  1 ;  Child 
V.  Douglas,  ib.  560 ;  Botca  v.  Law, 
9  Eq.  636 ;  Jtiutell  v.  Babrr,  18  W. 
B.'1021.  A  covanant  mAy  be  brokca 
by  permitting  acts  of  a  third  party 
in  contravention  of  it :  Borgiui  v> 
Eduvrda,  2  F.  &  P.  Ill,  113. 

(A)  Bramwdl  v.  Laetj,  10  C.  D. 
691. 

to  BoUt  V.  jlfr7/«-.  27  C.  D.  71. 

(it)  Evani  v.  Davia,  10  C.  D.  747. 

(/)  Treacher  v.  Treacher,  W.  N. 
(1874)  4. 

(m)  CbHitwv.jSfade, W.N. (1874) 
205. 

(»)  Sanderi  v.  Bodieag,  16  BeBT. 
211.  See  ffiinl  V.  Hunt,  4  D.  F.  * 
J.  221;  Cahillv.  CaAiH,  8  App.  C». 
421. 

(o)  Betant  v.  Wood,  12  C.  D.  60J. 
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reatrain  the  publiestion  of  the  recovery  of  a  judgment  debt      ^^  ^■ 

against  a  man  contrary  to  agreement,  where  the  threat  to  sell 

the  jadgment  debt  by  auction  waa  not  bonS  Jide  but  for  the 
purpose  of  getting  better  terms  (p). 

So  also  the  Court  will  enforce  by  injunction  a  covenant  in 
a  lease  not  to  assign  without  the  lessor's  consent.  Such  a 
coTsnant  runs  with  the  land,  and  is  broken  even  where  an 
assignee  of  the  lease  assigns  to  the  original  lessee,  and  an 
injnnction  will  lie  to  restrain  such  assignment  {q).  But  a 
mere  licence  to  use  the  premises  is  not  a  breach  of  such  a 
covenant  (r).  Where  a  lessee  has  covenanted  not  to  assign  or 
underlet  without  the  lessor's  consent,  such  consent  not  to  be 
unreasonably  withheld,  the  lessee  cannot  maintain  an  action 
for  an  injunction  to  restrain  the  lessor  from  unreasonably 
withholding  his  consent,  but  can  assign  or  underlet  in  spite  of 
Buch  refusal  (>).  But  the  lessee  cannot  justify  the  omission  to 
apply  for  the  lessor's  consent  ((). 

If  the  covenant  is  vatme  or  uncertain  in  its  terms,  or  of  such  ^  ooYBi»nt  maj 

_  _       _  be  too  Yague  to 

a  nature  that  the  Court  cannot,  consistently  with  its  rules  and  be  enforced  b; 

principles,  enforce  it,  an  injunction  will  not  be  granted  (u). '"^'"'    °"' 

Thus  the  Court  would  not  enforce  by  injunction  a  covenant 

not  to  build,  except  so  as  to  be  an  ornament  rather  than 

otherwise  to  the  adjoining  property  (x). 

A  class  of  negative  covenants  which  the  Court  will  enforce  CoreDanta 

by  injunction  are  covenants  in  partial  restraint  of  trade,  where  „£  ,^^ 

the  limitation  is  reasonable.     Covenants  in  total  restraint  of 

8e«  Marthall  v.  Manhall,  6  P.  D.  Battt  y.  IkmaUUon,  (1896)  2  Q.  B. 

19;  Clark  y.   Clark,  10  P.  D.  188.  241  (C.  A.).     As  to  what  ie  an  un- 

As  to  what  amounts  to  moleatation,  reasonable  refusal,  se«  Shrppard  v. 

see  Ftaron  v,  Aylea/ord,  14  Q.  B.  D.  Hong-Kong,  &c.,  Bantting  Co.,  20  W. 

'm  (C.  A.) ;  /flint  T.  Hunt,  (1897)  E.  459,  W.  N.  (1872)  68 ;  BdUa  y. 

2  0.  B.  M7  (C.  A.).  Dnnaldton,    (1896}    2    Q.    B.    241 

(p)  Jantitaoa  v.  Tmgite,  3  Jur.  (C.  A.). 
N.8.  1206.  (()  Barrow  v.  Uaact,  (1891)  1  Q. 

(?)  McEtKham  y.  Coltmi,  (1902)  B.  417  (C.  A.) ;  Ea»tern  Telegraph 

A.  C.  104.  Co.   y.   Bent,   (1899)   1   Q.   B.   835 

(r)  Dat</  V.    Edwnr-h,  83  L.  T.  (C.  A.). 
548  (C.  A.) ;  18  T.  L.  E,  169.  (u)  A«te,  p.  360. 

[»)  Sear  v.  Botuf  I'roprrty,  itc,  (x)  Mann  v.    Stejilieiu,   15   Sim. 

Soctrfy,  16  C.  D.  387  ;   TTtloar  v.  379. 
Biggt,  L.  B.  9  £s.  151 ;  and  eee 
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c^  X.      trade  are  absolately  void  upon  grounde  of  public  policy  (^). 

'- —  "  The  law,"  said  Lord  Wyntord,  in  Homerv.Agh/ordU],  "will 

not  permili  anyone  to  reatrain  a  man  from  doing  what  hie  own 
interest  and  the  public  welfare  require  that  he  should  do. 
Any  deed  therefore  by  which  a  man  binds  himself  not  to 
employ  his  talents,  his  industry,  or  his  capital,  in  any  useful 
undertaking  in  the  kingdom,  would  be  void  (a)." 

Notwithstanding  the  older  eases,  however,  it  seems  to  be 
now  settled  that  a  restraint,  however  general,  will  be  good  if 
it  is  under  the  circumstances  reasonable  (b) ,-  and  on  the  other 
hand  a  restraint,  however  limited,  will  be  bad  if  unreason- 
able. The  old  rule  that  all  covenants  in  restraint  of  trade 
are  priiiui  facie  contrary  to  public  policy  and  void,  seems  to  be 
no  longer  in  force,  and  such  a  covenant  will  only  be  invalid 
as  being  injurious  to  public  interests  if  some  specific  ground 
for  so  holding  it  can  be  clearly  established  (c).  Sut  it  does 
not  necessarily  follow  in  all  eases  that  such  a  restraint,  though 
valid,  will  be  enforced  by  injunction.  A  covenant  by  a  servant 
that  he  will  not  during  the  engagement  carry  on  a  business 
similar  to  his  employer's,  "  or  any  other  business  whatever," 
is  legal,  although  the  Court  will  not  enforce  it  by  injunction  (lO- 
CoTanants  id  Covenants  in  partial  restraint  of  trade,  where  there  is  a  fair 

iitrid^"*"*  ^'^^  reasonable  ground  for  the  restriction,  are  good  and  valid, 
and  the  onus  lies  on  the  covenantor  to  prove  that  the  roEtraml 
goes  beyond  what  was  reasonably  necessary  (e).  Such  cove- 
nants are  upheld,  not  because  they  are  advantageous  to  the 

(y)  Mitcliell    r.   Bei/uoldt,    1    P.      hibitioiihasbeenuiu«a«>nable;uid 
WmH.  181 ;  Mallan  v.  May,  11  M,      see  Maxim-Nordeii/rlt,  Ac,,  Co.  j. 
&  W.  665 ;   Colliiu  v.  iwAt.  4  App.       Nordeti/eU,  (1894)  A.  C.  335. 
Ca.  674 ;  Davie»  v.  Baviet.  36  C.  D.  (6)  Maaim-Norden/tlt,    *e.,  Co. 

339.  V.   Korden/dt,   (1894)   A.   C.  SSi" 

(z)   3  Bing.  328.  Undrrtmod  t.  Barker,  (1690)  1  CL 

(o)   Want  V.  llgrne.  3  M.  4  W.       300  (C.  A.). 
o48;  Iliii-Uy.  Gray,  1  M.  &  0.183.  (c)   Underwood  v.   Barker.  (1899) 

Se^Alsoppv.  H7jHi(cr(/(,  13Eq.  64.  1  Ch.  300(C.  A.);  but  see  thejndg- 
But  see  lioutilloii  v.  Iloutillon,  14  ment  of  Vaughan  WiUianu,  L.  J- 
C.  D.  369,  where  Fry,  L.  J.,  said  iothis  caae. 
that  the  cases  in  whicli  an  unlimited  {d)  Bobinton  t.  Heatr,  (IBSS)  % 
prohibitiou  as  to  space  have  been  Ch.,  pp.  453, 456. 
spoken  of  as  void  related  only  to  (f)  Hayntt  v.  Doman,  (1899)  2 
circumstances  in  which  such  a  pro-      Ch.  13. 
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individual  with  vhom  the  contract  is  made,  and  a  sacrifice      o»v-  x. 

protanto  ol  the  rights  ol  the  commnnity,  bat  becaase  it  is  for '■ — 

the  benefit  of  the  public  at  large  that  they  ehonld  be  enforced. 
Snch  reBtraints  apon  trade,  so  far  from  being  injurious  to 
trade,  are  in  many  casee  neceBsary  for  the  protection  of  those 
who  are  engaged  in  it.  Instead  of  cramping,  they  encourage 
the  employment  of  capital,  and  the  promotion  of  industry  (/). 
Snch  is  the  case  of  the  disposal  or  sale  of  the  goodwill  of  a 
trade  or  faasiness,  carried  on  in  a  particular  locality,  where 
the  vendor  covenants  and  agrees  not  to  carry  on  the  same 
badness  in  the  same  place  (g),  or  not  to  carry  on  a  huBiness 
under  a  particular  name  or  style  in  trade  (k),  or  the  taking  an 
apprentice,  clerk,  traveller,  or  servant  upon  the  terms  that  he 
shall  not,  daring  or  after  the  termioation  of  his  engagement, 
solicit  cuBtom  from  his  master's  customers  (t),  or  set  up 
the  same  trade,  business,  or  profession  in  opposition  to  bis 
employer,  in  his  immediate  neighbourhood,  or  in  the  district 
over  which  the  master's  busineBS  extends  (A) ;  or  the  disso- 
lationof  a  partnership  on  the  retirement  of  one  of  the  partners 
of  a  firm  upon  the  terms  and  subject  to  an  agreement  that  he 
will  not  at  any  time  set  up  businees  in  opposition  to  the 
remaining  partners,  or  any  new  partners  or  their  asBignees, 
in  the  district  where  the  business  is  carried  on  (Q . 

A  man  who  has  covenanted  not  to  carry  on  busineas  in  his  ConEtractian  u 
own  name,  or  for  bis  own  benefit,  or  in  the  name  of  or  tor  the  ^^Qtr^ 
benefit  of  any  other  person  within  a  certain  district,  is  not 

if)  Mallan  t.  Mag,  U  M.  &  W.  (C.  A.). 

680;  Mam/vrd  t.  OHhituj,  7  C.  B.  {It)  MaUan  v.  Jtfay.  11  M.  &  W. 

N.  S.   319;    ZentAw   Cloth    Co.  t.  668;  SainUr  v.  Ftrytmm,  7  C.  B. 

Loriont,  9  Eq.  3M.  716,  1  Mac.  ft  G.  286 ;   Benvxil  r, 

{3)  Archer  v.  Marth,  6  A.  &  E.  Intu,   24    Boav.   310  ;     C/rmWy   v. 

959;  Wallit   t.   Bay,   2  M.   ft  W.  Barnard.  18  Eq.  618;   Comivall  t. 

273;  ClarlaonY.E'U/e,it3Bee.y.221.  Hawkint,  41  L.  J.  Ch.  435,  W.N. 

{h)  Vtmonv.  irallam,3iC.'D.1'i8.  (1872)  97,  where  the  covenant  en- 

(i)  NicholU  V.  Stretton,  7  Boav.  forced  was  entered  into  whilst  the 

42,    10   Q.   B.   346;    Mam/ord   t.  defendant  was  an  infant;  Ea»t  t. 

Odhinff.  7  C.  B.  N.  S.  305 ;  AUopp  Whitney,  W.  N.  (1677)  80.     Comp. 

v.  Whralav/t.  15  Eq.  64 ;  MuMtl-  King  y.  ffait*tU,  6  H.  A  N.  106. 

whiU  T.  Spiar,  W.  N.  (1879)  74 ;  {0  Ltigliton  v.  Waltt,  3  M.  ft  W. 

Bayna  v.  Doman,  (1899)  2  Ch.  13  545 ;  Price  v.  Oreeit,   16  M.  &  W. 
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prevented  from  soliciting  orders  withiD  the  district  for  a  third 
-  person  who  is  carrying  on  basineBS  beyond  the  district  (m), 
but  he  may  not  solicit  orders  for  hia  own  benefit  within  the 
prescribed  limits,  thoagh  he  has  no  residence,  shop,  or  place 
of  business  within  them  (»),  or  send  goods  to  places  within 
the  prescribed  limits  from  a  place  beyond  them,  where  he  is 
carrying  on  business  (o).  So  also  a  covenant  by  the  vendor 
on  the  sale  of  a  medical  practice  not  to  solicit  any  patients 
within  a  certain  radius,  or  otherwise  directly  or  Indireetlj 
to  enter  into  competition  with  the  purchaser,  is  not  confined 
to  active  competition,  but  is  broken  by  the  vendor  coming 
into  the  defined  area  and  attending  patients  there  (p). 

A  covenant  not  to  carry  on,  or  be  concerned  in  carrying  on, 
either  directly  or  indirectly,  a  particular  business,  or  sell  any 
goods  in  any  way  connected  with  that  buHiness  is  broken  b; 
selling  goods  as  a  journeyman  in  the  employment  of  a  person 
carrying  on  that  basiness  (17).  So  also  an  agreement  by  a 
man  not  to  carry  on  a  particular  business,  directly  or  indirectly, 
either  alone  or  in  partnership  with  or  with  the  assistance  of 
any  other  person  is  broken  by  his  carrying  it  on  as  manager 
to  another  person  (r).  80  also  a  covenant  by  a  clerk  not  to 
carry  on  business  as  a  surgeon  within  certain  limits  is  broken 
by  bis  acting  as  assistant  to  a  surgeon  (s).  But  an  agreement 
by  a  man  not  to  carry  on  a  particular  trade  either  in  his  ovn 
name  or  in  that  of  any  other  person  is  not  broken  by  his 
carrying  it  on  as  manager  to  another  person  at  a  fixed  salary  [t). 
Nor  is  a  man  who  has  covenanted  not  to  "  travel  for  any  porter, 
ale,  or  spirit  merchant  as  agent,  collector,  or  otherwise,"  pre- 

816;    Tallii  v.   Tallii,   1   E.   &  B.  (p)  ilojeri  v.  2)rwry,  57  L.  J.  a 

391.    See,  aleo,  as  to  covenante  not  502. 

being  too  general,  Qale  v.  Bttd,  8  (3)  Jona  v.  Heavtns,  4  C.  D.6SS. 

East,  80 ;   TlVctena  t.  Evam,  3  Y.  4  See  Negating  v.  D-Abell,  38  L.  J.  CL 

J.  3t8;  Jotiti  V.  Lret,   1  H.  &  N.  Ill  ;  Bill  &  Co.  v.  HiU,  35W.B. 

189.  137. 

(m)  CiarU   v.    Wathim,  9  Jur.  (r)  Dalti  v.    Wfahtr,  18  W.  B. 

N.  S.  142.  993  ;    BajOer  v.    Lnri$,   81  L.  T., 

(«)  Turner  v.  Ei-ant.  2  E.  &  B.  pp.  295.  354. 

512,  2D.  M.  &a.  740.  (.)i1.?nMT  v.  JfnlWf,  36G.D.411. 

£o)  Brampton  v.  Btddon.  13  0,  B.  {()  AUtu  v.  Taylvr,  19  W.  B.  M, 

N.  8.  a3B.  557. 
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eluded  from  entering  into  the  eervice  of  s.  brewer  as  traveller  (u).      *^'P-  ^- 

A  covenant  not  to  be  engaged  in  a  specified  trade  or  "in  any 

vay,  matter,  or  thing  whatsoever,  in  anywise  relating  thereto," 
within  a  given  district  does  not  prevent  the  covenantor  from 
lending  money  to  a  person  engaged  in  such  trade  within  the 
district,  upon  mortgage  of  hts  trade  premises,  although  he 
may  know  that  the  mortgagor  has  no  means  of  paying  the 
debt  escept  out  of  the  profits  of  the  business,  but  he  may  not 
retain  any  direct  hold  on  the  profits  of  the  business  {x). 
Ill  a  recent  case,  the  defendant  upon  becoming  manager  of  a 
branch  of  the  plaintiffs'  business,  situate  in  Eegent  Street, 
covenanted  that  he  would  not,  after  the  determination  of  his 
engagement,  set  up  "  or  become  interested  in,"  either  directly 
or  indirectly,  a  similar  business  within  a  distance  of  twenty 
miles  from  Begent  Street.  The  plaintiffs  dismissed  the 
defendant,  who  thereupon  accepted  employment  with  a  com- 
peting firm  in  Begent  Street  at  a  salary  of  £2  a  week  but 
vithout  commission  or  other  interest  in  the  success  of  the 
business.  Upon  application  for  an  injunction  it  was  held  that 
there  had  been  no  breach  of  the  covenant  {(/). 

The  death  or  discontinuance  from  business  of  the  covenantee 
does  not  release  the  covenantor  from  the  obligations  of  the 
covenant  {z).  Nor  is  the  covenant  affected  by  the  removal  of 
the  business  to  another  shop  near  at  hand  (a).  The  benefit  Benefit  of 
of  the  covenant  passes  to  an  assign  either  of  the  goodwill  ,j(|,  good^HiT 
or  of  the  beneficial  interest  in  the  business  (b),  and  the  agree- 
ment may  be  enforced  by  the  assign,  although  assigns  are  not 
expressly  mentioned  in  the  covenant  (c). 

{a)  Joitelya  v.  Panon,   L,  K.   7  per  Lord  Wensleydale ;  Atkyiia  v. 

E1.IW.  Khtneir,   4  Exch.   782;    Jacohy  v. 

(i)  Bird  V.  Lake,  1  H.  «  M.  338.  Whitmore,  32  W.  E.  18,  49  L.  T. 

(y)  Gophir  Diamond  Co.  v.  Wood,  333 ;  Buinea  v.  Qtary,  35  C.  D.  164. 

11902)  X   Ch.    950.     See,  further,  (n)  Jumhyy.  llVirtmorf,  32  W.E. 

«s  to  tho  meaning  of  the   words  IS,  49  L.  T.  335. 

''interestedin"  insuch  acovenant,  (b)  Jamby   t,    n7ii'(jiior«,    ante; 

NmiW  V.   Hancock,    (1894)    2    Ch.  Tmvnteud  y.  Jarmati,  (1900)  2  Oh. 

p.  sen.  69S. 

(i)  mtchcock  V.  Ooker,  6  A.  4  E.  (r)  49  L.  T.  333 ;  and  cf.   lf'Ai(e 

■1J8;  Elvti  T.  Cro/ti,  10  C.  B.  241  ;  v.  Southend  Hotel  Co.,  (1897)  1  Ch. 

llaAimji  V.  Whittey,  2  Exch,  613,  (67  (C.  A.).    Where  a  oOTenamt  in 
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Clap.  X.         If  the  area  of  exclusion  is  larger  tban  tbe  protection  of  the 

party  with  whom  the  covenant  is  made  can  poasibl;  require, 

Bartriction—  ^^^^  covenant  18  Unreasonable,  and  void  (d).  The  rule  upon 
whw  reuDiMbie.  Qjg  gobject  has  been  thus  laid  down  by  Tindal,  C.  J.,  in  Horurr 
V.  Grates  {e) :  "  We  do  not  see  how  a  better  test  can  be  applied 
to  the  questions,  whether  reasonable  or  not,  than  by  considering 
whether  the  restraint  is  such  only  as  to  afford  a  fair  protection 
to  the  interests  of  the  party  in  favour  of  whom  it  is  given, 
and  not  so  large  as  to  interfere  with  the  interests  of  the 
public "  (/).  The  fact  that  the  area  of  exclusion  may  be 
apparently  larger  than  the  area  of  the  business  of  the  part; 
insisting  on  the  contract,  is  not  a  reason  for  avoiding  it  ig). 
Unless  the  restraint  is  such  as  to  be  plainly  and  obviously 
unnecessary,  the  restraint  is  good  (A).  So  also  in  liomillon  v. 
Roueillon{i],  Fry,  L.  J.,  was  of  opinion  that  the  qneation 
in  each  case  was  whether  the  restraint  extended  further  than 
was  necessary  for  the  reasonable  protection  of  the  covenantee; 
and  that  if  it  did  not  do  that,  the  covenant  would  be  enforced, 
even  though  the  restraint  was  unlimited  as  to  space. 
Oormuit  ID  The  reasonableness  or  unreasonableness  of  the  restriction 

^Bd^when  ^  respect  of  space  depends  in  a  great  measure  on  the  natnre 
reuonabie.  ©f  the  business  and  the  mode  in  which  it  is  usually  carried 
on  ik).  No  certain  and  precise  boundary  can  be  laid  down 
within  which  the  restraint  would  be  reasonable,  and  beyond 
which  it  would  be  excessive.  Some  trades  and  profeEsions 
require  a  limit  of  a  much  larger  range  than  others.  An  area 
of  exclusion  which  would  be  unreasonable  in  one  trade  or  pro- 
fession ia  in  another  necessary  for  its  protection.  Businesses, 
such  as  those  of  attorneys,  bankers,  publishers,  &e.,  dec,  irbicb 


restraint  of  trade  is  in  its  imtuie 
and  in  its  true  conBtruction  a  per- 
sonal one,  it  cannot  I>e  assigned, 
Davifi  V.  Datiet,  36  C.  D.  359 
(C.  A.). 

(d)  Hitchcock  V.  C<Aer,  6  A.  &  E. 
436 ;  Avery  y.  Lang/urd,  Kay,  663. 

(e)  7  Bing.  743. 

{/)  See  Co/ii'«iv.  /■-i)«tf,4App.Ca. 
674 ;  Baian  y.  Otary,  3*  C.  D.  IM ; 
Mineral  Water,  &c.,  I'mffctioa  Hnrieli/ 


T.  Booth,  36  C.  D.  465. 

(ff)  TaUi*  V.  Taltit,  1  E.  4  B. 
391.  See  Dendy  v.  Harrimm,  11 
Exch.  194. 

(ft)  Homer  v.  Orava,  7  Bing.  743; 
Tallit  V.  Tallii,  1  E.  &  B.  391. 

(0  14  C.  D.  365 ;  and  see  Xaxim- 
Nordmfelt  Co.  t.  NordenfeH,  (18841 
A.  C.  535. 

(t)  HiUhcodt  y.  Coktr,  6  A.  *  E- 
438 ;  Aitiy  v.  TMiigford,  Eay,  663. 
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can  be  carried  on  by  agents  and    correBpondence,  fill  op 
uid  occupy  a  maeh  wider  district  than  those  which  depend  - 
for  their   encceaa   and    proper   management   upon   personal 
snperinteudence  (I). 

In  D<Ki*  V.  Mason  (m),  the  borough  of  Thetford  and  ten 
miles  round ;  in  Hay  ward  v.  Young  (n),  twenty  milee  roond 
a  place  ;  in  Sainter  v.  Ferguson  (o),  a  district  comprising  the 
populous  town  of  .Macclesfield  and  seven  miles  round  ;  and  in 
Atiynsv.  Kinneir(p),  a  district  comprising  a  radios  of  two 
and  a  half  miles  from  a  certain  house  in  London,  were  held 
reasonable  limits  in  the  case  of  a  surgeon  (q). 

hi  Hitchcock  v.  Coker  (r),  Taunton  and  three  miles  round  was 
held  a  reasonable  limit  in  the  case  of  a  druggist.  In  BuUin  v. 
Tiece  (g),  Chester  and  sixteen  miles  round,  and  in  Mallan  v. 
Mag  (t),  London  was  held  to  be  a  reasonable  limit  (»),  but  in 
Hmter  t.  Graveg  (x),  York  and  100  miles  round  was  held 
to  be  an  unreasonable  limit  in  the  case  of  a  dentist. 

In  the  case  of  an  attorney,  London  and  160  miles  round  was 
held  a  reasonable  limit  (j).  In  Whittakei-  v.  Howe  (z),  Lord 
Lacgdale  enforced  by  injunction  a  covenant  on  the  part  of  an 
attorney  not  to  practise  in  Great  Britain  for  the  space  of 
twenty  years  (a). 

Id  Catt  V.  Tmvrle  {b),  where  the  plaintiff,  a  brewer,  sold  a 
piece  of  land  to  the  trustees  of  a  freehold  land  society  who 

(0  MaMan  v.  May,  11  M.  &  W.  don,  ib.  13  M.  &  W.  511 ;  but  eeo 

6J3;  Dendy  v.  Hendmoii,\\  Exch.  Wallace  v.  Att.-Om.,  33  L.  J.  Ch. 

m ;  TalUt  V.  2Wi.».  1  E.  &  B.  391 ;  314. 
fioMiHon  T.  Itotuillmi,  H  C.  D.  366.  {x)  7  Bing.  735. 

(m)  3  T.  E.  118.  ■  (y)  Bunn  t.  Gay,  -l  Bast,  190.  See 

(Ji)  2  Chitt.  407.  Hoioard  v.  Woodimrd,  34  L.  J.  Ch. 

(o)  7  C.  B.  T16.  47  ;  May  v.   O'Neill,  W.  N.  (1875) 

{p)  4Exch.  776.  179. 

(7)  See  Gila -v.  Harl,  5  Jur.  N.  S.  (i)  3  Beav.  383. 

mi ;  Caraa  v.  Nubltt  7  H.  &  N.  (a)  But  see  Nicholla  y.  StreUoH, 

"8;  Fox  V.  Scard,  33  Beav.  327  ;  10  Q.  B.  346. 
"ranrfs  T.  Barnard,  18  Eq.  521 ;  (i)  4  Ch.  6H.    See  £«Atrr  v.  Dat- 

Palmtr  r.  Mullett,  36  C.  D.  411.  ww,  7  C.  D.227;  ffa»6ury  v.  Cundg, 

(r)  6  A.  4  E.  43s.  58  L.  T.  1S5;    White  t.  Sontliiud 

(>)  1  Set.  532,  W.  N.  (1888)  196.  Ilottl  Co.,  (1897)  1  Ch.  767  (C.  A.) ; 

0  1!  M.  4  W.  653.  Manchntrr  Bretvery  Co.  v.  Coomht, 

(u)  See  as  to  meaning  of  Lon-  (1901)  2  Ch.  608. 
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coTenanted  with  him,  that  he  should  have  the  exclusive  right 
—  ot  supplying  beer  to  any  public-houae  erected  on  the  land,  it 
was  held  that  the  covenant  was  s  reasoiiable  one  and  might 
be  enforced  against  a  member  of  the  society,  a  brewer,  who 
had  acquired  part  of  the  land  with  notice  of  the  covenant,  and 
having  erected  thereon  a  pnblic-house  was  supplying  the  same 
with  hia  own  beer. 

In  the  case  of  a  perfumer,  toyman,  and  hair  merchant, 
London  and  Westminster  was  held  a  reasonable,  but  London 
and  Westminster  and  600  miles  round  was  held  an  unreason- 
able limit  (c).  In  the  case  of  a  horsehair  manufacturer, 
Birmingham  and  200  miles  round  was  held  a  reasonable 
limit  (rf).  In  the  case  of  a  tailor,  ten  miles  round  a  circuit 
from  Charing  Cross  («),  and  twenty  miles  from  a  certain 
house  in  Cornhill  were  held  reasonable  limits  (/).  In  the 
case  of  a  glove  manufacturer,  Woodstock  and  its  neighbour- 
hood was  held  a  reasonable  limit  (g).  In  the  case  of  a  milk- 
man, five  miles  from  Northampton  Square,  in  the  Countj  of 
Middlesex  (/t),  and  three  miles  from  Charles  Street,  Groavenor 
Square  (i),  were  held  reasonable  limits,  and  so  was  a  covenant 
not  to  retail  milk  in  the  "neighbourhood"  of  a  certain 
place  (k) .  In  the  case  of  a  wine  and  spirit  merchant,  a  limit 
comprising  the  three  counties  of  Carnarvon,  Anglesey,  and 
Merioneth  (I),  and  Burton  and  50  miles  round  (»i),  were  held 
reasonable  limits.  In  the  case  of  an  oil  merchant,  a  radius 
of  eight  miles  from  the  Post  Office  in  London  was  held 
reasonable  (n).  In  the  case  of  the  trade  of  a  general  mer- 
chant in  a  country  district,  a  limit  comprising  a  considerable 


(c)  Frict  V.  OrteH,  16  M.  &.  W. 

(A)  Proctor  v.  Sargi-nl,  2  M.  A  G 

16. 

20  ;   Muudtohite  v.  S/.inr,  W.  X 

{d)  Ilarme  v.  I'ariont,  32  Beav. 

(1879)  74. 

8. 

(i)  BaiivtU  V.  Tunt,  24  Bear.  SOT. 

(0  Niclt  V.  BetTf,  63  L.  T.  659. 

(t)  Stride   y.   Martin,  77  L.  T, 

(/)  ■R"'/"  T-  S"'/''  13  Sim.  88; 
Newlimj  v.  mbtll,  38  L.  J.  Ch.  Ill, 
W.  N.  (1868)  269;  ff'olmerthauma 
T.  ffCviiTuir,  W.  N.  (1877)  113,  36 
L.  T.  921. 

(S)  nujgttt  T.  Rymaii,  16  W.  E. 
302,  W.  N.  (1868)  3. 


600. 


.  EvaM,  2  D.  M.  i 


(/)  Turner  ^ 
G.  740. 

(m)  56  L.  T.  839. 

(n)  MiddlOoa  y.  Brown,  47  L.  J, 
Ch.  411,  W.  N.  (1878)  11,  46. 
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gection  of  the  connty  of  CorDwall  ' 

In  the  case  of  canvassing  publishera,  London  and  160  miles  - 


from  the  Post  Office,  Dublin,  Edinburgh,  and  any  other  town 
in  which  the  covenanteeB  might  have  had  an  establishment 
within  six  mouths  previous  to  the  date  of  the  covenant,  were 
held  not  unreasonable  limits  (p).  In  the  case  of  a  coaching 
business,  a  covenant  not  to  run  any  coach  from  Beading  to 
London  was  enforced  by  injunction  (q).  In  the  c&ae  of  a  carrier, 
a  covenant  not  to  carry  goods  between  London  and  numerous 
towns  in  Norfolk  was  held  reasonable  (r),  and  in  the  case  of  a 
batcher,  a  limit  of  five  miles  was  held  reasonable  («). 

A  covenant,  however,  which  restrains  a  man  from  carrying 
on  bosiness  not  merely  at  such  place  or  places  as  the  plain- 
tiff might  be  practising  in  at  the  expiration  of  the  service  but 
at  any  place  where  he  might  hare  been  practising  before, 
though  for  ever  so  short  a  space  of  time,  is  unreasonable  (!)• 

In  Mineral  Water,  iCc,  Society  v.  Booth  (a),  the  Court  would  CoMnwitii  in 
not  enforce  by  injunction  a  covenant  in  a  trade  society  that  trade.'" 
no  member  of  the  society  shall  employ  any  outdoor  servant 
vbohas  left  the  service  of  another  member  of  the  society  with- 
out the  consent  of  his  late  employer  until  after  the  expiration 
of  two  years  from  his  leaving  such  service.  The  case  would 
be  different  if  the  Court  was  required  to  enforce  a  covenant  to 
prevent  one  member  of  the  society  from  injuring  another  by 
employing  a  servant  who,  from  having  filled  a  place  of  confi- 
dence in  the  service  of  another  member,  might  have  acquired 
knowledge  which  might  be  used  to  the  detriment  of  his  former 
employer. 

Upon  the  formation  of  a  company  for  the  purchase  and 
working  of  a  certain  process  of  manufacture  introduced  into 
this  country  from  America,  the  agreement  for  the  purchase 
contained  a  provision  that  the  vendors  "  will  not  directly  or 
indirectly  carry  on,  nor  will  they,  to  the  best  of  their  power, 

(r)  Archer  t.  Murih.  6  A.  &  E. 


(d)  Avery  T,  Langford,  Kay,  663. 

(p)  r(i«i»v.  raHi>,lE.AB.39l. 
9«e  MaOan  t.  Mat/,  1 1 U.  &  W.  653. 

(!)  William*  v.  Wmiam*.  2  Sw. 
2J3.  See  LeighUm  t.  Wala,  3  M. 
iff.  M5.  (u)  36C.  D.  463. 


(g)  Eh-u  V.  Croft*.  10  C.  B.  241. 
(0  Multan  V.  Ma;/,  U  M.  &  W. 
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allow  to  be  carried  on  by  othere,  in  any  part  of  Europe,  an; 
-  company  or  manufactory  having  for  its  object  the  mannfac- 
tnre  or  sale  of  prodactions  now  mannfactured  in  the  business 
or  manufactory  of  the  vendorB,  and  will  not  communicate 
to  any  person  or  persons  the  means  or  process  of  such  mana- 
factnra  so  as  in  any  way  to  interfere  with  the  exclnsive 
enjojmient  by  the  purchasing  company  of  the  benefits  hereby 
agreed  to  be  purchased."  It  was  held  that  the  restriction 
contained  in  this  clause  was  not  greater,  having  regard  to 
the  subject-matter  of  the  contract,  than  was  necessary  for  the 
protection  of  the  purchasers  and  was  capable  of  being 
enforced  against  the  vendors  (x). 

A  covenant  on  the  dissolution  of  a  partnership  that  the  re- 
tiring partner  shall  not,  if  he  set  up  a  similar  business,  hold 
himself  out  to  have  been  or  seek  to  induce  others  to  believe 
him  to  have  been  formerly  connected  in  business  as  partner 
manager,  or  servant  with  the  plaintiff,  is  not  too  wide,  and 
will  be  enforced  by  injunction  (i/). 

Nor  is  a  covenant  by  a  vendor  of  a  business  and  the  goodwill 
thereof  that  he  will  not  carry  on  the  business  of  a  manufac- 
turer for  a  term  of  years  under  a  particular  style  or  name  void, 
as  being  in  a  covenant  in  restraint  of  trade,  notwithstanding 
that  it  may  be  unlimited  in  point  of  space  (z). 

A  covenant  by  the  licensee  of  a  patent  not  to  make  any  of 
the  articles,  which  are  the  subject  of  the  patent,  without  the 
inventionapplied  to  them,  is  not  void  as  in  restraint  of  trade  (i)' 

When  the  restiaint  is  limited  in  point  of  space,  the  distance 
in  question  is  to  be  measured  in  a  straight  line  upon  a  hori- 
zontal plane,  unless  it  is  expressly,  or  by  necessary  impli- 
cation, directed  to  be  measured  by  the  most  practicable  mode 
of  access  (h). 

An  agreement  in  restraint  of  trade  may  be  divisible.  Where 
an  agreement  of  the  sort  contains  a  stipulation  which  is  capable 

(j-1  Itathtr  Cloth  Co.  v.  ioDtn.i,  (z)  flaliam  v.  r*r>wn,  34  C.D.T-lf. 

9  Eq.  343.     See  I{<yg  v.  Darlf,,,  47  (a)  Jona  v.  Lret,  I  H.  &  N.  IS?. 

L.J.  Ch.  567,  W.N.  (1878)  80;  but  (ft)  Leigh-r.  JIind,9B.&C.~6: 

see  I>avie$  v.  Duviti,  36  C.  D.  359,  Atkyat  t.  Kinnrir,   4  Esch.  7T6: 

(j)  Wolmerhaii»env.O'Coii7ior,36  Duignan    v.    Walker,  John.  446; 

L.  T.  921.  Jffoi'flet  v.  Cole,  L.  K.  8  Ex.  32. 
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of  being  couBtraed  divisibly,  and  one  part  is  void,  as  being      *^-  ^ 

ULreaBonable,  while  the  other  is  not,  the  latter  will  be  upheld,  

and  the  contract  will  not  be  held  void  altogether  (c).  But  the 
Coart  oannot  create  or  carve  out  a  new  covenant  for  the  Bake 
of  making  a  Btipnlation  valid  which  would  otherwiee  be 
void  (d) ;  and  a  covenant  by  a  partner  to  retire  from  the 
basinesB  "  bo  far  as  the  law  allows "  is  too  vague  for  the  ' 
Court  to  enforce  (e). 

According  to  the  earher  cases  a  covenant  in  restraint  of  Conaidanoion 
trade  was  void,  unless  the  consideration  was  adequate  to  the  in  restnint 
restriction ;  but,  since  Hitchcock  v.  Coker  (/),  it  may  be  con-  "^  *'**''■ 
Bidered  as  settled  at  law  thst  the  adequacy  of  the  considera- 
tioa  will  not  be  inquired  into,  and  that  if  there  be  a  legal 
consideration  of  value  the  contract  will  be  upheld  without 
reference  to  the  amount  of   value  (<?).     A    Court   of    equity 
may,  however,  at  its  discretion,  decline  to  interfere  where  the 
disproportion  between  the  restriction  and  the  consideration  is 
BO  great  as  to  satisfy  the  Court  that  the  one  party  has  taken 
an  unfair  advantage  of  the  other  (/t).    The  consideration  need 
not  be  stated  in  express  terms  in  the  instrument.    It  is  enough 
if  it  can  be  inferred  (i). 

There  is  not  any  implied  covenant  or  promise  on  the  part  Coreiuut  in 
of  the  vendor  or  assignor  of  a  business  not  to  set  up  the  same  not  be  impiiwt, 
trade  in  opposition  to  the  purchaser  in  the  neighbourhood  of 
the  spot  where  the  business  is  carried  on  (k),  although  faemay 
not  solicit  his  old  customers  (0>      But  where  the  lease  of  a 
house  and  the  goodwill  of  a  trade  had  been  sold  and  assigned 


(c)  MaUan  y.  May,  11  M.  &,  W. 

(/)  6A.  &E.  438. 

6G1;  Pria  v.   Orem.  13  M.  &.  "W. 

(ff)  Pilkingtm  v.  Scott,  15  M.  & 

6S6.  16  M.  *  W.  346 ;  likholU  v. 

■W.   637;    Oravtly  v.   Barmird,   18 

StTfttmi,   10  a  B,   346;  Sainet  \. 

Eq.  321 ;  Daviu  v.  Davies,  36  C.  D. 

Cforj,    3o   G.   D.    134;    Rogeri  v. 

339;  CoUin»  v.  Locke,  4  App.  Ca. 

Maddoda,  (1892)  3  Ch.  346  (C.  A.) ; 

p.  686. 

Duhowtki  T.   GWrfainn,  (1896)  1  U. 

(A)  MidiOeton  v.  Brown.  47  L.  J. 

B.  478;  Hayntt  v.  Doman,  (1899) 

Ch.  411. 

2  Ch.  13.  24. 

(0  ffravrfy7.a*r™«-d,l8Eq.522. 

(i)  CruttuMll  T.  Lyt,  17  Vee.  346; 

520. 

Trego  v.  Hunt,  (1896)  A.  C.  7. 

(()  Davim  T.  Daviu,  36  C.  D.  3d9 

(0  Trego  V.  JIuM,  (1896)  A.  C.  7 ; 

(C.A.). 

see  alaopoat,  chap.  13. 
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Upon  an  anderatanding  b;  word  of  mouth  that  the  vendor 
'  should  not  Bet  up  the  same  trade  in  the  same  street,  he  was 
reatraioed  by  injunction  from  infringing  the  oral  contract  (m). 
If  the  busineea  of  a  firm  has  been  carried  on  under  an  adopted 
name,  a  man  who  sells  the  goodwill  of  the  business  cannot  set 
up  the  same  business  under  the  same  name  or  style,  but  be 
cannot  be  prevented  from  using  his  own  name  (n),  if  he  takes 
proper  precautions  to  prevent  the  public  from  being  misled  {o). 
A  sum  of  money  is  sometimes  named  in  an  instrument  as 
payable  upon  the  breach  of  a  covenant.  In  such  cases  the 
Court  has  to  determine  whether  the  contract  will  be  satisfied 
by  the  payment  of  the  sum  named  in  the  instrument,  or 
whether  it  will  not :  whether,  in  other  words,  the  sum  named 
was  inserted  by  way  of  penalty  to  secure  the  performance  of 
the  agreement,  or  whether  it  was  the  intention  of  the  parties, 
that  the  act  might  be  done  on  the  payment  of  the  sum  named 
as  an  equivalent.  If  the  covenant  is  an  absolute  one,  and 
the  sum  named  as  payable  upon  breach  has  been  inserted  by 
way  of  penalty  to  secure  the  performance  of  the  eovenont, 
the  payment  of  the  penalty  does  not  oust  the  Court  of  its 
jurisdiction  to  prevent  the  doing  of  the  act  stipulated  not  to 
be  doneO*).  "A  penalty,"  said  Lord  Loughborough,  in 
Hardy  v.  Martin  (g),  "  is  never  considered  in  this  Court  as 
the  price  of  doing  a  thing  which  a  man  has  expressly  agreed 
not  to  do."  But  if  the  real  intent  and  meaning  of  the  con- 
tract ia  that  a  man  should  have  the  power,  if  he  chooses,  to 
do  a  particular  act  upon  the  payment  of  a  certain  specified 
sum,  the  power  to  do  the  act  upon  the  payment  of  the  anm 
agreed  on  is  part  of  the  express  contract  between  the  parties; 
and  the  Court  will  neither  compel  him  to  abstain  from  doing 
it  nor  relieve  him,  if  he  does  do  it,  from  the  payment  of  the 
sum  agreed  on  as  an  equivalent  (r) . 

\n;  Fox  V.  Seard,  33  Beav.  327; 
JowM  y.  Htavmt,  4  C.  D.  636; 
London  and  Yorkthire  Banking  Co. 
V.  Pritt,  56  L.  J.  Ch.  987. 

(j)  1  Cox,  26. 

(r)  Frtnch  v.  MacaU,  2  Dr.  i 
War.  276;  Sainitr  v.  FergmM,  1 


(m)  HarHionv.Oardner,2}ifidd. 
198. 

(ii)  Churton  V.  Douglat,  John. 
174. 

(o)  aMftT.C£Mft,W.N.{1902)32. 

ip)  French  v.  Maoak,  2  Dr.  & 
War.  270 ;  Bird  v.  LaJce,  1  H.  &  M. 
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The  mere  use  of  the  terms   "penalty"   or   "liquidated      ^^- ^■ 
damages  "  in  a  covenant  is  not  conclusive  as  to  the  meaning  — — — 


of  the  instrument,  and  does  not  determine  the  intention  of 
the  parties.  Like  any  other  question  of  construction,  the 
iDtention  is  to  be  gathered  from  the  nature  of  the  agreement, 
and  the  language  of  the  whole  instrument  taken  together  (s). 
If  it  appear  from  the  agreement,  token  as  a  whole,  that  the 
Eom  specified  was  not  intended  hy  the  parties  to  be  liquidated 
damages,  it  will  be  treated  as  a  penalty,  although  the  words 
"  liquidated  damages  "  may  have  been  used  (t).  On  the  other 
band,  if  the  sum  is  not  a  penal  sum,  it  will  not  be  treated  as 
a  penalty  merely  because  it  is  called  so  in  the  agreement  (?()- 
It  is  not  material  that  the  contract  may  be  alternative  in  its 
form,  if  it  appear  clearly  that  there  is  essentiaily  an  agreement 
to  do  one  of  the  alternatives  (x). 

'Where  the  payment  of  a  smaller  sum  is  secured  by  a  When  constraed 
larger  iy),  or  where  the  damages  to  arise  from  the  breach  are  "  *  **"*  '' 
Dot  uncertain,  but  are  capable  of  being  ascertained,  as  where 
there  is  a  particular  sum  to  be  paid  which  is  less  than  the  sum 
named  as  payable  upon  breach,  the  last-named  sum  will  be 
considered  as  a  penalty  (2).  So,  also,  where  an  agreement 
contains  several  stipulations  of  various  degrees  of  importance, 
the  breach  of  all  or  any  of  which  gives  rise  to  an  amount  of 

lfcic.4G.289;  Qerrard-v.G'ReiUy,  (w)  ^wnifoT./ViM-ni.eBing.Ul; 

3  Dr.  4  War.  414 ;  Banger  v.  Qreat  Jonet  v.  Oreen,  3  Y.  &  J.  31M ;  G«r- 

Wattm  Baiiway   Co.,   6  H.  L.  C.  rard  v.  O'Reilly,  2  Dr.  &  War.  430  ; 

W:  Camta  v.  Netbitt,  7  H.  &  N.  Saiakr  v.  Ferguton,  7  C.  B.  728; 

7(8;  Young  V.   ChaMty,   16  L.  T.  Itangtr  t.   Qreat   Wettvm  Bailway 

288,  Co.,  3  H.  L.  119;  Camet  v.  NubiU, 

(»)  Dimech  7.  CorltU,  12  Moo.  P.  7  H.  &  N.  778 ;  Lea  v.  Whitaker,  L. 

C.  229;  Mereer  v.  Irving,  El.  BL  &  K.  8  C.  P.  73;  Elphimtone-v.  Motik- 

EI.  663;  WaUii  v.  Smith,  21  C.  D.  land  Iron  Co.,  11  App.  Ca.  345. 
249 ;  WilUon  t.  Love,  (1896)  I  Q.  B.  («)  Fineh  v.  Earl  of  Salitbmy, 

626.  Finch.  212. 

(Q  Cola  V.  Sim*,  oD.iL&G.l;  (jr)  Aitley  v.  Weldtm,  2  Boe.  &  P. 

Bir<l-v.lMhe,lS..&ii.Ml;  Hotvard  946;  AyteU  y.  Dodd,  2  Atk.  236; 

V.  Woodioard,  34  L.  J.  Ch.  47 ;  Ma-  Seton  v.  Sladt,  7  Voa.  273. 
ate  T.  LoveU,  L.  B.  9  C.  P.  114 ;  Be  (z)  Beifnolde  v.  Sridgt,  6  E.  &  B. 

.Vwman,  4  C.  D.  731 ;  London  and  541,  per  Coleridge,  J. ;  Ih'tAion  t. 

Tarkekire  Banking  Co.  v.  fritf,  56  Lough,  18  L.  B.  I.  620;  but  we 

L.  J.  Ch.  987.  Wallii  y.  Smith,  21  C.  D.  269. 

26—2 
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c^p.  X.      damage  which  may  be  accurately  meaeui-ed,  and  a  diapropor- 

tionate  sum  ia  annexed  as  payable  generally  upon  breach  o[ 

all  or  any  of  the  stipulations,  the  latter  sum  will  be  coneidered 
as  a  penalty,  and  not  aa  liquidated  damages  (a).  So  also 
where  one  lamp  anm  ib  made  payable  by  way  of  compensa- 
tion on  the  oecarrence  of  any  one  of  several  eventa  aome  oE 
which  may  occasion  serious  and  others  trifling  damage,  the 
presumption  is  that  the  parties  intended  the  sum  to  be 
penal  (6). 
Where  conitned  Where,  however,  the  payments  stipulated  are  made  pro- 
Sli^Sg^  portionate  to  the  extent  to  which  the  contractors  may  fail  to 

implement  their  obligations  and  they  are  to  bear  interest  from 
the  date  of  the  failure,  payments  so  adjusted  with  reference  to 
the  actual  damage  are  liquidated  damages  (bb).  So  also  if  a 
contract  consisting  of  one  or  more  stipulations,  provides  for 
the  payment  of  a  specified  aum  by  way  of  compenaation  in 
case  of  the  non-performance  of  all  or  of  any  of  the  thiogs 
stipulated  to  be  done,  and  the  damages  in  each  case  of  ncm- 
performance  are  in  their  nature  altogether  indefinite  and 
uncertain,  the  sum  named  will  be  regarded  as  liquidated 
damages,  and  not  as  a  penalty  (c).  Thus,  where  a  aoi^eon 
had  covenanted  not  to  practise  within  a  certain  district,  or 
interfere  with  the  patients  of  the  piEiintiff  within  that  district, 
or  induce  them  to  employ  any  other  medical  man,  &c.,  and  to 
pay  as  liquidated  damages,  in  the  event  of  any  infringement  of 
any  of  the  stipulations  of  the  covenant,  the  sum  of  1,00W.,  it 
was  held  that,  as  the  damages  arising  from  the  breach  of  tbew 
different  stipulations  were  altogether  uncertain  and  difBonit  to 
ascertain,  the  parties  had  a  right  to  measure  them  for  them- 
selves and  settle  the  amount  to  be  paid  for  a  breach  of  ail  or 
any  one  of  thestipulations(f{).  So,  also,  where  an  attorney  had 
covenanted  not  to  carry  on  business  within  a  certain  district, 

(n)  Ktmbley,Farrm,6Biiig.Ul;  (6ft)  lb. 

Homer  v.  Flinttiff,  9  M.  &  W.  680 ;  (t)  See  WaHu  v.  Smith,  21  C.  D. 

Rryuolda  t.  Bridgt,  6  R  &  B.  Ml ;  249 ;  Law  v.  Local  Board  of  M- 

WinreAv.  t'wirtf,  I2M00.P.  C.229;  diUh,  (1892)  1  Q.  B.  127  (C.  A.). 

Bt  Newman,  4  C.  D.  731.  (d)  Atkynt  v.  KimiHr,  4  Eidi. 

(ft)  ElphintUmt  v.  MonMand  Inm  81 ;  Mercer  y.  Irving,  El.  BL  &  EL 

Co.,  11  A.  C.  332.  563. 
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or  solicit  or  inflaence  the  clients  of  another  attorney,  and  that      o^.  X. 

if  be  in  any  way  infrioged  that  covenant  he  shonld  pay  1,0(XM. '—^— 

as  liquidated  damages,  it  waa  held  to  be  liquidated  damages  in 
the  event  of  either  of  the  things  heing  done  which  were  stipu- 
lated not  to  be  done  (e) .  So,  also,  where  a  m&n  had  covenanted 
not  to  carry  on  a  certain  trade  within  London  or  600  miles 
thereof,  and  for  the  ohservaDce  of  the  covenant  bound  himself 
in  the  sum  of  5,0001.,  aa  liquidated  damages,  it  was  held  that 
the  whole  sum  was  recoverable  in  the  event  of  either  of  the 
things  being  done  which  he  bad  covenanted  not  to  do(/).  The 
fact  that  the  sum  agreed  on  is  made  payable  upon  one  event 
only  is  evidence  to  show  that  it  was  intended  to  be  liquidated 
damages  {g) . 

When  the  amount  of  the  penalty  is  small,  as  compared  with 
the  value  ot  the  subject  of  the  agreement,  the  sum  reserved 
will  be  treated  as  a  mere  penalty  and  not  as  an  alternative 
agreement(/i)>  But  the  reservation  of  a  right  to  have  full 
payment  of  money  actually  due  on  an  existing  contract, 
Bhonld  there  be  failure  to  pay  a  smaller  sum  on  a  day  certain, 
will  not  be  treated  as  a  penalty  (t). 

The  fact  that  a  sum  named  in  a  lease  as  payable  upon  inorsuMd  rant. 
breach  of  the  covenants  therein  contained,  may  greatly  exceed 
the  actual  damage,  does  not  render  the  sum  bo  reserved  a 
penalty.  It  may  be  an  increased  rent  agreed  upon  between 
the  parties  to  be  paid  during  the  rest  of  the  term.  Thus  in 
Woodward  v.  Gyleg  {k),  where  the  agreement  was  that  the 
defendant  should  not  plough  up  any  part  of  the  land,  and  that 
it  he  did  plough  up  any  part  of  it  he  ehould  pay  at  the  rate  of 
S^.  per  acre  per  annum,  the  Court  held  that  the  parties  had 
fixed  a  price  for  the  ploughing,  and  refused  an  injunction, 
"  The  reservation  ot  the  reserved  rent  in  this  case,"  said  Lord 
St  Leonards  in  French  v.  Macal,e{l),  "  during  the  whole  term 

(c)  GaltwoHky  v.  StnOt,  1  Exch.  528 ;  Eojoard  v.  Hopkyiu,   2  Atk. 

663.  371;   Log<ui  v.    Wie'iJioU,   1   CI.  A 

(/)  Pneev.  Orew»,16M.&W.346.  Fin.  6U. 

is)  Sainttr  v.  Fergiuon,  1  C.  B.  (i)  Thompion  v.  Hudton,  L.  B.  4 

718;  Law  y.  Local  Board  of  Red-  H.  L.  1. 

ditch,  (1892)  1  Q.  B.  127  (C.  A.).  (k)  2  Vem.  119. 

(A)  ChiUiHtr  v.  Chillintr,  2  Ves.  {I)  2  Dr.  &  War.  276. 
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Bbowa  that  the  parties  contemplated  the  payment  of  one  teat 
-  in  one  event,  and  of  another  rent  in  another  state  of  circnm- 
stancea."  So  also  in  Itolfe  v.  Peterson  (m),  where  a  certain  BQm 
was  reserved,  and  the  lessee  covenanted  that,  in  case  any  part 
of  the  land  which  had  been  in  tillage  for  the  last  twenty  years 
should  be  broken  up,  he  would  pay  the  further  sum  of  5(.  per 
annum  for  every  acre  so  broken  up  over  the  rent  reserved  and 
upon  the  same  days  of  payment,  the  Court  held  this  a  case 
of  liquidated  damages,  fixed  and  agreed  upon  between  the 
parties (ii).  So  also  in  Farrant  v.  Olmiu8{o),  the  reservation 
of  an  additional  sum  of  6(M.  for  every  acre  of  meadow  land, 
which  should  be  ploughed  up  or  converted  into  tillage,  was  h^d 
to  be  liquidated  damages.  "  There  is  nothing  unreasonable," 
said  Lord  Tenterden  (p),  "  in  a  landlord  stipulating  that  par- 
ticular lands  shall  be  converted  into  tillage,  and  that  in  case 
that  be  done,  a  larger  sum  shall  be  paid  by  way  of  stipulated 
damages  "(q).  So  also  in  a  case  where  there  was  a  covenant 
against  erecting  a  weir  under  double  the  yearly  rent  therein- 
after reserved,  to  be  recovered  by  distress,  the  sum  so  reserved 
was  held  to  be  liquidated  damages,  notwithstanding  it  was 
called  a  penalty  in  the  instrument.  The  power  of  distrefls 
reserved  in  an  instrument  is  strong  evidence  that  the  sum  bo 
reserved  is  liquidated  damages  (r). 

The  Agricultural  Holdings  Act,  1900(8),  provides  that  not- 
withstanding any  provision  in  a  contract  of  tenancy  making 
the  tenant  liable  to  pay  a  higher  rent  or  other  liquidated 
damages  in  the  event  of  any  breach  or  non-fulfilment  of  a 
covenant  or  condition  a  landlord  shall  not  be  entitled  to 
recover  by  distress  or  otherwise,  any  sum  in  consequence  of  any 
breach  or  non-fulfilment  of  any  such  covenant  or  condition  in 
excess  of  the  damage  aetnally  suffered  by  him  in  consequence 
of  the  breach  or  non-fulfilment  Provided  that  this  section 
shall  not  apply  to  any  covenant  or  condition  against  breaking 

(m)  2  Bro.  P.  C.  436.  (>j)  Dtmvilk  \.  Ford,  I.  E.  7  C.  t 

fn)  PprLordSt.LeoiianJs;^«ic;i  534. 
V.  Macale,  2  Dr.  &  War.  277.  (r)  Oerrard  v.  O'lUiUy,  3  Dr.  * 

(o)  3  B.  &  Aid.  692.  War.  414. 
(p)  lb.  (a)  63  &  64  Vict.  C.  50,  s.  6. 
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Qp  permanent    pasture,    grubbing  underwoods,  or    felling,      Chap.  x. 

cntting,  lopping,  or  injuring  treea,  or  regulating  the  burning —  '  — ■ 

ot  heather. 

But  where  in  addition  to  the  increased  rent  there  is  also  a  Forfeitnro  in 
stipulation  that  the  doing  of  the  act  provided  against  shall  be  t^cmued'rent. 
attended  with  a  forfeiture  of  the  interest  of  the  convenantor, 
the  sum  is  a  penalty  and  not  liquidated  damages  (t).    Where  Co<enant  of 
too  the  covenant  is  in  its  nature  continuing  the  sum  reserved  J^^ure'.""""^ 
as  payable  upon  breach  will  be  regarded  as  a  penalty  and  not 
^  liquidated  damages.     Thus  where  a  lessee  had  covenanted 
not  to  burn  the  demised  premises,  part  ot  which  was  ancient 
meadow,  under  the  penalty  of  1(M.  per  acre  to  be  recovered  in 
the  reserved  rent  for  every  acre  so  burned,  be  was  restrained 
by  Lord  St.  Leonards  from  burning  part  of  the  premises  (»)■ 
So  sIbo  where  the  covenant  is  an  absolute  one  and  cannot  be 
construed  as  meaning  that  a  lessee  shall  have  power  to  do  a 
certain  act  on  payment  of  an  additional  rent,  the  lessee  will 
be  restrained  from  doing  the  particular  act  complained  of  (:t:). 

A  Court  of   equity  will  not  determine  upon  interlocutory  court  will  not 
application  to  dissolve  an  injunction  whether  a  sum  reserved  intarloeutorj 
is  a  penalty  or  liquidated  damages,  but  will  only  consider 'Pp'^'"'''™ 
vrbether  there  is  a  good  pnmd  facie  case  for  an  injunction  nserred  ii 
sod  whether  more  mischief  will  be  done  by  granting  than  by  n.^idttwi'"^ 
ffithholdrng  it  (y).  ^'^''■ 

After  a  Court  of  law  has  determined  that  the  word  "penalty"  injanctioiu  not 
in  SD  agreement  not  to  do  a  certain  act  under  a  certain  penalty  j^^^J^ 
means  liquidated  damages,  a  man  cannot  come  to  the  Court  liquidated, 
for  an  injunction  to  restrain  the  further  breach  of  the  agree- 
ment after  obtaining  damages  at  law :  the  fact  that  owing  to 
the  bankruptcy  of  the  defendant  after  judgment  in  the  action 
the  plaintifF  has  not  recovered  the  sum  stipulated  by  way  of 
damages  does  not  give  him  any  equity  to  an  injunction  {z). 

(()  Frttirh  T.  Macale,  2  Dr.  ft  War.  bury  y.  Cundy,  58  L.  T.  155. 

2m.  (y)  Cdet  Y.  Sima,  5  D.  M.  ft  0. 

(h)  lb.    See  HotvardY.  Hopkyru,  1,  11. 

2  Afk.  371 ;   WUhon  v.  Love,  (1896)  (i)  SainUr  v.  Ferguitm,  1  Mac.  ft 

1  Q,  B.  626.  U.  28C ;   Oenerat  Accident  Aeturanee 

[x)  Wuton  V.  MetropoUtan  Aiy-  Corponitimi  T.  Noel,  (1902)  1  K.  B. 

'urn  District,  9  Q.  B.  D.404  ;  Ban-  377. 
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80  also  where  a  man  had  commenced  an  action  to  recover  a 
-  penalty  as  and  lor  liquidated  damagea  for  the  breach  ot  an 
agreement  on  the  part  of  the  defendant  not  to  practise  ae  a 
surgeon  within  a  certain  district,  it  was  held  that  he  vas 
not  entitled  to  an  injunction  also  to  restrain  him  from  bo 
practising  (a).  The  plaintiff  is  bound  in  such  a  case  to  elect 
between  the  two  remedies  (6).  If  a  man  aftor  obtaining  an 
injunction  brings  an  action  for  damageB,.the  defendant  ma; 
come  to  the  Court  and  have  the  injunction  dissolved  (c). 

The  Court  has  jurisdiction  on  a  proper  case  being  made  out 
to  restrain  parties  from  violating  an  agreement  not  to  appl; 
to  Parliament.  In  exercising  the  jurisdiction  the  Court,  as 
in  other  cases  when  it  interposes  by  way  of  injunction,  acta 
merely  upon  the  person  and  does  not  in  any  way  interfere 
with  the  privileges  of  Parliament  {d),  it  simply  says  that  it  ia 
not  competent  for  a  given  party  to  apply  to  Parliament  (e). 
What  is  a  proper  case  for  the  interference  of  the  Court  is  a 
question  of  much  difficnlty.  The  fact  that  the  intended 
application  to  Parliament  will  abrogate  existing  rights  and 
create  new  ones  can  give  no  right  to  an  injunction,  for  every 
man  has  a  right  to  apply  to  Parliament  for  a  special  law  to 
Bupereede  the  rules  of  property  by  which  he  is  bound  (/). 
Nor  will  the  Court  interfere,  even  when  an  agreement  not  to 
apply  to  Parliament  has  been  entered  into  for  the  purpose  of 
protecting  private  interests,  if  the  party  who  makes  the 
application  to  the  legislature  can  urge  it  upon  grounds  of 
public  policy,  for  such  questions  are  subjecte  for  the  discnssioD 
of  the  legislature  and  are  beyond  the  province  of  a  Court  of 
equity  (g).    The  only  case  in  which  the  Court  will  interfere  is 

(o)  Camu  V,  Nahitt.  7  H.  &  N.  2  K.  &  J.  30*. 
158,  778 ;  Mayali  v.  Bighi/,  1  H.  &  (/)   Ware     v.     Orand    Jimcftwi 

C.  152.  Canoi  Co.,   2  E.  &  M.   470,  483; 

(ft)  Oeneral    Aceidtnt    Atiiirtince  ffeatlifoalr    v.    North    Sttiff<irtUiirt 

Curporation  \.  Nod,  (1902)  1  K.  B.  Bailway  Co.,   2   Mac.   &   G.   10»; 

377,  71  L.  J.  K.  B.  1!36.  Steele  v.   Midland   Hailaay  Cb.,  2 

(c)  Fox  V.  Satrd,  33  Beav.  327.  Ch.  237. 

(<i)  Heaihcoate  t.  North  Stafford-  (y)  Lancatter  a»d   Carliik  Bail' 

»hire  Bailivay  Co.,  2  Mac.  &  Q.  109.  »uny  Co.  t.  North  Wutem  BialiDi'y 

(e)  ZatKXuter  and  Carliile  Bailway  Co.,  2  K.  &  J.  304. 
Co.  V.  North  Western  Baihvay  Co., 
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nrhere  the  matter  complained  of  is  connected  solely  with 
private  property  (/i)  ■  Accordingly  Lord  Cottenham  refused - 
to  restrain  a  rnilway  company  from  applying  to  Parliament 
for  leave  to  abandon  a  part  of  their  raUway  in  contravention 
of  an  agreement  entered  into  with  the  plaintiff,  who  had  with- 
drawn his  opposition  to  a  bill  in  a  previous  session  of  Parliament 
upon  consideration  of  the  company  agreeing  to  carry  the 
railway  in  the  direction  which  they  proposed  by  their  bill  to 
abandon  (i).  So  also  Lord  Hatheriey  refused  to  restrain  a 
railway  company  from  applying  to  Parliament  for  powers  to 
make  a  new  line  in  contravention  ot  an  agreement  entered 
into  with  the  plaintiff  company,  on  the  faith  of  which  the 
plaintiff  company  had  withdrawn  all  opposition  to  the  bill 
presented  by  the  defendant  company  in  a  previous  session  of 
Parliament  (A:).  So  also  in  Attorney-General  v.  Manchester 
and  Leeda  Railway  Co,  (t),  there  having  been  a  motion  pending 
before  the  Lord  Chancellor  with  reference  to  a  particular 
bridge,  which  was  to  be  made  over  the  road  in  a  way  which 
was  supposed  to  be  injurious  to  the  public,  the  company  had 
undertaken  that  nothmg  should  be  done  until  the  hearing  of 
the  cause  to  interfere  with  the  existing  state  of  things,  and 
notwithstanding  the  undertaking  they  had  taken  the  oppor- 
tunity of  inserting  in  a  bill  before  Parliament  a  elauee  to 
liberate  them  from  that  undertaking  entirely,  and  to  enable 
them  to  do  that  which  they  had  undertaken  not  to  do.  Lord 
Cottenham,  though  he  expressed  himself  in  the  strongest 
terms  as  to  the  conduct  of  the  railway  company,  said  he  saw 
very  great  difficulty  in  preventing  an  application  to  Parliament, 
and  that  onless  a  strong  authority  were  adduced  he  should 
not  assume  that  particular  jurisdiction  (in). 

An  injunction  may  be  granted  to  prevent  on  improper 
application  of  funds,  subject  to  any  public  or  private  trust,  in 

{h)  Lawxttter  and  Carliih  Sail-  lOO. 
tmy  Co.  V.  2forth  Tl't^em  Railwoy  (t)  LanctuUr  and  Carluh  Bail- 
Co.,  2  K.  &  J.  303:    Ttl/ord  v.  louy  Co.  v.  North  Weitent  Bailiaay 
Mdropolitaa   Board  of   Work»,    13  Co.,  2  K.  &  J.  293. 
Eq.  5W.  (0  1  E».  Ca.  436. 

(i)  Henthcoatt  v.  North  Stafford-  (n,)  2  K.  &  J.  30i. 
ihirt  Bailiray  Co.,  2  Mac.   &  Q. 
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CaT«iuiit  not 
to  oppose  &  bill 
in  I^iaraoDt. 


Importatiou 

of  k  DegUlTO 

qotlitj  iDlo 
■n  mffinuktire 
■greemeot. 


promoting  or  opposing  a  bill  in  Parliament  (n).  A  municipat 
corporation,  however,  will  not  be  restrained  from  defraying  ont 
of  its  fundB  the  expense  of  reBisting  an  attack  made  b;  a  bill 
in  Fariiament  against  its  property,  rights,  or  privileges  (o). 

Whether  a  Court  of  equity  will  interfere  to  restrain  parties 
from  violating  a  covenant  not  to  oppose  a  bill  in  Parliament  is 
doubtful  (p).  But  in  a  case  where  the  bill  would,  if  passed  into 
an  Act,  have  had  the  effect  of  depriving  a  minority  of  the  share- 
holders of  a  railway  company  of  the  protection  of  the  WhamclifTe 
order,  the  Court  would  not  enforce  a  covenant  not  to  oppose  it  (9). 

The  mode  in  which  contracts  or  covenants,  when  affirmative 
in  form,  are,  as  a  general  rale,  enforced  by  Courts  of  equity 
is  by  decree  for  specific  performance.  But  contracts  and 
covenants,  though  affirmative  in  form,  may  often'  involve  & 
negative  in  substance.  When  the  importation  of  s  negatJTe 
quality  into  an  affirmative  agreement  is  not  against  the 
meaning  of  the  agreement,  the  Court  will  import  the  negative 
quality  and  restrain  the  doing  of  acts  which  are  inconaistent 
with  the  agreement  ()').  Thus  where  A.  agrees  to  give  B.  a 
first  refusal  of  property,  this  involves  a  negative  contract,  and 
A.  will  be  restrained  from  parting  with  the  property  to  any 
one  else  without  giving  to  B.  the  "  first  refusal "  at  a  reaeon- 
able  price  (s).  80  also  where  a  person  agreed  to  take  tbe 
whole  of  the  electric  energy  required  for  his  premises  from  a 
company,  it  was  held  that  there  was  an  implied  contract  not 
to  tab e  electric  energy  for  his  premises  from  any  one  else  (()■ 

In  like  manner  a  man,  who,  in  a  demise  of  land  has  entered 
into  a  covenant  for  quiet  enjoyment,  will  be  restrained  from 

M'etteni  Raihvay  Co.  of  Ireland,  I 
H.  &  M.  162. 

(r)  Lumley  v.  Wuffner,  1  D.  M.  i 
a.  604 :  ife  Mattot  V.  Oibaoa.  4  D. 
&  J.  299 ;  Dohtrtt/v.  JImau,  3Ahi. 
Ca,  720,  per  Lord  Cairns. 

(«)  Mancheafer  Ship  Canal  (V  T. 
Manckeater  Sacreourte  Co.,  (1901)  i 
Ch.  37. 

(0  Jtfrfropoiitort  Eledric  Sappig 
Co.  y.  Oinder,  (1901)  2  Ch.  799. 


(n)  AU.-Qen.  v.  Corpwatioa  of 
SorviitA,  16  Sim.  22b;  Att.-Gen.  v. 
Muyor,  Ac,  of  Wiyan,  d  D.  M.  &  G. 
92  ;  Ltilk  Council  v.  Leilh  Harbour 
oadDoda  Commiatumera,  (1890)  A.  C. 
608. 

(o)  AU.-Oeti.  T.  Brecon,  10  C.  J).. 
204  [  cf.  Aa.-Orn.  v.  Swanaea  Cor- 
poration, (1898)  1  Ch.  602. 

( p)  Parker  v.  Sirer  Dun  Naviga- 
tion Co.,  iDeG.  &S.  192. 

(g)  JUaujiadl    v.   Midland    Great 
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doiDg  acts  ^hich  are  id  violation  of  the  covenant  (u) ;  although 
ehey  do  not  affect  the  title  to  or  posBeesion  of  the  property  - 
but  only  conetitute  a  substantial  physical  interference  with  its 
enjoyment  (x).  So  also  lessees  who  had  covenanted  to  manage 
land  or  cultivate  a  farm  in  a  huebandlike  manner  have  been 
restrained  from  ploughing  up  pasture  (j/),  or  meadow  land  [z), 
from  carrying  ofF  the  farm  hay,  straw,  dung,  crops,  &c.,  except 
according  to  the  cuBtom  of  the  country  (a),  and  the  usual 
coarse  of  husbandry  (b),  from  sowing  the  land  with  pernicious 
crops  (c),  and  taming  young  goats  into  a  wood  {d).  So  also 
persons  who  had  covenanted  to  keep  the  banks  of  rivers  and 
ponds  in  repair  were  restrained  from  destroying  or  injuring 
them  (c).  So  also  a  man  who  had  covenanted  to  keep  and 
preserve  trees  from  waste  and  damage  was  restrained  from 
felling  or  injuring  the  timber  (/).  So  also  a  railway  company 
ivhicb  has  obtained  the  ownership  of  land  under  an  agreement 
with  the  landowners  aa  to  the  mode  in  which  a  bridge  or  a 
road  was  to  be  constructed  on  the  land,  was  not  allowed  to 
depart  from  the  terms  of  the  agreement.  Another  company 
claiming  under  the  former  is  equally  bound  (17).     80  also  a 


(k)  Tipping  v.  Eckerthy,  2  K.  & 
J.  270.  See  RoUtOon  t.  A'eta.  i  K. 
4  J.  640;  PaUiton  v.  Gilford,  18 
Eq.  259;  Gram*  t.  Baktr,  10  Ch. 
3m  ;  Leader  v.  Moody,  20  Eq.  143 ; 
.VfirioH  T.  Nock.  43  L.  T.  197. 

{x)  Ttbb  V.   Cavt,  (1900)  1  Ch. 

m. 

(y)  Drurif  V,  Moling,  6  Vea,  328  ; 
Pratt  T.  Sretl,  2  Hadd.  62. 

{i)  Prtitt  V.  Brftt,  ib. 

(a)  Fulteney  t.  SMton,  5  Vbb. 
260  n. ;  Kimpton.  v.  Eve,  2  V.  A  B. 
349;  WalUm  v.  Johiuon,  15  Sim. 
3i2.  See  Phippi  r.  Jaclaon,  56  L. 
J.  Ch.  550 ;  Lybbe  t.  HaH,  W.  N. 
(1883)  61,  127. 

[h)  OnaowY. ,16Ve3.  173. 

See,  »a  to  ooTeDants  to  cultivate 
Koording  to  the  oostom  of  the 
Muntry,  Webb  v.  Plummer,  2 
B.  4  Aid.  7-16;  Womertley  v.  Dally, 


26  L.  J.  Ex.  219.  See,  also,  aa 
te  coTensnts  in  a  farming  lease, 
Gale  T.  SaUi,  3  H.  &  C.  84;  Phippi 
V.  Jackeon,  35  W.  B.  378,  36  L.  J. 
Ch.  550.  In  Pratt  v.  Brett,  2  Madd. 

62,  and  Oiitlma  v. ■,  16  Vee. 

173,  the  tenant  was  tenant  from 

year  to  year.    In  Oadow  v. , 

ib.,  there  appears  to  have  been  no 
express  covenant  to  cultivate  in  a 
husbandlike  manner :  the  covenant 
seems  to  have  been  implied  by  the 

(r)  Pratt  v.  Brett,  2  Madd.  62. 

(rf)  Sog«r»  T.  Price,  13  Jur.  820. 

(e)  Lord  BathuTtl  v.  Sardm,  2 
Bro.  C.  C.  64. 

(/)  Bernard  v.  Meara,  12  Jr.  Ch. 
389. 

(j/)  Edinhurgh,  Ac,,  Bailioay  Co. 
V.  Campbell,  4  Uacq.  578. 
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m&D  vrho  has  coveaanted  to  carry  on  a  certain  bausees  vill 
-  be  reBtrained  from  doing  or  caueing  anything  to  be  dooe, 
vhich  would  pat  it  out  of  his  power  to  carry  on  the  busi- 
ness (A)-  So  also  a  lessor  who  has  entered  into  a  direct, 
specific  and  express  covenant  with  a  lessee  to  perfonn  all 
the  covenants  in  the  superior  lease  under  which  he  heldg, 
may  not  by  any  Borrender  of  such  lease  derogate  from  the 
rights  which  his  lessee  has  acquired  from  him  under  the 
lease,  and  he  will  be  restrained  by  injunction  from  acting 
in  violation  of  the  covenants,  under  which  he  became  bound 
to  such  leasee  (t)>  So  also  where  a  vendor  makes  a  repre- 
sentation that  property  is  subject  to  certain  covenants 
afFeeting  it  permanently  and  he  does  so  in  order  to  induce 
a  person  to  buy  part  of  Buch  proper^,  and  the  person  buys 
part  of  the  property  on  the  faith  of  such  representation,  the 
vendor  will  be  restrained  by  injunction  from  doing  anything 
to  prevent  the  property  from  continuing  to  be  what  he  hat 
represented  it  to  he  (A). 

So  also  railway  companies  have  been  restrained  from  entering 
into  agreements  which  are  in  violation  of  or  are  inconsisteot 
with  a  subsisting  agreement  (I)  •  So  also  a  railway  company 
which  had  granted  to  two  persons  the  sole  and  exclneive 
privilege  of  selling  books  at  their  stations  was  restrained  by 
injunction  from  evicting  them  from  the  bookstalls  at  the 
stations  (?it).  So  also  where  the  owners  of  a  public  building 
had  contracted  with  a  man  that  he,  renting  a  stall  from  them, 
should  have  the  exclusive  right  to  exhibit  and  sell  certain 
specified  classes  of  goods,  they  were  restrained  by  injunction 
from  permitting  the  exhibition  and  sale  by  other  renters  of 
stalls  within  the  building  of  goods  so  specified  (»)•  So  also  a 
railway  company  which  had  agreed  to  work  the  line  of  another 

(h)  ffoopery.  BrodricL-.nSim.'il.  410;   Great  Wt«terti  Jiailu?ay  Co.  y. 

{i)  Piggott  r.  Stratton,  1  D.  F.  &  Sirmingham  and    Oxford  Jaadion 

3.  33.  Bailumg  Co.,  2  Ph.  59T. 

(*)  Martin  v.  Spicer,  34  C.  D.  1 ;  (m)  Bolmei  v.  Eattem  CoMtia 

14  A.  C.  12.  BaiCieai,  Co..  3K.&3.  67i 

(I)  ShrewiJniry  and  Cheater  Bait-  (ri)  Allmau   v.   Boyal  Aquarium 

way  Co.  V,  Shrewaburg  and  Hirming-  Soeietg,  3  C.  D.  228. 
ham   Railway    Co.,    1    Sim.    N.   S. 
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railway  company,  and  daring  the  continuance  of  the  agreement 
to  develop  and  accommodate  the  local  and  through  trafiSo  - 
thereon,  and  to  carry  over  it  certain  traffic  particularly 
specified,  was  restrained  by  injanction  from  carrying  over  other 
lines  belonging  to  them  traffic  which  ought  to  have  passed  over 
plaintifib'  line(u).  So  also  where  a  sewage  company  had 
entered  into  an  agreement  with  a  local  Board  of  Health,  and 
had  covenanted  to  keep  the  outfall  of  the  works  with  the 
engines,  &c.,  in  proper  working  order,  bo  as  to  admit  of  the 
free  dow  of  the  sewage  through  the  sewers,  they  were  reBtrained 
from  permitting  the  sewage  to  remain  in  the  sewers,  so  as  to 
be  a  naisaDoe  to  the  plaintiffs,  and  from  damming  up  and 
heading  back  the  sewage  in  the  sewers  (p).  So  also  the 
Metropolitan  Board  of  Works  were  restrained  from  promoting 
a  scheme  which  was  inconsiatent  with  a  stipalation  which  they 
bad  entered  into  with  the  plaintiff.  It  was  held  also  that  the 
plaintiff's  right  nnder  the  stipulation  to  sue  in  equity  was  not 
affected  by  the  circumstance  that  the  scheme  in  order  to 
become  operative  must  be  submitted  to  Parliament  (i;) .  So 
also  where  the  leBsee  of  a  mill  with  engines,  boilers  and  other 
machinery  attached  thereto,  who  had  covenanted  to  keep  the 
same  in  good  repair,  reaBonable  tear  and  wear  excepted,  had 
pulled  down  part  of  the  machinery  and  put  ap  in  its  place 
more  powerful  machinery,  his  assigneeB  in  bankruptcy  were  ' 
restrained  from  removing  the  new  machinery  (r).  So  also 
vbere  a  plan  has  been  approved  between  parties  for  the  erection 
of  a  building,  one  of  them  will  be  restrained  from  afterwards 
interfering  with  the  mode  of  building  approved  (s).  So  also 
a  local  Board  was  restrained  from  enforcing  a  rate  in  violation 
of  an  agreement  which  they  had  entered  into  with  the 
plaintiff  (f).  So  also  where  a  husband  had  stipulated  by  deed 
that  a  child  should  be  under  the  aole  care  and  protection  of 

(o)  Wohtrhampton    and    WaliuU  (r)  Btmderland  v.  Neiuion,  S  Sim. 

£ailway  Co,  v.  London  and  North  450. 

WaUm  Railway  Co.,  16  Eq.  433.  <»)  5I«  t.  CorporaHon  of  Brad- 

(p)  Swtaton    Local    Board    v.  ford,  4  Gill.  262. 

Otneral  Smnage  Co.,  20  Eq.  127.  <()  Athvwrth     v.    Hebdtn,    At., 

(j)  TAford  T.  Mttropolitaa  Board  Local  Board,  47  L.  J.  Oh.  IW. 
if  Werh,  13  Eq.  574. 
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p-  ^-      his  wife,  the  Court;  will,  if  it  can  be  shown  that  the  control  of 

~  the  father  would  be  injurious  to  the  child,  restrain  bim  from 

removing  or  prosecuting  any  proceedings  to  obtain  the  child 

from  the  custody  of  his  wife  or  from  interfering  with  her  in 

the  management,  care  and  protection  of*tfae  child  <»)• 

In  Mayor  of  London  v.  Heilger(x},  it  was  held  that  a  covenant 
by  a  lessee  to  deliver  up  at  the  end  of  the  term  the  premises  in 
good  repair  did  not  affect  the  right  of  the  lessor  to  an  injunc- 
tion to  restrain  the  lessee  from  pulling  down  buildings  on 
the  demised  premises  and  carrying  away  the  materials  (.v). 
But  where  a   lessee  covenanted  to  repair  and   keep  up  the 
demised  premises,  it  was  held  that  there  being  no  negative 
covenant,  the  lessee  was  entitled  to  pull  down  and  re-erect  Qie 
premises  U). 
e  quality     But  if  an  agreement  a£Brmative  in  form  is  of  such  a  nature 
Igne-     that  it  cannot  be  specifically  enforced,  and  the  application  for 
^ram        ^"  injunction  is  in  effect  and  spirit  an  application  for  a  decree 
^  ^      for  specific  performance,  the  Court  will  not  import  a  negative 
I.  qoality  into  the  agreement,  but  will  leave  the  plaintiff  to  his 

remedy  by  damages  (a).  The  Court  will  not  enforce  a  covenant 
where  to  do  so  would  require  supervision  which  the  Court  could 
not  undertake.  Thus  the  Court  refused  to  enforce  a  covensnt 
by  a  landlord  to  appoint  a  resident  porter  to  a  building  let  in 
flats  (!i).  So  also  in  Clarke  v.  Price  (c),  where  the  defendant 
had  agreed  to  take  notes  of  cases  in  Court,  and  compose  reports 

{«)  Swift  V.  Sioift,  4  D.  J.  &  8.  (i)  Be  McTnloah  atid  Fotttyprvtd 

710;    Hamilton  v.  Srelor,   13  Eq.  Co.,  SI  L.  J.  Q.  B.  164.   Stdguarr. 

fill  ;  comp.  Vantitiart  v,  VaatiUart,  (a)  Lumlty  v.  Waffiier,  1  D.  M.£ 

2  D.  &  J.  249.  G.  622;  Peto  v.  Brigliton,  Utkfidd. 

(x)  18  Tes.  333.  and  Tunbndge  WMa  Bailicoy  Co., 

(y)  See  Ward  Y.  Duke  of  Bucking-  1  H.£U;.  468;  MrrchaiiU'  Tradinj 

ham,  cited  10  Yes.   161,  as  to  the  Co.  v.  Baniitr,  12  £q.  23;  Wanie-t. 

enforcement  of  covenants,  offirma-  BouHedgt,  IS  Eq.  301 ;  Dohaiy  y. 

tive  in  character,  whicIi.aB  appeared  Alman,  3  App.  Ca.  T20,  jirr  Lord 

from  defendant's  conduct,  he  waa  Cairns;    Ryan  t.  Mutual  TimUnt 

not  going  to  perform.  See,  also,  as  to  irutmtniter   Chatr^xra  AuodattM, 

impOTting  a  negative  character  into  (1S93)  1  Ch.  116  (C.  A.). 

an  affirmative  covenant,  Ntuimarch  (6]  Byan  v.  Mattml  Tontine  Ifof- 

V.  Brwltiiig,  3  Sw.  99 ;  Frogley  v.  mintttr  Chamber*  A*ioeiatioii,  (1893) 

Lord  Lovelace.  John.  333 ;  Philippi  1  Ch.  116  (C.  A.). 

T.  Treeb;/,  8  Jur.  N.  S.  999.  (c)  2  Wils.  C.  C.  167. 
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lot  the  plaiatifT,  and  had  failed  to  do  so,  Lord  Eldon  refused  ^h«p.  x. 
lo restrain  him  from  making  reports  for  other  persons  (d).  So  -  — 
also,  where  a  grant  had  been  made  to  the  plaintiff  of  an  office 
involring  duties  of  a  personal  and  confidential  character,  the 
Court  refused  to  restrain  the  defendant  from  employing  any 
other  person  than  the  plaintiff  in  the  office,  as  the  case  was 
one  where,  from  its  very  nature,  specific  performance  could 
not  be  decreed  It).  So  also,  where  the  plaintiff  had  contracted 
with  a  railway  company  for  a  stipulated  sum  to  work  the  line 
of  tlie  railway,  and  to  keep  the  engines  and  rolling  stock  in 
repair,  the  Court,  upon  the  ground  that  the  agreement  was 
one  which  from  its  very  nature  could  not  he  specifically 
enforced,  refused  to  restrain  the  company  from  employing  any 
other  person  than  the  plaintiff  in  the  duties  for  which  he  had 
been  engaged  (/).  So  also  where  a  company  had  engaged  to 
employ  the  plaintiff  as  a  broker  for  engaging  freights,  effecting 
charter-parties,  &c.,  and  it  was  stipulated  that  his  name  should 
appear  jointly  with  that  of  the  secretary  in  all  the  advertise- 
ments of  the  company,  the  Court  would  not  restrain  the  com- 
pany &om  issuing  any  advertisement,  unless  the  name  of  the 
plaintiff  was  therein  inserted  (g). 

So  also  the  Court  would  not  restrain  the  directors  of  a  InjunaUm— 
company  from  acting  upon  and  enforcing  the  resignation  of  gnnted. 
an  agent  (k) .  So  also,  where  an  indenture  was  held  to  constitute 
the  relation  of  master  and  servant  and  not  that  of  partner. 
Lord  Truro  dissolved  an  injunction  which  had  been  granted 
rsBtraining  the  defendant  from  excluding  the  plaintiff  from 
the  management  of  the  business  (i).  So  also  the  Court  will 
not  as  a  rule  restrain  by  injunction  the  breach  of  a  contract 
for  the  sale  and  delivery  of  chattels  (A;).     So  also,  where  a 

(rf)  See    Baldwin    v.  SodOy   of  fi  G.  914 ;   Miliiean  v.  SiUivan,  i 

I'ff/vl EmmAedge,  9  Sim.  303;  Hope  Times  B.  204. 

T.  Bopt,  22  Boav.  351.  (j)  Brdtf.EoH  India  and  London 

(<)  Pidctring  y.  Biihop  of  Eiy,  8  Shipping  Co.,  2  H.  &  M.  404. 

Y.  k  C.  C.  C.   249 ;    MiUican  v.  (A)  Mair  y.  Himtdaya  Tea  Co., 

Suliran,  4  Times  E.  204.    Sae  Firth  1  Eq.  411. 

V.  RidUy,  33  Boav.  313.  (»'}  Stoeker  v.  BrotMdiank,  3  Mac. 

(/)  Johfuon  T.  Shrewtbury  and  &  G.  267. 

Birmingham  Ratluiay  Co.,  3  D.  M.  (i)  FtAhergill  v.  Bowiand,  17  Eq. 
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Chap.  X.      contract  is  vague,  indefinite,  or  nacertain  in  its  terms,  the 

'— —  Court  will  not  import  a  negative  into  it  and  enforce  it  by  way 

of  injunction  (t).  Nor  will  the  Court  enforce  by  mandatory 
injunction  the  performance  of  covenants  in  a  farming  lease  as 
to  the  cultivation  of  land  (m).  Nor  will  the  Court  restrain  by 
injunction  a  threatened  breach  by  a  tenant  of  a  stipulation  in 
a  farming  agreement  requiring  him  to  keep  on  the  farm  a 
proper  and  sufficient  stock  of  sheep,  horses  and  cattle  (n).  So, 
also,  in  a  case  where  there  was  a  proviso  in  the  lease  of  a  mine 
that  the  lessor  might  at  the  end  of  the  term  purchase  the 
machinery  in  the  mine  at  a  certain  valuation  to  be  made 
by  arbitrators,  one  of  them  to  be  nominated  by  the  lessee, 
the  Court  would  not  restrain  the  leasee  from  removing  the 
machinery  at  the  end  of  the  term,  as  it  could  not  compel  him 
to  name  an  arbitrator  {o).  Nor,  where  the  stipulations  sought 
to  be  enforced  are  subsidiary  to  the  whole  agreement,  will  a 
negative  be  imported  so  ae  to  be  a  foundation  for  an  injunction, 
unless  the  whole  agreement  is  capable  of  being  specifically 
enforced  (jO- 
N^tiTe  quoiitj  But  though  the  agreement  may  be  one  which  cannot  from 
where  wme  ot  its  Very  nature  be  specifically  enforced  as  a  whole,  the  Court 
m  d^^t^d  ^^''  where  parts  of  the  agreement  are  distinct  and  separable 
•opttstflfrom      from  the   rest,  import   a   negative  and   interfere  by  way  of 

the  mt  of  tha  •  f  o  J  J 

injunction  {q).  Where,  therefore,  a  railway  company  haa 
granted  to  certain  lessees  a  licence  to  publish  advertisements 
in  the  company's  carnages,  and  the  sole  licence  of  selling 
books,  lie,  at  their  stations,  the  Court  restrained  the  company 
from  removing  the  advertisement,  and  from  evicting  the 
plaintiff  from  the  bookstalls  at  the  stations,  though  there  vere 

132.    But  see  DonwH  v.  Btmiett,  Ch.  iSM. 

22  C.  D.  837  ;  and  see  also  Sale  of  (o)  Mamilion  v.  Duiu/ord,  6  Ir. 

Goods  Act,  lS9it,  e.  52.  Cb,4\2;  aadoaoDarbeyy.Wkitaitr, 

(/}  Parii  ChomlaU  Co.  t.  Cryttal  4  Dr.  134. 

Palao!  Co.,   3  Sim.  &  Q.   119;  De  (p)  ParU  ChoeolaU  Co.  v,  Crs^ 

MattoM  r.  Oibton,  4  D.  &  J.  276;  Palace  Co.,  3  Sm.  &  O.  119;  Sat- 

Low  V.  Inna,  4  D.  J.  &  S.  290.  ti»k  North  Eattem  Baiiieas  Co-  v- 

{m)  Mtttgravt  v.  Horner,  23  W.  StemiH,  3  Mocq.  382. 

B.  125,  W.  N.  (1874)  212.  (5)  Holvm    v.   Mortem   Owb*'*" 

(n)  PMppt  T.  Jaduon,  56  L.  J.  Railtoay  Co.,  3  K.  &  J.  67S. 
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other  parta  of  the  agreement  which  the  Court  could  not  enter      <^P-  ^• 

iLto(r).     So  alao  where  on  the  sale  and  purchase  of  laud  the  - 

purchaser  coyenanted  with  the  vendor,  a  brewer,  that  he 
Bhould  have  the  exclusive  right  of  supplying  all  ale,  bear  and 
porter  which  shoald  be  consumed  in  any  building  which  should 
be  erected  on  this  particular  piece  of  land,  the  Court  restrained 
the  defendant  who  took  under  the  purchaser  from  acting  in 
contravention  of  the  covenant,  in  spite  of  the  fact  that  in 
the  conveyance  to  the  original  purchaser  the  vendor  did  not 
covenant  to  supply  any  ale,  beer  or  porter  («). 

The  contract  of  charter-party  is,  from  the  peculiar  nature  of  KegstiTe  qaaiitj 
the  sabject  of  the  contract,  an  exceptioo  to  the  rule  that  a  e^^r.jj^y/ 
negative  quality  will  not  be  imported  into  an  affirmative  agree- 
ment, unless  the  agreement  is  of  such  a  nature  that  a  decree 
for  specific  performance  can  be  madeU)-  "I  think,"  said 
Lord  Chelmsford,  in  De  Mattog  v.  Gibson  (u),  "that  a  vessel 
under  a  charter-party  ought  to  he  regarded  as  a  chattel  of 
pecaliar  value  to  the  charterer,  and  that  although  a  Court  of 
equity  caimot  compel  a  specific  performance  of  the  contract 
which  it  contains,  yet  that  it  will  restrain  the  employment  of 
the  vessel  in  a  different  manner,  whether  such  employment  is 
expressly  or  impliedly  forbidden  according  to  the  principle 
expressed  in  Lumley  v.  Wagnei:"  If  a  charter-party  is  hondjide 
entered  into  between  the  owner  of  a  vessel  and  the  charterer, 
either  party  is  entitled  to  an  injunction  to  restrain  the  other 
from  doing  anything  inconsistent  with  the  agreement  (x). 

If  the  agreement  consists  of  two  or  more  stipulations,  and  MegaUve  qmlity 
is  one  which  cannot  from  its  very  nature  be  specifically  en-  into  an  >gr«n- 
forced  as  a  whole,  the  Court  will  not  import  a  negative  quality  I^^J^j  ^o 
into  the  apcreement  so  aa  to  be  a  foundation  for  an  injunction,  f*^"  ""^  "d  of 

°  'the  Coort  bu 

unless  the  person  who  makes  the  application  has  actually  i^i^oroied  hu 

(f)  lb.  (u)  4  D.  &  J.  276,  298. 

(«)  Cottv.  r(*ur?(,4Ch.6«;and  \x)  Sevin  v.  Dulandet,  30  L.  J. 

en  Mdropolitan  Eitctrie  Suppli/  Co.  Ch.  457 ;  Mrtsageria  Impirialei  v. 

T.  Ginder,  (1901)  2  Ch.  79S,  807.  Baintt.   11   W.  E.   322;   Heriot  v. 

(()  De  MaOot  V.  Oibaon,  4  D.  &  J.  Nichola*,   12  W.  R.  844.     See,  as 

276.    See  ihie    case   discuMed  in  to  tbe  measure  of  danuges  in  such 

Whilu>ood  Chcmieal  Co.    t.   Hard-  a  caee,  J}e  Mattua  v.  OJbmm,  1  J.  ft 

raon,  (1891)  2  Ch.  416,  431  (C.  A.).  H.  7B.  a.  o.,  7  Jur.  N.  8.  282. 

K.I.  26 
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^^■^-      performed   his  own  part  oE   the  agr6emeDt(y).     The  mete 

- aesertion  on  his  part  that  it  is  his  intention  to  perform  hie 

part  of  the  agreement  is  not  snfBcient,  onless  the  Court  can 
decree  epecific  performance  against  him  (2).  Thus  where  an 
agreement  had  been  entered  into  between  a  railwa;  companj 
and  a  contractor,  whereby  the  contractor  agreed  to  complete 
the  line  of  railway,  and  the  company  agreed  to  pay  him  in 
sharea  and  debentures  as  the  works  progreesed,  but  the  com- 
pany repudiated  the  contract,  the  Court  refused  to  restrain  the 
company  from  dealing  with  the  debentures  and  shares  in  a 
manner  inconsistent  with  the  agreement,  on  the  ground  that 
it  was  beyond  the  power  of  the  Court  to  make  him  perform 
his  part  of  the  contract  (a).  So,  also,  in  Fechter  v.  Mont- 
gomery {h),  the  manager  of  a  London  theatre  engaged  for  a 
period  of  two  years  a  provincial  actor,  who  was  desirous  of 
appearing  on  a  London  stage.  Though  there  was  nothmg 
express  on  the  subject,  the  Court  implied  an  engagement  on 
the  part  of  the  manager  not  merely  to  pay  the  agreed  salary 
but  to  give  the  actor  the  opportaoity  of  appearing  on  the  stage, 
and  an  engagement  on  the  part  of  the  actor  not  to  perform  else- 
where. The  manager  having  delayed  the  appearance  of  the 
actor  for  five  months,  the  Court  considered  that  his  conduct  iras 
in  spirit  a  breach  of  the  engagement,  and  would  not  restrain  tbe 
actor  from  acting  elsewhere.  In  Holmes  v.  Eastern  ComiUt 
RaiUoay  (c),  the  conduct  of  the  plaintiff  in  respect  of  his  part  of 
the  agreement  had  not  been  strictly  honourable,  but  tbe  damage 
to  which  he  would  have  been  exposed,  had  the  injunction  been 
refused,  was  so  serious,  that  the  Court  imported  a  negative 
quality  into  the  agreement  and  granted  an  injunction  ((/)■ 
AgreemcDt  Where  an  affirmative  covenant  has  a  negative  element  iu  it, 

•«nu«ti«    '     or  where  a  covenant  is  partly  affirmative  and  partly  negative, 

wid  neF^tire 

ttipnhtioiuk  (j,)  Fethttr  r.  Montgomtry,  33  B.  FoMiek,  4  D.  F.  &  J.  42S. 

22  ;   Orinuton  v.  Cuningham,  (1894)  (6)  33  Bear.  22 ;  but  me  ITkit- 

1  Q.  B.  p.  130.  wood    Chemieal    Co.   v.   Hardnna, 

(z)  PeU,  V.  Brighton,  UckJUld,  and  (1891)  2  Ch.  416  (C.  A.). 
Tunbridge  WelU  Bailvmy  Co.,  1  H.  (c)  3  K.  &  J.  67S. 

&  M.  408.  \di  See  Hamitton  v.  Dmifxri,  6 

[a)  Feto  V.  Brighton  JIaifioay  Co.,  ir.  Ch.  412. 
1  H.  &  M.  468.     See   Ogdm  v. 
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the  Court  will  in  a  proper  case  enforce  the  negativB  portion  ol      ^^ 

the  covenant  (e) ;  and  the  Court  may  also  enforce  by  injunction 

the  negative  part  of  an  agreement  containing  both  affirmative 

and  negative  Btipuktions,  although  the  affirmative  part  of  the 

agreement  ia  of  such  a  nature  that  it  could  not  be  specifically 

enforced  (/) .      In  Lumlei/  v.    Wa{/ner(g)  the  defendant  had  Lumlej  i'- 

entered  into  an  engagement  with  the  plaintiff  to  sing  at  his 

theatre  and   not   to   sing   at  any  other   theatre.     Lord   St. 

Ijeonards  restrained  her  from  singing  at  any  other  theatre 

than  the  plaintiff's,  though  it  was  beyond  alt  doubt  that  he 

had  not  the  power  to  decree  specific  performance  of   the 

affirmative  part  of  the  agreement.     "  The  case,"  he  8aid(/c), 

"is  a  mixed  one,  consisting  not  of  two  correlatives  to  be  done, 

ODB  by  the  plaintiff  and  the  other  by  the  defendant,  but  of  an 

act  to  be  done  by  the  defendant  alone,  to  which  is  superadded 

a  negative  stipulation  on  her  part  to  abstain  from  the  com- 

mlBsion  of  any  act  which  will  break  in  npon  her  affirmative 

covenant,  the  one  being  auxiliary  to,  concurrent  and  operating 

with  the  other.     The  agreement   to  sing  for  the  plaintiff 

dnring  three  months  at  his  theatre,  and  during  that  term  not 

to  sing  for  anybody  else,  is  not  a  correlative  contract ;  it  is  in 

fact  one  contract.    The  engagement  to  perform  at  one  theatre 

must  necessarily  exclude  the  right  to  perform  at  the  same 

time  at  another  theatre  "  (i).     So  also  where  a  contract  for  the 

sale  of  chattels  contained  an  express  negative  stipulation  not 

to  sell   to  any  other  person,  an  injunction  was  granted  to 

restrain   the  doing   of    the  act   stipulated   not  to   be  done, 

although  the  contract  was  one  of  which  specific  performance 

would  not  have  been  granted  (k). 

"  With  regard  to  the  case  of  Lumley  v.  Wagner,"  said  Lord  Lamley  o. 

Wagner. 

(<■)  CU<jg  T.  Hands,  44  C.  I>.  503  433  ;  Daggett  v.  Syman,  16  W.  B. 

(C.  A.).  302,  W.  N.  (1868)  3 ;   Orimtltin  v. 

{/)  Lumify  T.  Wagner,  1  D.  M.  Cuniiigham,  (1804)  1  Q.  B.  125. 

&0.6(H.   Caeee  of  this  kind,  how-  (k)  Doantll  v.  Bmnett,  22  0.  D. 

ever,  are  not  to  be  extended,  'po»t,  837.    See  also  MetropiAitan  Electric 

p.  404.  Supply  Co.  v.  OiwUr,  (1901)  2  Ch. 

[<j)  IB.  M.  £0.604.  799;  uid  eee  tbe  Sale  of  Goods  Act, 

{!.)  lb.  618.  1893,  e.  52. 

(0  iVtMer  Y.  DlllvH,  3  Jur.  N.  S. 
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Oh»v-  X.  Selborne  (l),  "  it  is  not  a  case  which  tends  in  any  way  to  limit 
-  -  -  the  ordinary  jurisdiction  ot  this  Court,  to  do  justice  between 
parties  by  way  of  injunction.  It  was  sought  in  that  case  to 
enlarge  the  jarisdiction  on  a  highly  artificial  and  technical 
ground,  and  to  extend  it  to  an  ordinary  case  of  hiring  and 
service,  which  is  not  properly  a  case  of  specific  performance, 
the  technical  distinction  being  made,  that  if  you  find  the  word 
'  not '  in  an  agreement — '  I  will  not  do  a  thing ' — as  well  89 
the  words  '  I  will,'  even  although  the  negative  term  might 
have  been  implied  from  the  positive,  yet  the  Court,  refusing  to 
act  on  an  implication  of  the  negative,  will  act  on  the  expres- 
sion of  it.  I  can  only  say  that  I  should  think  it  was  the  safer 
and  the  better  rule,  if  it  should  he  eventually  adopted  by  this 
Court,  to  look  in  all  such  cases  to  the  substance,  and  not  t«  the 
form.  If  the  substance  of  the  agreement  is  such  that  it  would 
be  violated  by  doing  the  thing  sought  to  be  prevented,  then 
the  question  will  arise,  whether  this  is  the  Court  to  come  to 
for  a  remedy.  If  it  is,  I  cannot  think  that  ought  to  depend  on 
the  use  of  a  negative  rather  than  an  affirmative  form  of 
expression.  If,  on  the  other  hand,  the  substance  of  the  thing 
is  such  that  the  remedy  ought  to  be  sought  elsewhere,  theo  I 
do  not  think  that  the  form  ought  to  be  changed  by  the  nee  of 
a  negative  rather  than  an  affirmative  "  (»t)- 

In  Wlntwood  Chemical  Company  y.  Jrnr<2inan(ii)Lindley,L.J., 
said:  "I^prea  with  what  Fry,  L.  J.,  has  said  more  than  once, 
that  cases  of  this  kind  are  not  to  be  extended.  I  confess  I 
look  upon  Lumley  v.  Wagner  rather  as  an  anomaly  to  be 
followed  in  cases  like  it,  but  an  anomaly  which  it  would  le 
very  dangerous  to  extend."  The  true  principle  seems  to  Lie 
this :  that  the  Court  will  consider  whether  the  contract  or 
covenant  is  or  is  not  of  a  kind  fit  for  being  specifically  enforced. 
If  it  is,  the  Court  will  restrain  acts  inconsistent  with  it. 
whether  there  are  negative  words  or  not ;  if  it  is  not,  uo 
injunction  will  be  granted  even  though  negative  words  be 
present  (o). 

(0  16  Eq.  UO.  roTiaan.  (1894)  3  Ch.  654. 

(m)  See  D<mnrtl  v.  Bennett,  22  C.  (h)  (1891)  2  Ch.  428. 

D.  839,  pw  Vry,  L.  J. ;   Vovi$  v.  {o)  See  Donnetl  t.  ikmrd,  22  C- 
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The  principle  of  the  Court  with  respect  to  notice  in  itB      Ch^-  X. 
application  to  the  case  o(  persons  taking  property  with  notice    -      - — ■ — 
oF  n  previous  contract  affecting  the  same,  has  been  thnB  gt  coTen«iii« 
geoeraiiEed  by  Knight  Bruce,  L.  J.,  in  T)e  Afattosv.  Gibson (p).  ^J^^^ 
"It  may  be  stated  at  least  aa  a  general  rule  that  where  a  man  *^|''k  '»'"' 
by  gift  or  purchase  acquires  property  from  another,  with 
knowledge  of  a  previous  contract  lawfully,  and  for  valuable 
consideration,  made  by  him,  with  a  third  person  to  use  and 
employ  the  property  for  a  particular  purpose  in  a  specified 
maDoer,  the   acquirer   shall  not,  to  the  material  damage 
of  the  third  person  in  opposition  to  the  contract,  and  incon- 
Bistently  with  it,  use  and  employ  the  property  in  a  manner 
not  allowable  to  the  giver  or  seller "((}).     Accordingly,  the 
mortgagee  of  a  charter-party,  or  the  purchaser  of  a  ship, 
with  notice  of  a  charter-party  previously  entered  into  was 
restrained    from    doing    any  act    which    would    have    the 
effect    of    interfering    with    the    due    performance    of    the 
eharter-party(jO. 

The  jurisdiction  of  the  Court  over  contracts  and  covenants  is  Bnforeemeat  by 
Dot  confined  to  cases  where  an  action  at  law  can  be  maintained,  "^^nantreiitiBg 
bat  extends  to  cases  where  an  action  at  law  is  not  maintainable.  »*>  tiie  n»e  and 

occnpouou  of 

Except  in  c^ses  between  landlord  and  tenant,  the  obligation  of  land  agtSju* 
a  covenant  restricting  the  enjoyment  of  land  (and  not  amount-  SiiTnotiea.'* 
ing  to  an  easement,  or  to  the  grant  of  a  rent-charge)  does  not 
run  with  the  land  at  law  so  as  to  bind  an  assignee,  although 
assigns  be  expressly  named  in  the  covenant  (»).  But  such 
covenants,  though  not  running  with  the  land  at  law  so  as  to 
give  a  legal  remedy,  and  though  not  even  purporting  to  bind 
assigns,  will  be  enforced  in  equity,  provided  the  person  into 
whose  hands  the  land  passes  has  taken  it  with  notice  of  the 
covenantsC).    "  The  question,"  said  Lord  Cottenham,  in  Tulk 

D.  835,  and  of.  Dauii  v.  Forman,  (r)  De  Matbn  t.  Otbaon,  4  D.  ft 

(1894)    3    Ch.    634;     Ehraiaa    v.  J.   276;    Menageritt  ImpMalei   v. 

BartholoTnfUi.  (1898)  1  Ch.  671.  Batnet,  11  W.  B,  322. 
(p)  4  D.  &  J.  282.  {»)  Atttttrherry  v.  Corporatum  of 

(5)  See  BitrJMd  v.  Nicholton,  2  Oldham,  29  C.  D.  730  (C.  A.). 

L.  J.  Ch.  90;  Moare  v.  Drwwr.  7  (()  Tulk  v.  Moxkay.  2  Ph.  774; 

U.  L.  C.  317;    Cart  v.   Tourlt,  4  Wilton  \.  ffart,lCh.i6S ;  ltichard4 

CL  M7.  T.  Sevetl,  7  C.  D.  224. 
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Chap.  X.       V.  Moxhayiu),  "is  not  whether  the  covenant  runH  with  the 

■ — — ■ land,  but  whetlier  a  party  shall  he  pennitted  to  ase  the  land 

''  in  a  manner  inconsistent  with  the  contract  entered  into  by  big 
vendor,  and  with  notice  of  which  he  purcbasedC^).  Thus, 
where  the  owner  in  fee  of  a  square  garden  in  London  and 
some  houaes  in  the  square  had  conveyed  the  garden  to  A.  in 
fee,  and  A.  had  covenanted  for  himself  and  assigns  not  to  use 
the  open  space  for  any  other  purpose  than  as  a  square  garden, 
it  was  held  that  a  purchaser  from  A.  with  notice  of  the 
covenant  was  hound  by  it  in  equity,  whether  or  not  he  was 
bound  at  law,  and  an  injunction  was  granted  to  restrain  him 
from  building  on  the  square  garden  (j/).  The  principle  of  Twlk 
V.  Moxhay  applies  to  an  under-lesBee(2),  and  even  to  a  mere 
occupier  (a). 

So  where  on  the  sale  of  a  building  estate  there  was  a  general 
deed  of  covenant  prohibitingthevarious  purcbaserflfromnBing 
or  allowing  their  lots  to  be  used  for  certain  purposes,  persons 
claiming,  through  purchasers  who  had  been  parties  to  the 
deed,  having  notice  of  the  covenant,  were  restrained  from  using 
their  lots  for  any  of  the  prohibited  purposes  (6).  So  also, 
where  there  was  a  covenant  by  purchasers  of  adjoining  lots 
not  to  build  on  the  garden  spaces  which  were  specified  on  the 
general  building  plan,  a,  person  claiming  through  one  of  the 
original  covenantors  having  notice  of  the  covenant  was  re- 
strained from  throwing  out  a  bay  window  into  the  garden  at 
the  back  ol  his  house  (l). 
srtiictive  Bo  also  where  on  the  purchase  of  land  the  purchaser  enters 

TCDuiia.         JqJj,  restrictive  covenants  with  the  vendor  with  respect  to  tiie 
use  and  occupation  of  the  land,  the  Court  will,  as  a  Coartof 

(«)  2  Ph.  777.  (o)  MandtT  t.  Fatdct,  tupn. 

{x)  See  London  and  South  Wettern  (fi)  fJTiaiman  t,  Qilnou,  9  Sim. 

Sailtaa;/ Co.  f.Oomm,  20  CD.  6S3,  196,   206;    see  Jay  v.  SichanUm, 

per  JsBsel,  U-U.  30  Beav.  S68 ;    Nottingliam  Patent 

(y)   Tulk  T.  Moxhay,  2  Ph.  '".  Brick   Go.  v.   BuOer,   15  a  B.  D. 

(z)  MandfT  V.  Faleke,    (1891)  2  261;    16  Q.  B.   D.  778  (C.  A.); 

Ch.  oM  (C.  A.);  John  Brothers,  >(-'■..  Spiter  y.  Martin,  14  A.  C.  12. 

Bmivry  Co.  v.  ffolmrs.  (1900)  1  Ch.  (e)  Wftloii  t.  3f 'Demwrff,  2  Ct. 

188;    Hollowly  t.   Hill,   (i90>)   2  72;  Lord Manufrtw.  JohniOH,lC. 

Ch.  612.  D.  673. 
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equi^in  favour  ol  the  succesBor  in  titid  of  the  vendor,  enforce 
the  restrictive  covenants  by  injunction  against  the  succeasor  in  - 
title  of  the  purchaser,  having  notice  of  the  covenants  (d).  So 
also  where,  on  the  sale  of  land,  part  of  a  larger  estate,  the 
vendor  enters  into  restrictive  covenants  with  the  purchaser  with 
respect  to  the  use  and  occupation  of  the  land  which  he  retains, 
the  Court  will,  as  a  Court  of  equity  in  favour  of  the  successor 
iu  title  of  the  purchaser,  enforce  the  restrictive  covenants  by 
injunction  against  the  successor  in  title  of  the  vendor  having 
notice  of  the  covenants(e).  So  also  where  land  is  offered  for 
Htle  in  lots  subject  to  restrictive  conditions,  in  accordance 
with  a  building  scheme,  the  vendor,  having  sold  one  lot,  is 
ander  an  obligation  to  the  purchaser  of  such  lot  to  observe 
the  conditions  as  to  the  lots  remaining  unsold  in  his  hands, 
to  the  same  extent  as  purchasers  of  the  lots  would  be  (J) ;  and 
in  such  a  case  the  vendor  will  be  restrained  from  selling  the 
UDBold  lots  free  from  the  restrictive  covenants  (ti). 

Bat  if  a  man,  on  granting  or  demising  land,  takes  a  restric- 
tive  covenant  from  the  purchaser  for  his  own  benefit  and  then 
grants  or  demises  part  of  the  land  retained  to  other  persons 
without  any  notice  of  the  covenant,  the  benefit  of  the  cove- 
nant does  not  enure  to  the  subsequent  grantee  or  lessee  (/()• 
In  a  case  where  A,  sold  part  of  an  estate  to  B.,  who  entered 
into  restrictive  covenants  for  himself,  his  heirs,  and  assigns, 
with  A.,  hie  heirs,  executors,  and  administrators,  as  to  build- 
ings on  the  purchased  property,  but  A.  did  not  enter  into  any 
covenants  as  to  the  land  retained ;  and  A.  afterwards  sold  to 
other  persons  various  parts  of  the  lots  retained,  but  nothing 
appeared  as  to  the  contents  of  their  conveyances,  nor  was 
(here  any  evidence  that  they  were  informed  of  the  covenants 

(<I)  Mann  V.   SUpkeiia,   15  Sim.  14  A.  C.  12. 

379.  (A)  Master  v.  Hamard,  4  C.  D. 

[e)  Maclean  v.  Mackai/,  L.  E.  a  718.     See  Kemp  v.  Bird,  5  C.  D. 

P.  C.  327  ;   Nitx^l  v.   Fewitng,   19  S52,  974  ;  Sheppard  v.  Oilnwre,  57 

C.  D.  258.  L.  J.  Ch.  6 ;  and  bob  In  re  Birming- 
(/)  Sot/ord    T.     Acton      tViuii  ham  and  Dutrict  Land  Co.  and  AU- 

CuuntiV.  (1898)  2  Ch.  240.  day,   (1893)   1   Ch.  342;    A»hhy<i. 

(j)  Mackmiie  v.  Childert,  43  C.      Wilton,  (1900)  1  Ch.  66. 

D.  265 ;  and  see  Spictr  v.  JUiirfi'it, 
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Cbsp,  X.      entered  into  by  B. ;  and  A.  afterwards  bought  back  from  B. 

'—'——  what  he  had  sold  to  him.      It  waB  held  that  the  benefit  of 

B.'b  covenants  did  not,  in  equity  pass  to  the  subBeqoent  pur- 
chasers of  other  parts  of  the  estate  from  A.,  and  that  A.  after 
the  re-purchase,  could  make  a  title  to  the  re-purchased  land 
discharged  from  the  covenants  (i). 

So  also,  in  lienala  v.  CoicUshaic  (k),  the  owners  in  fee  of  a 
residential  estate  and  adjoining  land  sold  part  of  the  adjoining 
land  to  defendant's  predecessors  in  title,  who  entered  into  eove- 
nantB  -with  the  vendors,  their  heirs  and  assigns,  restricting 
their  right  to  build  on  and  use  the  purchased  land.  The  same 
vendors  afterwards  sold  the  residential  estate  to  the  plabti^' 
predecessors  in  title.  The  conveyance  contained  no  reference 
to  the  restrictive  covenantB,  nor  was  there  any  contract  or 
representation  that  the  purchasers  were  to  have  the  benefit  ol 
them  :  it  was  held  that  the  plaintiffB  were  not  entitled  to 
restrain  the  defendants  from  building  in  contravention  of  the 
restrictive  covenants  entered  into  by  their  predecessors  in  title. 
■rindple  of  The  principle  governing  this  class  of  cases  has  been  thus 

ejpressed  by  Hall,  V.-C,  in  Renais  v.  Cowlishaw  (Z) :  "  It  may 
be  considered  as  determined  that  any  one,  who  has  acquired 
land,  being  one  of  several  lots  laid  out  for  sale  as  building  lots, 
when  the  Court  is  satisfied  that  it  was  the  intention  that  each 
one  of  the  several  purchasers  should  be  bound  by  and  should  as 
against  the  others  have  the  benefit  of  the  covenant  entered  into 
by  each  of  the  purchasers,  is  entitled  to  the  benefit  of  the  cove- 
nant and  that  this  right,  that  is  the  benefit  of  the  covenant, 
enures  to  the  assign  of  the  first  purchaser,  in  other  words,  rims 
with  the  land  of  such  purchaser.  This  right  exists  not  only 
where  the  several  parties  execute  a  mutual  deed  of  covenant, 
but  where  a  mutual  contract  can  be  sufficiently  established." 
tevUoncne  The  question,  therefore,  resolves  itself  into  one  of  intention: 

'  ""      '™'        "whether  the  restrictions  are  merely  matters  of  agreement 
between  vendor  and  bis  vendees,  imposed  for  his  own  benefit 
and  protection,  or  are  meant  by  him  and  understood  by  the 
buyers  to  be  for  the  common  benefit  of  the  purchasers  "(m). 
(0  KmUi  v.  Lyon,  4  Ch.  218.  (/)  lb. 

(fr)  9  C.  D.  130,  11  C.  D.  860.  »  Noiiingham   Srick  ond  fik 
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This  is  a  question  which  can  only  be  determined  from  the      c^-  ^■ 

circametances   of   each   particular   case.      If    the   restrictive 

covenantB  are  merely  for  the  benefit  of  the  vendor,  purchasers 
of  other  plots  of  land  from  the  vendor  cannot  claim  to  take 
(tdvantage  of  them.  If  they  are  meant  for  the  common 
advantage  of  a  set  of  parchasers,  saeb  purchasers  and  their 
assigns  may  enforce  them  inter  se  for  their  own  benefit  (») ; 
and  they  may,  it  seems,  enforce  not  only  the  covenants 
imposed  at  the  time  of  their  respective  purchases,  but  also 
farther  covenants  imposed  on  subsequent  purchasers  by  the 
scheme  as  improved  or  enlarged  (o). 

The  fact  that  the  several  purchasers  were  not  aware  at  the 
date  of  their  common  purchase  of  the  existence  of  any  such 
coFsnants  seems  to  be  almost  conclusive  evidence  of  an  inten- 
tion that  the  covenants  were  not  entered  into  for  the  benefit  of 
the  parchasers  inter  ««,  but  for  the  advantage  of  the  vendor 
himself  (p) . 

On  the  other  hand,  the  intention  that  such  covenants  shall  Eafarcem«nt 
ennre  for  the  benefit  of  the  various  purchasers  inter  se,  may  covenuit«  b; 
be  either  express ;  as,  for  instance,  where,  on  the  sale  of  a  ^^!^"' 
building  estate  in  lots  by  the  trustees  of  a  building  society 
each  purchaser  covenanted  with  the  vendors  to  observe  and 
perform  certain  building  stipulatiotts  and  the  covenants  were 
to  enure  to  the  benefit  of  the  persona  for  the  time  being 
entitled  under  conveyances  to  be  thereafter  made  by  the 
covenantees,  bat  the  covenantees  were  to  be  deemed  trustees 
of  the  covenants  for  the  benefit  of  the  persons  claiming  under 
any  conveyances  already  made  by  the  trustees,  it  was  held 
that  every  allottee  and  purchaser  had  an  equity  to  enforce  the 
covenants  (q) ;  or  the  intention  may  be  implied    from  the 
snrroanding  circumstances,  as,  for  instance,  where  land  is 

Co.  r.  Butier,  U  Q-  B.  D.  266,  per  (o)  Tj/ndall  v.  Cattlt,  (1893)  W. 

Wills,  J. ;  Spicer  v.  3/urtin,  U  A.  N.  40,  62  L.  J.  Ch.  535. 

C.  12 ;  Inrt  SirmingJtam  and  Dit-  (j))  Eealet  v.  Lyon,  4  Ch.  218  ; 

trid  Land  Co.  and  AMay,  (1893)  1  Matter  v.  Hantard,  4  C.  D.  "18 ; 

Cb.  342.  Renalt  v.  Cowliihaw,  11  C.  D.  866. 

(n)  Nottingham  Brick  and  TSe  Co.  (j)  Eaetwood  v.  Levtr,  4  D.  J.  & 

Y.  Bittier,  15  Q.  B.  D.  268 ;  Colliiit  S.  114 ;  JacUon  t.  Winnifrith,  47 

T.  Oirf/e,  36  C.  D.  243.  L.  T.  243. 
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*aS'  ?■      1"^*  °P  *°  aaction  in  lots  under  conditions  which  define  the 

-- reetrictions  to  be  placed  apon  and  the  covenants  to  be  entered 

into  by  the  various  purchasers  (r) ;  or  where  land  is  sold  either 
together  or  in  lots  to  be  built  upon  in  accordance  vith  a 
general  building  scheme  (a) ;  or  where  a  vendor  selling  part 
of  an  estate  covenants  for  himself  and  his  assigns  to  place 
restrictions  on  the  use  of  the  adjoining  land  which  he 
retains  (()■  The  mere  fact  that  the  common  vendor  does  noi 
bind  himself  expressly  to  enforce  the  covenant  which  he  takes 
for  the  benefit  of  the  purchasers  is  not  material,  if  the  inten- 
tion is  otherwise  clear  that  the  purchasers  are  to  be  bonnd 
inter  te  (w).  Nor  can  such  a  covenant  be  released  by  the 
original  vendor  as  regards  land  with  respect  to  which  he  has 
parted  with  the  benefit  of  it  {x).  In  a  recent  case  an  in- 
junction was  granted  to  restrain  the  conversion  into  a 
club  of  part  of  a  building  adapted  for  residential  flats,  at 
the  instance  of  a,  tenant  who  held  under  an  agreement  in 
a  common  form  binding  the  tenants  to  rules  suitable  only 
for  residential  purposes  (j/). 
Furohueimmy  "  A  purchaser  mEiy  also  be  entitled,"  said  Hall,  V.-C,  in 
of twtrictire  lienols  V.  Cotcliskaw (z),  "to  the  benefit  of  a  restrictive  cove- 
ooToiwnt  mtered  j^j^j  entered  into  with  his  vendor  by  another  or  others  where 

into  with  hu  ^ 

fendw  bj  his  vendor  has  contracted  with  him  that  he  shall  be  the  assign 

pnrohBMr.  of  it,  that  is,  have  the  benefit  of  the  covenant,  and  such  cove- 
nant need  not  be  express,  but  may  be  collected  from  the  trans- 
action of  sale  and  purchase.  In  considering  this  the  expressed 
or  otherwise  apparent  purpose  or  object  of  the  covenant  in 
reference  to  its  being  intended  to  be  annexed  to  other  propertj 
or  to  its  being  only  obtained  to  enable  the  covenantee  more 

(r)  Nottiiigham  Brick  and  Tile  Cn.  _  37»;   Crfw  v.  Sim#,  JS  D.M.  ftG.  1; 

V.  Sutler,  le  Q.  B.  D.  778  (C.  A.) ;  '  NiaJI  v.  Feiiniiig,  19  C.  D.  23H. 

C'ftiHy  V.  Bray,  48L.  T.  860;  Ifol-  («)  /rorriion  v.  ffow/.U  Eq.  338; 

/ord  T.  Acton  Urb,i„  Councit,  (ISjiS)  Nottimjimm  Brick  au-l   Tilt  C,,.  i. 

•1  Ch.  240.  DiitUr,  16  Q.  B,  D.  791. 

())   Cnhi  V.  Simi,  3  D.  M.  &  G.  [r)   KnleTn  v.  M'D-nuatl,  3  (% 

I;    WnUnt  v.  M'Demi'AI,  2  Ch.  72. 

72;  llarrisou  v.  Gcvl.  11  Eq.  338;  {y)  Tfndtoi,   v.   Crij-i-e,  (1896)   I 

OaikiH  V.  Ihilh,  13  C.  D.  324.  Ch.  260. 

(()  Mann    v.    Slfjihi-m,    15    Sim.  (i)  9  C.  D.  130;   11  C.  D.  86S. 
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advantageously  to  deal  with  hie  property  must  be  nttended  to.      "^^P'  ■^■ 

Whether  the  purchaser  is  the  purchaser  of  all  the  land  retained ■ — - — - 

by  his  vendor  when  the  covenant  was  entered  into  is  also  im- 
portant. If  he  is  not,  it  may  be  important  to  take  into  con- 
Hideration  whether  bis  vendor  has  sold  off  part  of  the  land  bo 
retained,  and,  if  he  has  done  so,  whether  or  not  he  has  sold 
safaject  to  a  Bimilar  covenant ;  whether  the  purchaser  claiming 
the  benefit  of  the  covenant  has  entered  into  a  similar  covenant 
may  not  he  so  important." 
In  order  that  covenants  not  running  with  the  land  at  law  CowtmotiTe 
I  sboold  be  enforceable  in  equity,  it  ia  essential  that  the  pur*  ^T«„^t 


chaser  should  not  be  able  to  set  up  the  defence  of  purchase  " 
for  valuable  consideration  without  notice  (a).  Mere  construc- 
tive notice  will  be  sufficient  to  preclude  this  defence  (f>).  In 
Wilson  V.  Hart  (c),  a  yearly  tenant  without  express  notice  that 
his  landlord  was  bound  by  a  covenant  not  to  use  the  premises 
as  a  beershop,  was  restrained  from  doing  so,  upon  the  ground 
that  though  only  a  yearly  tenant,  he  was  as  much  bound  to 
inquire  into  his  landlord's  title  as  if  he  had  been  the  pur- 
chaser of  a  larger  interest.  So  also  nn  under-lessee  was  held 
to  be  bound  by  covenants  in  the  original  lease  of  which  he  had 
no  actual  notice,  on  the  ground  that  he  ought  to  have  satisfied 
himself  as  to  his  lessor's  title  (d).  So  also  where  a  purchaser 
of  the  fee  simple  entered  into  restrictive  covenants  as  to  the 
Qser  of  the  land  and  afterwards  granted  a  lease  which  did  not 
contain  any  similar  prohibition,  the  lessee,  though  he  had  no 
nctu&l  notice  of  the  covenant,  was  restrained  at  the  suit  ol 
the  original  vendor  from  committing  a  breach  (e). 

The  principle  of   Tiilk  v.  Mo^hai/  (/),  only  applies  toBuniunof 
restrictive  covenants,  and  does  not  apply  to  affirmative  cove-  'o,^'„'t'doeB 
nants  binding  the  owner  of  the  land  at  some  future  time  to  lay  °°'  u  V*'*'' 

(n)  Loiidtin   and    Smith    Wafern  etructive  notice,  eoe  Conves-aiicing 

Bailway  Co.  t.  Gomm,  20  C,  D.  Act,  1882.  b.  3 ;  and  see  IMhieay 

583  (C.  A.)  i  and  see  Til  re  Cox  and  v.  Hill,  (1902)  2  Ch.  612,  620. 

.\>re'.  Contract,  (1891)  2  CL  109.  (r)   I  Ch.  463. 

(6)  PaAmmi  v.  Harland,  17  C.  D.  \d)  Parker  v.  Whjtt,  1  H.  &  M. 

KZiNoUinghnm  Brick  and  Tile  Co.,  167;   Clement*  v.  ITettM,  1  Eq.  200. 

18  q.  B.  D.   787  ;  lit  re  Cox  and  {e)  Fieldea  v.  filater,  7  Eq.  323. 

Snt't  CoH(rod,  ante.     As  to  con-  (/)  2  Ph.  777. 
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Cb«p.  X.      out  money  upon  land  or  to  do  any  act  relating  to  land  of  what 

may  be  called  an  active  character  <3).    The  Conrt  mil  not 

enforce  a  covenant  not  running  at  law  with  the  land  in  aitch  a 
way  as  to  require  the  successorB  in  title  of  the  covenantor  taking 
with  notice  to  spend  money  on  repairs  and  so  undertake  a 
burden  (h).  In  like  manner,  where  a  man  who  had  takea 
a  lease  of  premises,  subject  to  a  restrictive  covenant  not 
to  carry  on  upon  the  premises  or  permit  or  suffer  any  part 
thereof  to  be  occupied  by  any  person  who  should  carry  on  there 
any  noisome  trade,  made  a  sub-lease  of  the  premises  with  a 
similar  covenant  on  the  part  of  the  sub-lessee  who  entered  % 
into  possession  and  began  to  carry  on  an  offensive  business, 
the  Court  would  not  compel  the  lessee  to  take  proceedmga 
against  his  tenant  (i). 

Although  the  burden  of  a  restrictive  covenant  does  not  run 
at  law,  it  is  otherwise  with  the  benefit  of  such  a  covenant. 
When  the  benefit  of  a  restrictive  covenant  has  been  anneied 
to  a  piece  of  land,  there  is  a  presumption  that  it  passes  by  an 
assignment  of  that  land,  and  it  may  be  said  to  run  with  the 
land  in  equity  as  well  as  at  law,  without  proof  of  special 
bargain  or  representation  on  the  assignment  of  the  land  (k). 
Pupetuai  In  cases  of  covenant  or  agreement,  where  the  breach  is  clear 

pwtoii  in  cues  ^^^  t>he  covenant  or  agreement  is  of  such  a  nature  that  it  csd 
wi^S'^Lspd  consistently  with  the  rules  and  principles  of  the  Court  be 
specifically  enforced,  the  Court  will  not,  unless  under  very 
exceptional  circumstances  {I),  take  into  consideration  at  the 
hearing  the  comparative  injury  to  the  parties  from  granting 
or  withholding  the  injunction  (ni)'  There  may  be  cases  in 
which  it  is  clear  that  the  damage  to  arise  from  the  breach 
would  be  inappreciable  and  in  which  the  Court  would  refoee 
to  interfere.    But  the  case  must  be  free  from  all  possibility  of 

{g)  Bayxiwod  \.  Briinavieh  Per-  (i)  Bogert  v.  Bottgood,  (1900)  2 

maiieitt,  ttc,  Society,  8  Q.  B.  D,  403  Ch,  388. 

(C.  A.) ;  London  and  South  Wetierti  (2)  See  Leader  v.  Moody,  20  £q- 

Co.  V.  Gffmm.  20  C.  D.  582  (C.  A.).  153. 

(A)  Awterberry  v.  Corporation  o/  (m)  Tipping  v.  Ecktrrity,  2  £.  * 

Oldham,  29  C.  D.  ToO  (C.  A).  J.  270;  Johnttmtt  v.  Sail,  ib.  420i 

(i)  Hall   V.  Stain,   37   C.  D.    iJ  Diditntoit  v.  Qrand  Janctiim  Canal 

(C.  A).  Co.,  15  Beav.  270. 
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doubt.     It  must  be  clear  that  there  is  no  appreciable  or  at  all      <"*?■  X. 
'                                               Sect.  1, 
events  no  Bubstantial  damage  before  the  Court  wiU  reEuee,  upon 

the  ground  of  smallneBs  of  damage,  to  withhold  its  hand  from 
enforcing  the  execution  (n).  The  mere  fact  that  there  has  been 
a  breach  of  covenant  is  a  sufficient  ground  for  the  interference 
of  the  Court  by  injunction.  A  covenantee  has  the  right  to 
have  the  actual  enjoyment  of  property  modo  etformd  as  stipu- 
lated for  by  him  (o).  It  is  no  answer  to  eay  that  the  act 
complained  of  will  inflict  no  injury  on  the  plaintiff,  or  will  be 
even  beneficial  to  him.  It  is  for  the  plaintiff  to  judge  whether 
the  agreement  shall  be  preserved  as  far  as  he  is  concerned,  or 
vhether  he  shall  permit  it  to  be  violated.  It  is  not  necessary 
that  he  should  show  that  any  damage  has  been  done.  It  being 
established  that  the  acts  of  the  defendant  are  a  violation  of  the 
contract  entered  into  by  him,  the  Court  will  protect  the  plaintiff 
in  the  enjoyment  of  the  right  which  he  has  purchased  (p). 
Tbe  circumstance  that  a  work  undertaken  in  breach  of  con- 
tract is  one  of  great  public  importance,  cannot  be  taken  into 
consideration  iq). 

In  like  manner,  in  exercising  the  jurisdiction  by  way  ofsUDdatory 
mandatory  injunction  against  acts  in  violation  of  contract,  '"^"'  """' 
covenant,  or  agreement,  the  Court  looks  to  the  eipress 
stipulation  of  the  agreement,  and  is  not,  as  in  cases  of 
trespass  or  nuisance,  influenced  by  considerations  as  to  the 
nature  or  extent  of  the  damage,  or  the  comparative  con- 
venience or  inconvenience  of  granting  or  withholding  the 
injunction.  A  man  who  enters  into  an  agreement  is  bound 
in  equity  to  a  true  and  literal  performance  of  it.  He  cannot 
be  suffered  to  depart  from  it  at  his  pleasure,  leaving  the  other 

(h)  Lloi/d  V.   Londm,    Chathim,  y.  Johnton,  1  C.  D.  680. 
tiiid  Dover  Railvmy  Co.,  2  D.  J.  &  (p)  Dicktnton.  v.  Grand  Junction 

S.  S68.    See  Warden  of  Dm-er  Bar-  Railway  Co.,  15  B«av.  270  ;  PigM 

Jaiur  T.  South  Eoitim  Bailivay  Co.,  v.  StraUoa,  John.  341 ;  Lurd  Man- 

9  Ha.  493;   Harriton  v.  Qood,  11  nert    v.   Johnton,    1    C.    D.    680; 

Eq.  351.  Riehardt   v.   Revitt,   7   C,  D.  225; 

(o)  Tipping  v.  Eckerilet/,  2  K.  &  Cattle  v.  Collin*.  36  C.  D.  2.13. 
J.  270;    Pigott   v.  Stratton,   John.  (3)  Lloyd  v.   Loudon,    Chatham, 

SW,  1  D.  F.  &  J.  33  ;   WeOem  v.  and  Dover  Bathoay  Co.,  2  D.  J.  ft 

M-Dei-mntt,  2  Ch.  72;  Lord  Manner*  S.  568. 
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party  to  his  remedy  by  damages  at  law  (r).  There  may  be 
-  cases  in  which  it  is  so  clear  that  the  mischief  to  arise  from 
a  breach  of  covenant  would  be  inappreciable,  that  the  Court 
may  decline  to  interfere  on  the  ground  that  a  mandatory 
injunction  would  be  out  of  all  proportion  to  the  requirements 
of  the  case,  and  would  operate  with  extreme  barsbness  on  the 
defendant  (a).  But,  as  a  general  rule,  the  inconvenience  to  the 
defendant  will  not  in  such  cases  be  taken  into  consideration  {t'\ . 
Nor  can  the  defendant  be  permitted  to  set  up  the  inconvenience 
to  the  public  which  would  arise  from  his  being  compelled  to 
perform  his  agreement  (u). 

The  case  of  Lane  v.  Kcwdigate  {x)  is  the  first  instance  to  be 
found  in  the  books  in  which  an  order  for  a  mandatory  injonc- 
tion  was  made  against  a  breach  of  agreement.  The  plaintiff 
was  assignee  of  a  lease  granted  by  the  defendant  tor  the  purpose 
of  erecting  mills,  and  the  defendant  was  bound  by  covenant  to 
supply  water  for  canals  and  reservoirs  on  his  own  estate  to  work 
the  plaintiff's  mills.  The  plaintiff  brought  his  suit  to  enforce 
the  doing  of  repairs  by  the  defendant,  and  the  restoring  a  cat 
and  stop-gate  in  existence  at  the  date  of  the  lease,  and  the  re- 
moving a  lock  which  had  been  made  since  the  date  of  the  lease. 
Lord  Eldon  doubted  whether  he  could  order  repairs  to  be  dcme 
or  the  works  to  be  restored,  but  arrived  at  the  same  end  by 
restiaining  the  defendant  from  hindering  the  enjoyment  of  the 
plaintiff  by  keeping  the  works  out  of  repair,  by  the  use  of 
the  lock,  or  by  continuing  the  removal  of  the  stop-gates  (s). 


(r)  Slorer  v.  Ortat  Wetterii  Sajl- 
way  Co..  2  T.  &  C.  C.  C.  48 ;  Lhyd 
V.  London,  Chatham,  and  Dover 
Bailway  Co.,  2  D.  J.  &  R  579; 
Alt.-Gen.  y.  Mid-Kent  Railway  Co., 
J  Ch.  101 ;  Hood  v.  Nvrlk  Eastern 
Bailway  Co.,  5  Ch.  &25.  Comp. 
IFi/*on  V.  Northampton  and  Ban- 
bury Railway  Co.,  9  Ch.  279. 

(()  B&we»  7.  Law,  9  £q.  636; 
Eilbey  v.  Haviland,  19  W.  E.  D98, 
W.  N.  (1871)  47.  See  Lloyd  y. 
London,  Chatham,  and  Dover  Rail- 
■tvay  Co.,  2  D.  J.  &  S.  580. 


(0  Lord  Mannen  t.  Jokwoii,  1 
C.  D.  680. 

(«)  Lloyd  T.  London,  Chalham. 
and  Dover  Railxeay  Co.,  2  D.  J.  £ 
8.  379 ;  Raphad  v.  Thamu  Vallij 
Railway  Co.,  2  Ch.  147 ;  Hcoi  v. 
North  Eastern  Batlwas  Co.,  i  Cb. 
525. 


e  (1S99; 


(i)  10  Ves.  192 !  luid  81 
1  Ch.  439,  n. 

(y)  See  Lord  Kitmorfyr.  Thadx- 
my,  cited  2  Bro.  C.  C.  64.  Comp. 
Blaicemore  v,  Olamorganthirt  linil- 
icay  Co,,  1  It.  &  E^  165. 
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So  also  an  agreement  to  grant  a  right  of  way  was  carried  into       '■^^-  ■^• 

effect  by  an  injunction  to  restrain  the  removal  of  the  materials 

and  the  destruction  of  the  way  (i).  So  also  a  man  was  re- 
strained from  continuing  to  keep  up  a  wall  on  his  land  which 
obstructed  a  right  which  the  plaintiff  had  under  an  agreement 
with  h'm  to  uae  a  certain  road  {a).  So  also  the  lessee  of  a  field 
who  in  violation  of  the  covenants  in  his  lease  caused  the  fall  of 
one  of  the  fences  bounding  the  field  by  excavating  the  clay  from 
QDderit,  was  compelled  by  a  mandatory  injunction  in  the  nega- 
tive form  to  restore  the  fence  to  its  former  condition  (b).  So 
also  the  Commissioners  of  Woods  and  Forests  who  had  granted 
a  lease  of  ground  to  the  plaintiff  as  a  site  for  a  club  house, 
and  had  covenanted  in  the  lease  that  part  of  the  land  adjoining 
the  ground  so  let  should  be  laid  out  as  an  ornamental  garden, 
and  that  no  building  should  be  erected  thereon,  were  restrained 
from  permitting  such  buildings  as  had  already  been  erected 
from  continoing  on  the  ground  (c).  So  also  the  lessee  of  a 
shop  and  house  who  had  covenanted  not  to  remove  the  plate 
glaas  windows  in  front  of  the  bouse  without  substituting  others 
of  equal  value  was  restrained  from  allowing  the  shop  to  remain 
without  plate  glass  windows  ((/).  So  also  where  a  lessee  of  a 
boose  and  shop  bad  covenanted  not  to  make  any  alteration  in 
the  elevation  of  the  premises  or  alter  the  decorations  or  iron 
railings  in  front  thereof,  or  to  make  any  addition  without 
the  consent  of  the  lessor,  and,  notwithstanding  the  covenant, 
commenced  alterations  in  the  front  windows  of  the  shop  and 
removed  the  iron  railings  and  made  a  new  doorway,  he  was 
restrained  by  injunction  and  ordered  to  restore  the  front  of 
the  shop  to  the  state  in  which  it  was  before  the  bringing  of  the 
action  (e).  So  also  a  solicitor  who  had  sold  his  business  to  the 
plaintiff,  but  kept  possession  of  the  books  contrary  to  his 
covenant,  was  restrained  from  keeping  the  books  away  from 
tbe  possession  of  the  plaintiff,  and  from  permitting  the  same 

(i)  Namnarehv.  Brandling,  3  Sv.  (c)  SartkiHV.ffu*kiuon,iSiia.l3. 

98.  (d)  Broeklftbif  t.  Munn,  W.  N. 

(a)  Philipp,  T.    Trttbff,    8    Jur.  (1870)  42. 

X-3.899.  i^)  D«    NiooU    v.  AM,    W.  N. 

(6)  Ntwton  V.  N<.ck,  43  L.  T.  197.  (1869)  14. 
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to  remain  away  from  the  office  of  the  plaintiff  (/).  So  dm  a 
-partner  who  had  taken  away  one  of  the  partnership  boob 
from  the  connting-house  of  the  firm  in  breach  of  a  covenant  in 
the  partnership  deed,  wae  reetrained  from  continning  to  violate 
the  covenant  (9),  and  from  keeping  it  at  any  other  place  than 
the  partnership  prenuBea  (k).  So  also  tmetees  ot  a  chapel 
were  restrained  from  permitting  a  minister  to  officiate  in  the 
chapel  contrary  to  a  covenant  entered  into  by  them  (i).  So 
also  a  mine  owner  who  had  covenanted  to  leave  safficient 
barriers  against  the  adjoining  collieries,  bnt  had  broken  his 
covenant,  was  restrained  from  permitting  a  commanication 
with  an  adjoining  mine  to  remain  open  and  water  to  flow 
therefrom  (k).  So  also  a  railway  company  which  had  agreed 
with  a  man  to  make  a  road  at  a  certain  level,  were  restrained 
from  making  a  road  at  a  lower  level  than  they  had  agreed  to 
do  [/)•  So  also  a  railway  company  which  had  agreed  with  the 
vendor  of  land  to  use  a  certain  portion  of  the  land  as  and  for 
a  first-class  station  for  the  purpose  of  taking  up  and  setting 
down  passengers,  were  restrained  from  allowing  their  trains 
to  pass  the  station  without  stopping  (m).  So  also  where  a 
building  has  been  erected  in  a  form  that  is  in  violation  of  a 
contract  or  an  Act  of  Parliament,  the  Court  may  restrain  the 
defendant  from  using  the  building  (n),  or  may  compel  him  to 
alter  the  elevation  or  form  of  the  building  so  as  to  be  in  con- 
formity with  the  terms  of  the  contract  or  the  Act  of  Parliament, 
as  the  case  may  be  (o) . 

(/)   Whittaker  v.  Hmvf,  3  Beav.  (m)  Bcod  v.  North  Eatlrm  Sail- 

383;  irSiduftamv.jHoM,  73L.T.37.  viay  Co.,   6  Ch.   fi25,    1    Set.  TW. 

(</)  Tat/lor  T.  Davii,  4  L,  J.  Ch,  Comp.   Philippt   v.   Ortal   Wtttmi 

18;     7   L.   J.    Ch.    178;    3    Beav.  iiui7u,-uy  Co.,  7  Ch.  415  ;  Titmer  t. 

288,  n.  London  and  South  Wafrra  Railicay 

Ih)  Ortatrex  v.  Gnatrex,  I  De  G.  Co.,  17  Eq.  661. 

A  8.  692.  («)   Trunin  of  Doitr  Harbour  t. 

(t)  Foundling  Hotpital  v.  Oarrett,  South  Eatltm  Bailieay  Co.,  9  H». 

47  L.  T.  230.  493;  London,  Chatham,  a«d  Dunr 

(fi)  Lord  Mexboroiigk  v.  Boirer,  7  Railway  Co.  v.  Bail,  47  L,  T.  4li. 

Bear.  127,  affd.  2  L.  T.  O.  S.  203.  (o)  Lord  Manntn  y.  Johtttm,  1 

See  Powell  v.  Aiken,  4  K.  &  J.  333.  C.  D.  680;  Xaemanut  v.  Coafe.  M 

{I)  Fotter  V.  Birmingham,  tVolver-  L.  J.  Ch.  662.     S«e  Storrr  y.  Great 

Jtamptim,  txnd  Dudley  Railway  Co.,  WaUrn  Bailvxty  Co.,  2  T.  *  C.  C. 

2W.lt.  37e.  C.48;  CAiM  v.  Ifeujto.,  Kay.STT; 
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INIUNCTI0K8  IN  AID  OF   SPBOUIC  PEBF0B3CANCE. 

It  IB  DOW  settled  that  a  mandatory  injuncUon  may  be      ^(^  ^ 

trsmed  in  the  form  of  a  positive  and  direct  order  apon  the 

ilefendant  to  do  the  act  required  [p) . 

A  man,  however,  who  seeks  a  mandatory  injunction  mast 
UB6  dne  diligence  in  mating  the  application  (q).  In  a  case 
There  a  bailding  had  been  erected  by  defendant's  predecessor 
in  title  in  breach  of  covenant,  and  had  been  allowed  to  stand 
for  five  years,  the  Coart  would  not  interfere  by  mandatory 
injunction  to  order  it  to  be  pulled  down  (r).  The  Court  will 
eeldom  interfere  to  pull  down  a  building  which  has  been 
erected  without  complaint  (s). 

Instead  of  granting  an  injunction  the  Court  may,  when  Dama^eL 
it  is  satisfied  that  such  a  course  will  be  justified  by  the  circum- 
Btaoces  of  the  case,  substitute  damages  for  an  injunction  (Q. 
But  a  man  may  by  acquiescence  in  a  breach  of  covenant  not 
only  deprive  himself  of  his  right  to  an  injunction  but  of  his 
right  to  recover  damages  in  eabetitation  for  an  injunction,  or 
even  nominal  damages  (u). 


SECTION   II. — DtJUNCTIOKS    IN   Ain   OF   SPECIFIC   PEBFOBMANCB. 

A  CouBT  of  equity  has  iorisdictioa  pending  a  suit  for  specific 
performance  to  restrain  the  vendor  from  alienating  or  affecting 
byother  acts  the  sabject-matter  in  litigation.  Whether  or  not 
tbe  jurisdiction  will  be  exercised  depends  on  the  special  circum- 
stances of  the  case.  If  there  is  a  clear,  undisputed  contract, 
the  Court  will  not  permit  the  vendor  to  transfer  the  legal 
estate  to  a  third  person  (x).  But  if  the  validity  of  the  contract 
is  open  to  donbt,  the  question  whether  the  vendor  shall  be 

Btmay.Law,  9  Eq.  636;  Price  v.  (r)   Qiukin  v.  BaUi,  13  CD. 324, 

Soto,  £e.,  Bailway   Co.,  50  L.  T.  328  (C.  A.)- 

788.  (.)  lb. 

(p)  JaektoH  T.  Normanhy  Brick  (t)  Ltadir  v.  Moody,  20  Eq.  154. 

Co.,  (1B99)  1  Ch.  438  (C.  A.).    See  (u)  KeUey  v.  Dodd,  02  L.  J.  Gh. 

fnrtlier  as  to  nuuidatory  injuno-  34. 

tioiu,  <mfe,  pp.  31—34.  (z)  Hadles   v.   London   Bank   of 

(!)  Jnfe,  p.  33.  Scotland,  3  D.  J.  &  S.  63. 

1.1.  27 
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ci>ap'  X.      permitted  to  transfer  the  legal  estate  to  a  third  person,  pending 

— —   a  suit  for  specific  performance,  becomes  a  question  of  compftni- 

tive  convenience  or  inconvenience.  If  on  the  one  hand  greater 
inconvenience  would  arise  to  the  plaintiff  from  withholding 
the  injunction  than  to  the  defendant  from  granting  it,  an 
injnnction  will  be  granted  Qf),  If,  on  the  other  hand,  gieatar 
inconvenience  would  arise  to  the  defendant  from  granting 
the  injunction  than  to  the  plaintiff  from  withholding  it,  an 
injnnction  wil!  not  be  granted  (z).  Where,  however,  the  leg&l 
estate  is  outstanding,  an  injunction  to  reEtrsin  the  vendor  from 
dealing  with  the  property  is  unnecesBary.  It  is  sufficient  in 
such  a  case  for  the  purchaser  to  register  the  suit  ae  a  lit 
pendens  {a) . 

In  a  case  in  which  the  unpaid  vendor  of  land  taken  by  » 
railway  company  had  brought  an  action  to  enforce  his  lien 
and  an  order  had  been  made  declaring  the  plaintiff  entitled 
to  a  lien  and  directing  the  purchase  money  to  be  paid  on  or 
before  a  certain  day,  the  defendants  having  made  default  in 
complying  with  the  order,  and  there  being  evidence  that  the 
land  was  unsaleable,  theCourt  granted  an  injnnction  restraining 
the  defendants  from  running  trains  over  the  railway  and  from 
continuing  in  possession  (b). 

Belief  may  be  given  even  against  parties  whose  rights  sre 
independent  of  the  contract.  Thus,  where  the  suit  related  to 
an  agreement  for  the  sale  of  a  next  presentation  to  a  living, 
the  Sishop  of  the  Diocese  was  restrained  from  instituting, 
or  in  the  case  of  a  lapse  taking  place  pending  the  suit, 
from  collating  to  the  living  any  clerk  not  nominated  by  the 
plaintiff  (c). 
HandMoiT  order  Where  an  agreement  had  been  entered  into  for  the  sale 
iM^twnTti.  °*  *  house  at  a  fixed  price,  and  of  the  fixtures  and  furniture 
at  a  valuation  by  a  person  named  by  the  parties,  but  the 

0)  lb. ;  Proton  v.  Lack,  27  C.  3  D.  J.  &  S.  pp.  69,  70. 

D.  49T.  (b)  Allgood    v.     Merryhad    mi 

(i)  Badlry  v.  London  Banh   of  DarlingUm  Railway  Co.,  33  C.  D. 

ScoUand,  3  D.  J.  &  S.  63.  571. 

(a)  See  2  &  3  Viot.  c.  11 ;  uid  see  (e)  Niehohon  v.  Knapp,  S  Sim. 

Hadlts  V.  London  Bank  of  Scotiand,  326. 
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vendor  refnsed  him  permissioQ  to  enter  the  premises  tor  the 
purpose  of  valuation,  a  mandatory  order  was  made  to  compel  - 
(he  vendor  to  allow  the  entry  to  enable  the  valuation  to 
proceed  (d).  80  also  where  serious  injury  might  be  done  to 
property,  the  subject  of  the  action,  unless  the  defendant  acted 
in  a  particutar  manner,  which  he  could  do  with  comparatively 
little  trouble  and  risk,  but  which  the  plaintiff  could  not  do 
at  all,  aa  where  a  colliery  would  be  flooded,  unless  the  person 
in  poBsesaion  under  an  agreement  for  a  lease  continued  to 
pnmp,  the  interim  preservation  of  the  property  waa  secured 
by  the  iasue  of  a  mandatory  injunction,  restraining  the 
defendant  from  ceasing  to  act  in  that  particular  manner,  e.g., 
pnmp  out  water  («), 

(d)  Smith  v.  Pttert,  20  Eq.  511.  (<)  Strtlls  t.  Pearum,   IS  C.   D. 

113;  Onl.  L.  3. 
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CHAPTER  XI. 

INJDNCTIOHB    AOAINST    THE     DtBCLOSDBE    OF    CONFIDENTIAL   COH- 
MUKICATI0N8,  PAPBBB,  SECRETS,  ETC.,  ETC. 

The  Court  will,  in  tbe  exercise  of  its  equitable  jurisdiction 
to  correct  abuse  of  confidence,  restrain  by  injunction  the 
diaeloBure  of  confidential  communications,  papers,  and  secrets. 
In  all  cases  where  a  confidential  relationship  can  be  shown  to 
exist,  the  Court  fastens  an  obligation  on  the  conscience  of 
tbe  party  who  has  derived  any  confidential  communication 
through  that  relationship,  and  will  enforce  it  against  him  in 
the  same  manner  as  it  enforces  against  a  party,  to  whom  a 
benefit  is  given,  the  obligation  of  performing  a  promise  on  the 
faith  of  which  tbe  benefit  has  been  conferred  (a).  Upon  this 
principle,  persona  into  whose  possession,  or  to  whose  know- 
ledge, papers,  documents,  copies  of  books,  &c.,  have  conu 
in  the  course  of  their  employment,  e.g.,  solicitors,  agentB, 
accountants,  merchants'  clerks,  assistants,  &c.,  will  be 
restrained  from  making  them  public  or  communicating  their 
contents  to  a  stranger  (b).  The  obligation  extends  to  those 
who  have  acquired  their  information  at  second  hand  from 
such  persons  (c).  So  also  where  a  man  was  employed  to  t&ke 
copies  of  a  picture,  he  was  restrained  by  injunction  from 
keeping  for  his  own  ase  or  selling  any  of  the  copies  (d).    The 

(q)  Moritoti  T.  Moat,  9  Ha.  253.        (C.  A.). 

(fi)  Betr  T.  Ward,  J"ao.  80 ;  YovaU  (c)   Tipping  v.   Clarkt,  2  Ha.  p. 

V.  Winyard,  1  J.  &  "W.  394;  Laeie  393;  Prince  Albert  v.  Stmsy,  I 
V.  Smitft,  1  Mac.  &G.  417;  Williamt  Mac.  &  G.  23;  Biiutll  v.  Jadam. 
.  T.  iViHM  of  Wales  Lift  Auurance  9  Ha.  391 ;  Bobb  v.  Ortti;  {1893)2 
Cb..23BeaT.340;  MeUorY.  Thomp-  Q.  B.  p.  16. 
*on,  31  C.  D.  33 ;  and  see  the  judg-  (d)  Tuck  t.  Printer,  19  Q.  B.  D. 
ment  of  Hawkins,  J.,  in  Bobb  t.  629  (0.  A.);  Pollard \.  I'l.uti-nnfi't 
Oreen,  (1893)  2  Q.  B.  1.  See  also  Co.,  40  C.  D.  343. 
Lamh  V.  EroM,   (1803)  1  Ch.  219 
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protection  which  is  given  by  the  Court  to  all  who  have  Chap,  xr. 
employed  any  person  in  a  confidential  way  in  their  affairs 
does  not,  however,  extend  to  cases  where  a  fraudulent  trans- 
action has  come  to  the  knowledge  of  such  other  person  in  the 
coarse  of  his  employment  (e).  "  An  employer,"  said  Lord 
Eatherley (/),  "can  have  no  property  in  iniquitous  secrets." 
Kor  does  the  principle  apply  to  cases  where  a  man  gets 
information  of  matters  not  connected  with  transactions  in 
reapect  of  which  he  has  been  engaged,  and  threatens  to  publish 
it  (3). 

The  rule  which  protects  from  disclosure  confidential  com*  priTiiegg 
muoications  between  solicitor  and  client  does  not  rest  simply  md'dirat '* 
Dpon  the  confidence  reposed  by  the  client  in  the  solicitor,  for 
there  is  no  each  rule  in  other  cases  in  which,  at  least,  equal 
conSdence  is  reposed ;  in  the  cases,  for  instance,  of  the  medical 
adviser  and  the  patient,  and  of  the  clergyman  and  the  prisoner. 
It  rests  not  only  upon  the  confidence  itself,  but  upon  the 
necessity  of  carrying  it  out.  It  is  for  the  interests  of  justice 
that  the  most  full,  free,  and  complete  communication  should 
take  place  between  a  client  and  his  solicitor,  for  if  that  did 
not  take  place,  it  would  he  impossible  to  conduct  a  suit  or  to 
obtain  justice,  or  for  a  man  to  defend  himself  and  to  prevent 
an  injustice  (A).  The  privilege  is  not  confined  to  litigation 
actually  commenced  or  in  contemplation,  but  extends  to  all 
communications  which  pass  between  them  in  the  cause,  and 
for  the  purposes  of  the  business  (i).  A  solicitor  may  not, 
after  the  determination  of  a  suit,  disclose  any  confidential 
communications  made  during  its  progress  (^).  The  privilege 
does  not  terminate  with  the  death  of  the  client,  but  belongs 
alter  his  death  to  persons  claiming  under  him  as  against  parties 
claiming  adversely  to  him  ;  but  it  does  not  belong  to  executors 
as  against  the  next  of  kin,  nor  te  one  of  two  parties  claiming 
under  the  client  rather  than  te  the  other,  but,  following  the 

(t)  Oarttide  v.  Outram,  3  Jiu-.N.        91 ;  Airmmrth  v.  Wilding,  (1900) 
S.  40.  2  Ch.  p.  321. 

(/)  lb.  (•)  Herring  v.  Ciobery,  1  Ph.  91. 

ly)  Tipping  v,  Clarke,  8  L.  T.  554.       See  TJt<mp*im  v.  Faik,  1  Drew.  23. 

[h)  GruMugh  v.  OatkeU,  1  Mj.  (k)  Bigg*  v.  Head,  Sao.  &  Sc. 

&  K.  98 ;  BuMtU  v.  Jatkami,  9  Ha.      335. 
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ci^p-  X'-  legal  interest,  ia  subject  to  the  trusts  and  incidents  to  which 
the  legal  interest  is  subject  (/).  The  privilege  is  limited  to 
commnnicBtions  of  a  solicitor  vith  his  client  and  those  persona 
necessarily  employed  under  the  solicitor,  and  does  not  extend 
to  comnmnications  between  a  solicitor  and  third  parties  (m). 

In  the  exercise  of  its  jurisdiction  by  injunction  the  Conrt 
draws  a  distinction  between  cases  where  a  solicitor  volontarily 
makes  a  communication  of  what  has  come  to  his  knowledge  in 
the  course  of  his  professional  employment  and  cases  where  he 
is  required  to  disclose  what  he  knows  by  giving  evidence  before 
a  Court  of  justice  (n).  In  the  one  case  the  Coart  will  interfere 
by  injunction  (o).    In  the  other  case  it  will  not  interfere  Ip). 

The  existence  of  an  illegal  purpose  will  prevent  any  privilege 
from  attaching  to  the  communications  between  a  solicitor  and 
client  {q). 

As  a  general  rule,  a  document  once  privileged  is  always 

privileged 0').    But  the  privilege  is  that  of  the  client,  "and 

not  the  privilege  of  the  confidential  agent "  (») ;  and  accordingly 

it  may  be  waived  by  the  client  (I).     The  privilege  will  be 

enforced,  at  the  instance  of  the  client,   as  well  against  the 

solicitor's  clerk  (u)  or  partner  (x)  as  against  the  solicitor  himselL 

injnDctions  to         With  the  further  view  to  the  protection  of  a  client  from  the 

employmeDt  of  a  disclosure  of  confidential  communications,  the  Court  will  not, 

mui  u  Bolioiior,  jj  aeems,  permit  a  solicitor  who  has  been  employed  by  one 

party  to  a  suit  to  act  for  another  party  to  the  same  suit,  either 

in  that  suit  or  in  a  transaction  which  flows  out  ol  it  and  is 

clearly  connected  with  it,  against  his  former  client  (y) ;  and  in 

(0  fiu«rfiT.Jacfakm,9Ha.p.393.  OoldaUme   v.    WiUiamt,   Dta-^  & 

(m)  Ford  V.   Tennant,  32   B«ttv.  Co.,  (1899)  1  Ch.  51,  52. 

164.  («)  Andertm  v.  Bank  of  BritiA 

(n)  Seerv.  Ward,  Jb^.  77.  Columbia,  2  CD.  p.  MS. pa- Jeexl, 

(o)  Lewit  T.  Smith,  1  Mac.  &  Q.  M.R. 

417.  (0  rb. ;  Calcra/t  v.  Outtt,  (1898) 

(p)  Beer  v.  Ward,  Jac.  77.  1  Q.  B.  p.  761 ;  Procter  v.  Smilei, 

Iq)  Follttt  V.  Jffreya,  1  Sim.  N.  33  L.  J.  Q.  B.  527. 

S.  3 ;  ButstU  V.  Jafk4(m,  9  Ha.  389 ;  (u)  S.  v.  Upper  Bcdinglon,  8  D. 

Bxdiivant  v.  Att.-Oen.  for  Victoria,  &  E.  728. 

(1901)  A.  C.  196,  201.  (x)  Bavia  r.  Ctough,  8  Sim.  262. 

(»■)  Calcraft  v.  Giifit,  (1898)  1  Q.  (y)  LittU  v.  Eingtwood  CnBirria 

B.  p.   761  {per    Lindley,  M.E.) ;  Co.,  20  C.  D.  733,  742  (C.  A.). 
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ench  a  case,  if  an  injunction  is  not  granted,  the  solicitor  will  Chip.  3 
be  put  under  an  undertaking  not  to  conuuunicate  to  his  new 
client  informatipn  acquired  as  solicitor  for  the  former  client  (z), 
80  also  a  solicitor  who  had  been  employed  h;  a  client  to 
conclude  an  agreement  on  his  behaU  was  restrained  from 
acting  as  the  Bolicitor  of  a  person  who  had  filed  a  bill  to  set 
aside  the  agreement,  and  from  communicating  -to  him  any 
jnlormation  relating  to  the  agreement  which  came  to  hia 
knowledge  when  acting  aa  his  solicitor  (a).  Hia  partner  was 
also  restrained  from  acting  aa  solicitor  in  the  suit,  although 
he  had  not  joined  the  partnership  till  after  the  transaction 
relating  to  the  agreement  had  taken  place  (b). 

There  is  no  distinction  in  this  respect  between  the  case  of 
a  soUcitor  who  baa  been  discharged  and  of  one  who  declines 
to  act.  In  neither  case  wilt  he  be  permitted  to  act  against 
his  former  principal  (c).  As  already  stated,  the  privil^je 
does  not  terminate  with  the  death  of  the  client  (<Q,  and 
accordingly  a  solicitor  was  restrained,  at  the  suit  of  the 
repreaentatives  of  a  deceased  client,  from  acting  as  a 
solicitor  for  a  creditor  in  whose  name  he  had  filed  a  bill 
to  raise  the  amount  of  a  judgment  debt  oat  of  the 
estate  of  the  deceased,  although  the  creditor  had  been  the 
client  of  the  solicitor  before  he  became  concerned  for  the 
deceased  (e). 

The  allegation  of  a  solicitor  that  it  is  not  in  his  power  to 
communicate  anything  to  his  client  which  might  injure  the 
interests  of  his  former  client,  or  that  he  has  not  betrayed  any 
confidence,  will  not  prevent  the  injunction  from  issuing  (/). 

The  injunction  will  issue,  notwithstanding  acquiescence  for 
some  time  in  the  employment  of  the  solicitor  (g) .    The  fact 

(z)  See  Little  t.  Ewgtwood  Col-  (d)  EuurUv.Jaek*on,SUa.f.393. 

Uma  Co.,  20  C.  D.  138, 741  (C.  A.).  Bultivant  v.  Att.-Om.  for  Ficforta, 

(o)  Davita  v.  Clough,  8  Sim.  262;  (1901)  A.  C.  196. 

affirmed,  ib.  269,  n.  (e)  Bigijt  v.  Btad,  Sau.  &  Sc.  33S. 
(6)  Ib.  (/)  lb. ;  Limn  T.  Kingwwood  Col- 
li) CA,ijnonddey,Earl.\. Clinton,  lieriei  Co.,  20  0.  D.  733. 

19  Yea.  261,  275 ;  LiUh  v.  King*-  (j)  Sobhouie  t.  Hamilton,  Sau.  & 

uwd  Collienet  Co.,  20  C.  D.  733  Sc.  339,  n. 

(C.  A,). 
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that  the  new  client  may  suffer  material  inconvenience  cannot 
be  taken  into  conaideration  (h).  The  injunction  gora  to  restrain 
the  client  from  employing  the  solicitor,  as  well,  as  the  Bolicitor 
from  being  employed  (t). 

The  principle  will  not,  however,  be  carried  so  far  as  to 
impose  a  restraint  which  is  not,  in  the  opinion  of  the  Conrt, 
necessary  for  the  protection  of  the  client.  In  Bricluao  v. 
Thorp  (At),  the  Court  woald  not  restrain  the  defendants  from 
employing  as  their  solicitor  a  gentleman  who  had  been  a  clerk 
of  the  plaintiff's  in  the  oanee,  but  had,  on  the  expiratLon  of 
the  time  of  his  service,  become  a  solicitor  on  his  own  account. 
SoaXoi.mthQEtectric  Power  Co.  (I),  it  was  held  that  a  solicifaH* 
who  had  acted  in  the  formation  of  a  company  and  been  dis- 
charged, might  act  for  a  petitioner  to  wind  np  the  same 
company  when  all  the  facts  upon  which  the  petition  was 
based  might  have  been  ascertained  by  any  person  in  the 
position  of  the  petitioner. 

The  principle  upon  which  a  solicitor  who  has  acted  for  a 
party  in  a  cause  is  restrained  from  acting  afterwards  for  an 
opposing  party  in  the  same  cause  will  not  be  extended  to 
questions  arising  under  the  practice  of  retainer.  A  motion 
to  restrain  a  counsel  from  acting  as  counsel  for  the  plaintif 
from  whom  he  had  received  a  retainer  since  his  elevation  to 
the  rank  of  King's  counsel,  on  the  ground  that  he  had  dnvn 
the  answer  to  the  bill  on  behalf  of  the  defendants,  vas 
refused  (m). 

The  name  of  a  secret  preparation  may  be  used  by  anyone 
for  goods  actually  prepared  according  to  the  recipe  (n).  Until 
the  secret  is  discovered  the  goods  of  the  original  inventor  or 
his  SQCcessors  can  be  the  only  goods  to  which  the  name  is 
applicable,  but  if  a  person  can  discover  the  recipe,  he  can,  it 
seems,  use  the  name  (o). 


(ft)  lb.  317. 

(0  lb. ;  Little  y.  ffinjrtuxwd  Col'  (><)  Canhan  v.  Jonet,  2  T.  ft  B. 

lieritt  Co.,  20  C.  D.  733.  218. 

(k)  Jsa  303.  (o)  Sitgert  v.  FtwHoter,  7  C.  D. 

(0  saw.  R. 603.  801;    Birmingham    Viiugar   t7».  t. 

(m)  Baylit  v.  Oroul,  2  M.  &  K.  Powdl,  (1897)  A.  C.  p.  717. 
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If  a  man  who  has  a  trade  secret  employs  peraone  under  a  _ 
contract,  either  express  or  implied,  or  under  a  duty,  express 
or  implied,  those  persons  cannot  gain  the  knowledge  ot  the 
secret  and  then  set  it  up  against  their  employer  (p).  In 
ilorison  V.  Moat  (q),  the  plaintiffs  were  the  inventors  of  a 
secret  medicine,  and  had  communicated  the  secret  to  the 
father  of  the  defendant,  whom  they  took  into  partnership  in 
conBideration  of  his  devoting  all  his  time  to  the  manufacture 
of  the  medicine.  Previously  to  the  secret  being  communicated 
to  him  he  had  entered  into  a  bond  never  to  divulge  it,  but,  in 
violation  of  his  bond,  the  defendant's  father  communicated  it 
to  the  defendant.  The  Court  restrained  the  defendant  from 
selling  the  medicine  under  the  name  of  that  prepared  according 
to  the  secret  recipe,  inasmuch  as  it  was  by  the  use  of  the 
name  that  he  was  availing  himself  of  the  breach  of  faith  on 
the  part  of  his  father  {r).  Parties,  however,  in  possession  of 
a  trade  secret,  who  take  a  man  into  partnership  without 
making  any  stipulation  as  to  the  trade  secret,  and  permit 
him  to  acquire  a  full  knowledge  of  the  secret,  will  be  con- 
sidered to  have  waived  their  right  to  preserve  the  secret  for 
their  separate  benefit  (s). 

When  a  man  has,  without  unfair  means,  become  acquainted 
with  the  secret  of  the  preparation  of  an  unpatented  article,  he 
may  make  use  of  his  knowledge,  and  compound  and  sell  the 
article  himself  in  his  own  name,  though  it  be  the  same  as 
that  of  the  proprietor  of  the  secret,  provided  that  he  does  not 
induce  the  public  to  believe  that  it  was  made  by  the  proprietor 
of  the  secret  or  his  representative,  or  that  he  is  the  successor 
in  business  of  the  proprietor  of  the  secret  (t). 

The  purchasers  from  the  trustee  of  a  bankrupt  of  his  interest 
in  a  sauce,  the  secret  of  which  they  did  not  acquire,  cannot 
have   an   injunction   to   restrain   the  original  inventor  from 

(p)   Williamt  v.  Williams,  3  Mer.  *on(,  9  Eq.  3M ;  Hogg  t.  Darlry,  47 

160 ;  Tovatt  v.  Winyard,  IJ.  &  W.  L.  J.  Ch.  567,  W.  N.  (1878)  80. 

3M ;  Moriton  v.  Moat.  9  Ha.  241,  (s)  Moriimi  v.  Moat,  9  Ha.  241, 

alt.  21  L.  J.  Ch.  248.  aff.  21  L.  J.  Ch.  248. 

iq)  9  Ha.  241,  aff.  21  L.  J.  Ch.  (()  Mcuaatit    \.    Tluiriey'i    Cattk 


Food  Co.,  14  C.  D.  748. 


(r)  See  Leather  Cloth  Co.  v.  Lor- 
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_  making  the  eaace,  of  which  he  alone  knows  the  tecipe,  under 
the  original  title  (»)■ 

Upon  the  eame  principle  {x)  injunctiona  have  been  gronUd 
to  restrain  the  aae  or  psblicaiion  of  secret  information  obtained 
by  a  clerk  or  servant  in  the  course  of  his  employment,  Each 
as  a  list  of  the  names  and  addresses  of  the  plaintiff's  cnBtomere 
copied  from  his  books  (j/) ;  a  table  of  dimensions  of  machinery 
designed  by  the  plaintiffs  and  collected  from  their  plans  b; 
one  of  their  draftsmen  (z) ;  materials  for  the  constmetion  of  a 
book  of  advertisements  collected  by  the  plaintiff's  ean- 
vassers  (a) ;  and  of  prints  from  a  photographic  negative  which 
the  defendants  had  been  employed  by  the  plaintiff  to  take(b). 

The  jurisdiction  'extends  to  enable  the  Court  to  restrain  a 
third  party  from  using  secret  information  which  has  been  to 
his  knowledge  obtained  or  communicated  in  breach  of  faith  or 
contract.  Thus,  where  under  a  conti-act  information  vaa 
supplied  to  the  plaintiff  by  the  Stock  Exchange  and  the  eame 
information  was  surreptitiously  obtained  by  the  defendant 
from  a  third  person,  the  defendant  was  restrained  from 
publishing  it  (c). 

A  motion  to  restrain  a  defendant  from  disclosing  confidential 
information  will  be  heard  in  camerd  where  the  object  of  the 
motion  would  be  defeated  by  its  being  heard  in  open  Conrt{(f|. 


(«)  Cotton  V.  Oillard,  HL.  J.  Cb. 
90. 

(x)  I.e.,  implied  contract.  See 
Pollurd  V.  Photographic  Co..  40  C. 
D.  345,  !>«■  North,  J. 

(y)  Hobb  V.  tfreot,  (1895)  2  Q.  B. 
1,  16;  ib.  315;  Louii  y.  Smtllie, 
W.  N.  (1895)  113. 

(i)  Merrgwtalher  V.  Moorr,  {1»92) 
2  Cb.  518. 


(o)  Lamb  r.  Eiwu,  (1692)  3  a 
462;  (1893)  1  Ch.  218. 

{I.)  Pollard  V.  Photograpliie  €•/., 

(e)  ExcAange     Co.     v.     Ortgery, 

(1896)  1  Q.  B.  147  (C.  A.);  andeee 
Exchange     Co.    v.    Central    XeKi. 

(1897)  2  Ch.  48. 

(rf)  Metlor  V.  Tlwmpton,  31  C. ». 
53  (C.  A.). 
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CHAPTER  Xn. 

IMJUKCTIONS   AaAIKST   THB    PUBLICATIOH    OF   HANUSCKIPT8, 
LETTBBS,    AND   OTBEB   UNPUBLISHED    UA.TTKS. 

TsB  anthor  or  composer  of  a  work  of  literature,  acieuce,  or 
art,  has,  at  common  law,  an  absolute  property  in  his  work 
before  pablication  (a).  "  The  nature  of  the  right  of  an  author 
in  his  work  before  publication,"  said  C.  J.  Erie,  in  Jefferys  v. 
Booitg  (h),  "is  analogous  to  the  rights  of  ownership  in  other 
personal  property.  If  he  choose  to  keep  his  writings  prirata, 
he  has  the  remedies  for  wrongful  abstraction  of  copies  analo- 
goos  to  those  of  an  owner  of  personalty.  He  may  prevent 
pablication ;  he  may  require  back  the  copies  wrongfully  made ; 
he  may  sue  for  damages  if  any  are  sustained  ;  if  the  wrongful 
copies  have  been  published  abroad,  and  the  books  imported 
for  sale  without  knowledge  of  the  wrong,  the  author's  right  to 
his  composition  would  be  recognised  against  the  importer,  and 
the  sale  wonld  be  stopped.  These  rights  would  be  enforced  for 
an  alien  aa  well  as  for  a  native  author,  in  case  his  writinge 
vere  copied  wrongfully  abroad  and  publiahed.  Again,  if  an 
aatbor  chooae  to  impart  his  manuscript  to  others  without 
general  pnbUcation,  he  has  all  the  rights  for  disposing  of  it 
incidental  to  personalty.  He  may  make  an  assignment,  either 
abeolnte  or  qualified,  in  any  degree.  He  may  lend,  or  let,  or 
^ve,  or  sell,  any  of  his  composition,  with  or  without  liberty  to 
transcribe,  and  if  with  liberty  of  transcribing,  he  may  fix  the 
nnmber  of  transcripts  which  he  permits  (c).  If  he  prints  for 
private  circulation  only,  he  atill  haa  the  aame  rights  and  all 

(a)  Jtiergt  v.  Bootey,  4  H.  L.  C.  (6)  4  H.  T-.  0.  867; 

919,  pn-  Lotd  St.  LoonardB;  Priiia  (c)  Se«  Tuck  v.  Prietkr,  19  Q.  B. 

Albert  T.  Sfrangt,  1  Mao.  *  G.  42,  D.  629  (C.  A.), 
per  Lord  Cottenham. 
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_  these  rights  he  may  pass  to  his  assignee  "  {d),  "  Ever;  mao," 
said  Mr.  Justice  Yates,  in  Millar  v.  Taylor  («),  "  baa  a  right  to 
keep  his  own  sentiments  it  he  pleases ;  be  has  a  right  to  judge 
whether  he  will  make  them  public  or  commit  them  only  to  the 
sight  of  his  friends.  The  manuscript  is,  in  every  sense,  his 
own  peculiar  property,  and  no  man  can  take  it  from  him  or 
make  an;  ase  of  it  which  be  bas  not  authorised,  without  beiog 
gnilty  of  a  violation  of  his  property ;  and  as  every  author  or 
proprietor  of  a  manuscript  has  a  right  to  determine  whether 
he  will  puhliah  it  or  not,  he  has  a  right  to  the  first  public&tian, 
and  whoever  deprives  him  of  tbat  privilege  is  guilty  of  a 
manifest  wrong,  and  the  Court  has  a  right  to  stop  it." 

In  restraining  by  injmiction  the  publication  of  a  manuscript 
or  other  unpablished  matter,  the  Court  exercises  an  originBl 
and  independent  jurisdiction,  not  for  the  protection  of  a  merely 
legal  right,  but  to  prevent  what  in  equity  the  Court  considere 
and  treats  as  a  wrong,  whether  arising  from  a  violation  of  an 
unquestionable  right  or  from  a  breach  of  contract  or  confi- 
dence (f).  The  anthor  or  composer  of  an  unpublished  vork 
is  entitled  to  an  injunction  to  restrain  the  publication,  whether 
he  does  or  does  not  intend  to  seek  profit  by  future  pnblicatioD. 
It  is  in  either  case  equally  an  interference  with  his  property  (gj. 
The  leading  case  on  the  subject  is  Prince  Albert  v.  Strange  {h). 
Her  late  Majesty  and  the  Prince  Consort  had  made  certain 
etchings,  and  had  certain  litht^aphs  struck  off  from  them  for 
their  own  use,  and  not  for  the  purpose  of  publication :  one  of 
the  impressions  had  been  surreptitiously  retained  by  one  of  the 
workmen  employed  in  the  operation,  and  had  passed  from  his 
bands  into  the  hands  of  a  publisher,  who  declared  his  intentioB 
of  publicly  exhibiting  the  impression  so  improperly  obtained, 
and  also  of  selling  a  descriptive  catalogue  of  the  lithograipbe. 
Lord  Cottenham  restrained  the  publication  of  the  catalogue  u 
well  as  the  exhibition  of  the  impression  upon  the  ground  that, 

[d)  Sm  Magall  Y.  Sigby,  I  H.  &      Uac.  &  G.  4-2,;>crLordCotteiiluiD; 

C.  148;  Tudc  v.  Priuter,  19  Q.  B.      and  see  Pof/an/ v.PAotojropiicO!.. 

D.  629  (C.  A.).  JO  C.  D.  343,  334. 

(<■)  4  Burr.  2379.  {g)  Ib.2Mer.437,j>erLoHiEld(». 

(/)  Prina  Albrrl  v.  Slrangf,  1  (/i)  I  Mac  &  G.  25. 
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88  the  etchings  were  the  escluoiTe  property  of  the  plaintiff,  no     '^p-  ^"- 
one  had,  without  his  consent,  the  right  to  make  an;  nse  what- 
ever of  them,  either  by  publishing  a  catalogue  of  them  or 
otherwise.    The  order  directed  the  copies  of  the  impression 
and  the  catalognes  to  be  delivered  up  (i). 

The  exclusive  right  which  the  author  or  composer  of  any  Pubiicktion. 
mrk  of  literature,  science,  or  art  has  at  common  law  in  his 
vork  ceases  upon  publication.  After  publication  the  right 
exists  only  by  statute  (*:).  Unless  the  right  be  secored  by 
statate,  any  man  may,  after  publication,  copy  a  work  whether 
for  pablicatioD  or  otherwise  (I).  What  amounts  to  a  publica- 
tion BO  as  to  defeat  the  common  law  right,  is  a  question  of 
some  nicety.  The  publication  of  a  work  for  private  purposes 
and  private  circulation,  and  the  gift  of  a  few  copies  to  friends, 
is  not  a  publication  (m).  Nor  is  the  printing  of  100  copies  of 
a  report  on  a  proposed  company  and  showing  or  giving  some 
of  them  to  persons  interested  in  floating  the  company  (n). 
Nor  is  the  representation  of  an  nnprmted  work  or  manuscript 
play  upon  the  stage  a  publication  which  will  deprive  the 
anthor  or  bia  assignee  of  his  right  of  property  therein  (o). 
Nor  is  the  exhibition  of  a  picture  at  a  public  exhibition  or 
gallery,  where  copying  is  expressly  or  impliedly  forbidden,  or 
the  exhibition  of  a  picture  for  the  purpose  of  obtaining  sub- 
scribers to  an  engraving,  a  pabUcation  (,p).  Mor  is  the 
delivery  of  a  lecture  to  an  audience  of  persons  admitted 
upon  the  payment  of  a  tee  or  reward,  a  pubhcation  (q).    To 

(i)  See  also  Tamer  v.  Bobin»on,  Jffferyt  t.  Bootey,  4  H.  L.  C.  815 ; 

10  Ii.   Gh.    121,    £10;   Mayall    T.  astowhatamoant«topuUi'<»tion,see 

Hi^by,  1  H.  &  C.  H8 ;  Hamilton  furUier  Blank  v.  Footman,  39  C.  D. 

T.  Htdor,  13  Eq.  611;  PoUard  v.  678.                                    ' 

PhelographK  Co.,  40  C.  D.  34d,  354.  («)  Kenrick,  v.  Danube  Coaieria 

(4)  Jtfferyt  v.  Bootty.  4  H.  L.  C.  Co„  39  W.  E.  473. 

HIS;  Beadt  v.  Conquai,  9  C.  B.  N.  (o)  MacMin  v.  Biehardton,  Amb. 

8,  Tsa.  694 ;  Palmer  v.  De  Wilt,  7  Ameri- 

(0  3m  Magdalen  Coneger.  Ward,  can  E.  480;   Tomphnt  V.  HallKk, 

1  Coo.  C.  C.  t.  Cot.  263;  Turner  t.  43  American  B.  480. 

AohniOR,  lOIr.  Gh.  121,  JtlO.  (p)  Tamtr  v.  BoUaxmt  10  It. 

{m)  WliiU  T.  Geroek,  2  B.  ft  Aid.  Ch.  121,  &10.    But  eee  DalglUh  v. 

298;  Prince  AVtertY.  B(range,  2  De  Janrw,  2  Uac.  ft  Q.  231. 

0.  ft  Sm.  666,  1  Mac  ft  0.  42 ;  {q)  Abemelh}/  t.  HtUMtttOH,  3  t. 
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o**^  ^t-  be  a  pablication,  there  muBt  be  a  publication  of  the  thing 
iteelf,  and  not  of  a  mere  copy.  The  mere  publication,  for 
instance,  of  a  bust  is  not  a  publication  of  the  st&tne  from 
which  the  bust  is  taken,  nor  is  the  publication  of  a  wood 
engraving  a  publication  of  the  picture  from  which  it  ib 
taken  (r). 
Fmuifer  of  The  right  to  unpublished  matter  passes  with  the  transfer  of 

■  ""s   ■  |.j^g  subject  (s) ;  but  the  mere  parting  with  the  posseBsion  of  i    ! 

manuscript  is  not  of  itself  sufficient  proof  of  on  intent  to  part   I 
with  the  ownership  of  the  intellectual  contents.    Thus  the   , 
giving  of  a  manuscript  cop;  of  Lord  Clarendon's  history  to  be 
used  as  the  donor  should  think  fit,  was  held  not  to  anthoriBe   I 
the  publication  (t) ;  and  the  possession  of  letters  b;  the  perscoi 
to  whom  the;  are  addressed  does  not  take  away  from  the 
writer  the  right  to  publish  them  (it).    In  Mr.  Southey's  case, 
Lord  Eldon  seemed  to  think  that  the  circumstance  of  a  mann- 
script  being  left  for  a  long  time  in  the  hands  of  a  publisher 
without  inquiry,  authorised  the  inference  that  he  had  aban- 
doned his  own  right  as  an  anthor,  and  be  refused  upon  this   ; 
and  other  gronnds  to  interfere  until  the  establishment  of  the 
right  at  law  (x).    The  opinion  of  Lord  Eldon  in  this  case 
is  opposed  to  the  authority  of   the  Duke  of  Queentbeirs  t. 
Shehbea/re,  and  does  not  seem  sound.    The  true  rule  upon  the   ; 
subject  appears  to  be  that  when  consent  is  not  proved,  the  I 
negative  is  implied  as  a  tacit  condition  (j/).    Most  of  the  cases  ! 
proceed  upon  this  principle.    In  Folsom  v.  Marsh  (z),  Ur- 
Justice  Story  held  that  unless  there  be  an  unequivocal  dedica- 
tion by  the  author  of  his  papers  or  letters,  either  to  the  public 
or  to  some  other   person,  be   has  the  exclusive  property 
therein. 
KightpuMs  The  right  in  manuscripts  or   other  unpublished  matter 

•tinUiorto       passes  to  the  legal  personal  representatives  of  the  author  at   I 
"™"  ;  Caird 


J.  Ch.  209,  1  H.  ft  Tw.  2: 
V.  Stmt,  12  App.  Ca.  326. 

{r)  Turner  v.  Sobitnon,   10  Ir. 
Ch.  121,  510. 

(0  Ib. 

(0  Duke  of  Queeiuberry  t.  Sheb- 
heart,  2  EdCD,  329. 


(u)  Pope  T.  Curl,  2  Atk.  S42. 

(x)  Smahey  t.  Bherwod,  2  Uv. 
43S. 

is)  P<T  WiUoa,  J.,  in  JfiVtor  v. 
Taylor,  4  Burr.  2330. 

(»]  2  Story  (Ain«r.),  100. 
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composer  (a).  The  property  descends  to  the  pereonal  repre-  Ciap.  xn. 
fientativeB,  though  they  have  not  a  copy  of  the  manuscript  (b). 
In  Duke  of  Queensh&rry  v.  Shebbeare  (c),  the  representativeB  of 
Lord  Clarendon  obtained  an  injunction  to  restrain  the  printing 
of  an  anpoblished  copy  of  hia  "  History  of  the  Rebellion,"  which 
bad  been  given  by  a  former  representative  of  the  author  to  a 
person  under  whom  the  defendant  claimed,  but  not  with  the 
intention  that  he  should  publish.  After  the  death  of  an  author, 
bia  personal  representatives  may  publish  or  assent  to  the  publi- 
cation of  writings  which  he  never  intended  to  publish  (d).  If, 
however,  he  had  expressly  forbidden  the  publication,  the  Court 
might  perhaps  interfere  (e). 

The  right  in  an  unpublished  manuscript  belongs  exclusively  Bankrapicf 
to  the  author,  and  cannot  he  seized  by  the  creditors  so  as  to  °  *"  "'' 
entitle  them  to  publish  it  (/). 

In  several  eases  where  an  unpublished  work  appeared  to  be  Muaaciipt  of 
of  an  irrehgious,  seditious,  or  libellous  character.  Lord  Eldon  ^."^^°'' 
iTOuld  not  interfere,  at  the  suit  of  the  author,  to  restrain  its 
publication,  until  the  legal  right  had  been  established  (i/).  The 
principle,  however,  on  which  these  cases  proceeded  does  not 
appear  sound.  The  right  of  an  author  in  his  manuscript 
before  publication  is,  it  is  submitted,  an  absolute  and  exclusive 
one,  and  cannot  be  affected  by  the  nature  of  the  contents. 
The  nature  and  the  character  of  a  work  are  fit  considerations 
for  the  Court  in  determining  whether  it  ought  to  be  protected 
alter  publication  under  the  statutory  law  of  copyright{%),  but 
should  not  be  gone  into  where  a  man  is  illegally  deprived  of 
an  absolute  and  exclusive  right  of  property  (i). 

A  man  who  agrees  to  write  a  manuscript  in  such  a  form  for  The  pnn;h>«r 

of  ft  manoBcript 

{a}  Thompton  v.  Stanhope,  Amb.  p.  68 ;  Curtis  od  Copyright,  85 ; 

737;  Burnett  v.   Chetwode,  2  Uer.  Copinger,  176. 

■HI  n. ;    Dodtlry   v.   M'Farqtthar,  Ig)   Walcot  t.   Walker,  7  Yes.  2 ; 

Mor.  Diet,  of  Dec.  19,  20,  6308.  Southty  v.  Sherwood,  2  Mer.  438 ; 

(i)  Millar    v.    Taylor,  4    Burr.  Lawrence  v.  Smith,  Jao.  471 ;  Mur- 

2W,  per  Lord  Mansfield.  ray  t.  Stnbow,  ib.  474  n. 
(c)  2  Eden,  329.  (A)  Batchett  t.  London  lUtutrated 

{dj  Dodtletj  T.  M^Far^har,  Uor.  Standard  Co.,  (1900)  1  Ch.  73. 

Diet,  of  Dec.  19,  20,  8308.  (0  See  Oliver  t.  OHvw,  11  C.  B. 

(<)  Ib.  N.  8.  138. 
(/)  Bell,  Com.  on  Scotch  Law, 


oyGoot^le 


482  iNJCNcnoKs  against  the  pcbucatiom 

ciu>p.  XIi.     another,  as  to  enable  the  latter  to  publish  it  ae  hie  own  com- 
miy  alter  it,  u  pofiitiou,  faaB  DO  jost    ground  of    complaint   if  the    latter 
"     "       '      mutilates  the  mauuscript.     In  the  absence  of  a  contract, 
express  or  implied,  reserving  to  the  author  a  qualified  copy- 
right, the  owner  of  an  unpublished  manuscript  may  alter  it 
as  he  thinks  proper(A:).     The  allegation  that  the  reputation  of 
the  author  may  suffer  in  consequence  of  the  mutilation  of  the 
manuscript  is  not  a  ground  for  the  interference  of  the  Court  (/)■ 
Letton.  The   principles  on  which   the  respective  rights  in  letters 

addressed  by  one  correspondent  to  another  depend  are  analogous 
to  those  which  govern  in  the  case  of  other  manuscripts.  The 
receiver  of  a  letter  has  a  right  to  the  possession  of  it,  and  may 
take  proceedings  at  law  for  the  recovery  of  it  if  it  be  taken  qai 
of  his  possession  (m),  bat  he  has  no*right  to  publish  the  letter 
without  the  consent  of  the  writer.  A.  man  by  sending  a  letter 
to  another  gives  him  a  right  to  read  and  keep  the  letter,  bat 
does  not  give  him  the  right  to  publish  its  contents  to  the  world. 
The  writer  of  the  letter  has  a  right  to  control  the  act  of 
publication,  and  to  decide  whether  or  not  there  shall  be  a 
publication  (n). 

The  right  of  the  writer  of  the  letter  has  been  called  a  right 
of  property :  the  expression  is  perhaps  not  quite  satisfactory, 
but,  on  the  other  hand,  is  sufficiently  descriptive  of  a  right 
which,  however  incorporeal,  involves  many  of  the  essential 
elements  of  property,  and  is,  at  least,  positive  and  definite. 
The  word  property  means  a  substantial  right  or  legal  interest, 
as  distinguished  from  mere  considerations  of  feeling  (o) ;  mi 
it  has  been  said  that  it  is  upon  this  right  of  property,  and  not 
because  letters  are  written  in  confidence,  or  because  the  publi- 
cation of  them  may  wound  the  feelings  of  the  writer,  that  the 
ittrisdiction  of    the  Court  is  founded  (p).    It  is  immaterial 

(A)  Coxv.  Cox,  11  Ha.  118.  Pollardv.PhotogniphicCo.,WC.B. 

(0  lb.    See  Clarke  \.  Fretmau,  p.  362. 
U  Bwv.  112.  (o)  SeeGeev.Pritchard.iSwiimt 

(m)  Oliver  v.  Olitier,  11  C.  B.  N.  402,  425. 
S.  139.  (p)  lb.;  426,  pa-  Lotd  Eidon. 

(n)  Fopev.  Cur/,2  Atk.342;  0«  8td  guare.  see  Potturd  v.  fAoto- 

T.  Pritchard,  2  Swanet.  402,  423  j  gmpkU  Co.,  40  C.  D.  p.  3M. 
LyOon  V.  Dtmy,  54  L.  J.  Ch.  293  j 
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whether  or  not  the  intended  pablication  be  for  the  parposes  of     chup.  xn. 
profit:  the  writer  has  in  either  case  a  right  to  an  injunction 
to  restrain  the  pabUcation(r;).    The  right  descends  to  the  legal 
personal  representatives  of  the  writer  (r) . 

If  the  letters  are  returned  to  the  writer  by  the  receiver,  the 
right  of  possession  of  them  is  then  abandoned ;  and  if  the 
receiver  has  kept  copies  he  cannot  publish  them  withoat  the 
writer's  consent  (»).  The  editor  of  a  newspaper,  to  whom 
letters  are  sent  for  insertion  in  the  paper,  may  not  publish 
them  if,  before  publication,  the  writer  wishes  to  withdraw 
tbem(0- 

The  right  of  the  writer  of  a  letter  to  restrain  the  person  to  QaaiiHcatjon  of 
whom  it  is  addressed  from  publishing  it,  is  however  not  abso-  vHter^in  ktten. 
lute,  but  is  liable  to  qnalification.  The  receiver  of  a  letter  may 
publish  it  when  it  is  necessary  for  the  purposes  of  justice 
publicly  administered  in  the  ordinary  mode  of  proceeding,  or 
(o  vindicate  bis  character  from  an  accusation  publicly  made 
by  the  writer  (x). 

The  letter  of  an  agent  or  a  servant,  for  instance,  written  on 
behalf  of  or  by  the  direction  of  the  principal  or  the  master,  is 
the  property  of  the  principal  or  the  master,  and  not  of  the 
agent  or  servant :  the  latter  has  no  such  property  in  it  as  to 
entitle  him  to  prevent  its  publication,  although  he  swears  it 
was  written  in  his  private  capacity ;  and  the  rule  is  apparently 
the  same  even  when  the  letter  hae  been  only  apparently 
written  on  behalf  of  the  principal  or  master  (y). 

Tbe  Government  has  a  right  to  publish  or  to  withhold  from 
principles  of  public  policy,  according  to  the  exigencies  of  tbe 

(7)Ib.;41S.     See  M  to  form  of  113;   LyHnn  v.  flewj/,  M  L.  J.  Ch. 

Older  of  injunction,  1  Set.  684.  293,  W.  N.  (1884)  203.  See  Hopkiu- 

(r)  Thompirm  v.  Btanhnpr,  Amb.  ton  v.   Lord  Banjlilry,  2  Ch.   447. 

739;  Earl  of  araaard  v.  Dunkin,  Comp.  Paiia  v.   Gathercotf,  I  Coll. 

1  Ba.  ft  Be.  207.  589. 

(«)  Thompson  v.  Stanhopf,  Arab.  (y)  flinrardT.  (?«»,  32Beav.  463. 

739;  Qeev.iViYcAnn2,2Svanst.4ia.  See    Foltom    v.    Marth,    2     Stoiy 

[t]  Dai-is  V.  Milltr.  17  Bee.  of  (Amer.),  100.    See,  as  to  the  right 

Court  of  Seeaions,  2nd  Beriee,  1166.  of  a  solicitor  to  copies  of  letters 

S«e  1  Jur.  N.  S.  App.  523.  relating  to  his  client's  busineu,  St 

Ir)  Perrtval  y.  FMiipt,  2  V.  &  B.  Thimuon,  20  Beav.  JM5;  Re  WhtaU 

2o;    Gee  T.   Pritehard,   2   Swanet.  cro/{,  8  C.  D.  07. 
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_  public  service,  letters  addressed  to  the  pablic  offices.  Letters 
of  this  sort  stand  upon  principles  analogous  to  that  which 
gives  a  private  individual  the  right  to  publish  the  letters  ol 
his  agent,  and  does  not  extend  to  make  such  letters  common 
property  to  be  published  by  any  person  who  may  Bee  fit, 
without  the  sanction  of  the  Government,  nor  to  take  away  the 
property  of  the  writer  or  his  representatives (7). 

Where  a  letter  ia  written  "  without  prejudice,"  the  ansver 
mast  also  be  treated  as  made  without  prejudice.  Accordingly 
letters  so  written  cannot  be  looked  at,  for  the  purpose  of 
determining  whether  there  is  good  cause  for  depriving  a 
Bucceasful  litigant  of  costs,  without  the  consent  of  both 
parties  (a). 

The  application  for  an  injnnction  shonld,  if  possible,  be 
made  before  any  expense  has  been  incurred  by  the  person 
sought  to  be  restrained  (^). 

A  lecturer  or  professor  in  a  Univerai^who  delivers  orally  in 
his  class  room  lectures  which  are  his  own  literary  composition 
as  part  of  his  ordmary  course  to  students  who  are  admitted 
on  the  payment  of  a  fee  has  a  right  of  property  in  such  lectm^s 
as  a  literary  composition  in  the  same  manner  as  in  the  case  oi 
other  maDQScripts.  The  admission  of  persons  to  hear  such 
a  lecture  afForde  no  presumption  that  the  speaker  intends 
to  give  them  a  right  to  pnblish  the  information  the;  may 
acquire  (c). 

When  persons  are  admitted  as  pupils,  or  otherwise,  to  hear 
such  lectures,  it  is  upon  the  implied  confidence  and  contract 
that  they  will  not  use  any  means  to  injure  or  to  take  away  the 
exclusive  right  of  the  lecturer  in  his  own  lecture.  The  hearer 
may  take  notes  tor  the  purposes  of  bis  own  information,  but  he 
may  not  publish  them  for  profit((Q.  Accordingly,  if  a  person 
attending  such  lectures  either  publishes  them  or  famisbea 
another  with  the  means  of  publishing  them,  the  Court  will 

{z)  Fvlsom    T.    Marik,    2    Story  739.   SmGtey.  Pritchard,iSvm(l. 

(Amer.),  100.  423. 

(o)  Wulkrr  V.  Vihhfr,  23  Q.  U.  {<■)  Giird  v.  Sime,  12  A.  C.  326. 

D.  330,  337  (C.  A.).  (rf)  lb.,  NicoliY.  Pitman,  26C.D. 

[b]   Tkompton  v.  SUiiihopf,  Amb.  374. 
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leBtrain  Buch  a  pablicatioD  as  &  violation  of  trust  and  confidence  _ 
founded  on  contract  or  implied  from  cireumstances(e). 

The  case,  however,  is  different  where  a  lecturer  addreaaaB 
himself  to  the  public  generally  without  dietinetion  of  persons 
or  selection  or  restriction  of  his  hearers.  In  such  case  it  will 
be  held  that  he  has  abandoned  his  ideas  or  words  to  the  use  of 
the  public  at  large  or  in  other  words  has  published  them  (/). 

The  right  of  property  in  lectures,  whether  oral  or  written, 
has  been,  since  the  case  oiAbernethy  y.  Hutcfdnion  (r/),  recog- 
nised by  statute.  The  5  &  6  Will.  IV.,  c.  65,  enacts  that 
the  author  or  assignee  of  lectures  to  be  delivered  in  any 
school,  seminary,  institution,  or  other  place  shall  have  the 
sole  right  to  publish  them.  The  third  clause  declares  that 
no  person  allowed,  for  a  certain  fee,  reward,  or  otherwise,  to 
attend  or  be  present  at  any  place  shall  be  deemed  and  taken 
to  be  licensed  or  to  have  leave  to  print,  copy,  and  publish 
such  lectures  only  by  reason  of  having  leave  to  attend  them. 
But  the  fifth  clause  provides  that  the  operation  of  the  Act 
is  to  be  restricted  to  lectures  of  the  delivery  of  which  notice 
in  writing  shall  have  been  given  to  two  justices  living  within 
five  miles  of  the  place  of  delivery  two  days  before  the  delivery 
thereof.  And  it  is  further  provided  that  the  Act  shall  not 
extend  to  any  lecture  or  lectures  delivered  in  any  University, 
or  public  school  or  college,  or  on  any  public  foundation,  or 
by  any  individual,  in  virtue  of,  or  according  to,  any  gift, 
■endowmeDt,  or  foundation. 

The  Statute  does  not  in  any  way  interfere  with  or  abridge  the 
■common  law  right,  but  leaves  it  as  it  was  :  nor  are  its  provi- 
sions confined  to  cases  in  which  the  right  would  have  been 
protected  at  common  law,  bat  extend  to  many  cases  in  which 
according  to  that  law  delivery  would  have  been  equivalent  to 
publication  {h), 

(f)  12  A.  C.  326.  Ig)  1  II.  &  T.  W.  28;  3  L.  J.  Ch. 

(/)  Caird    V.   Sime,    12    A.    C.  {0.  S,)  209. 
p.  341;  ITu/ifl- V.  Lane,  (1900)  A.  C.  (A)  12  A.  C.  p.  351. 

p.  iSO. 
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CHAPTER  Xm. 

INJCKCnONS  Aa&lNST   THE    PUBLICATION    OF    LIBEL   AND 
8LANDEB  OF   TITLE. 

The  Gourl;  has  iurisdiction  to  restrKin  by  mjimction  the 
publication  of  a  libel  or  the  making  of  slanderous  Btatements 
calculated  to  injure  a  man  in  his  baainesB  and  also  a  mere 
personal  libel  (a). 

The  jarisdiction,  however,  to  restrain  on  interlocutorj 
application  the  publication  of  a  libel  is  of  a  delicate  nature, 
and  mast  be  exercised  with  caution  (&).  There  are  cases  m 
which  it  would  be  quite  proper  to  exercise  the  jurisdiction,  as, 
for  instance,  in  the  case  of  an  atrooious  libel  wholly  unjustified 
and  inflicting  serious  injury  on  the  plaintiff.  But,  on  the 
other  hand,  where  there  is  a  case  to  try  and  no  immediate 
injury  to  he  expected  from  the  further  publication  of  the  libel, 
the  Court  will  be  unwilling  to  interfere  by  interlocutor; 
injunction  (c).  The  jurisdiction  will  not,  as  a  general  role, 
be  exercised  unless  the  Court  is  satisfied  that  the  statement  in 
the  libel  is  untrue,  and  that  the  publication  proposed  to  be 
restrained  is  of  such  a  character  that  any  jury  would  find 
it  libellous,  and  where,  if  the  jury  did  not  so  find,  the 
Court  would  set  aside  the  verdict  as  unreasonable  (d).  StiU 
more  caution  is  requisite  where  the  document  is  pTtmA 
facie  a  privileged  communication,  so  as  not  to  be  actionable 
unless  express  malice  is  proved,  the  queetion  of  malice  being 

(a)  See  JfonMRT.  Ttutaud,  (1894)  t.  Stall,  20  C.  D.  p.  608;  and  ex 

1  Q.  B.  671  (C.  A.) ;  and  see  ante,  8alomtm»  t.  Kitight  and  Monfm  v. 

p.  8.  Tuumtd,  ante, 

(&)  Salomoni  v.  Knight,  (1891)  2  (d)   CouJxm  v.  Couiwnt.  3  T.  L  B. 

Cli.  294  (0.  A.) ;  MontcM  v.  Tiii»avd,  846 ;  BcHi«ard  v.  PetrymoN,  (IW 

anU.  2  Ch.  269,  284  {0.  A.). 

(c)  Quartt  Hill,  itc.,  Milling  Co. 
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one  which   cannot   be   satiBlaetorily  tried  on  interlooatory    ciap.  xm. 
application  (e). 

In  a  case  where  a  solicitor  acting  for  some  shareholderB  in  a  i>a[>nutai7 
company  printed  and  circulated,  but  only  among  ehareboldera,  ;„  the  cue  of 
a  circalar  containing  very  strong  reflectiona  on  the  mode  in  <»"»[»"•••■ 
vhich  the  company  had  been  brought  out  and  on  the  condnct 
of  the  promoters  and  directora,  and  propoaing  a  meeting  of 
shareholders  to  take  steps  to  promote    their  interests,  the 
Court  not  being  satisfied  that  the  statements  in  the  docmnent 
were  false  or  malicioua  would  not  interfere  by  interlooatory 
injunction  (/). 

The  Court  will  not  grant  an  interlocutory  injunction  which 
vill  restrain  the  fair  diacnasion  in  a  newspaper  of  mattera  of 
each  importance  aa  that  of  the  probable  sncceaa  or  failure 
of  a  public  company ;  althongh  if  anything  ia  published  in 
a  newspaper  which  ia  grossly  libellous,  there  is  ground  for 
an  injunction.  A  newspaper  occupies  a  peculiar  position, 
especially  with  regard  to  matters  of  public  interest  which 
coDcem  those  among  whom  the  paper  circulates,  auch  aa  the 
position  and  prospects  of  a  public  company  (fi). 

Nor  will  the  Court  grant  an  injunction  with  reference  to  the 
pablication  in  future  of  statements  in  respect  to  which  the 
Court  cannot  possibly  decide  whether  a  jury  would  find  them 
to  be  libellous  or  not  (A).  In  a  case  where  a  trading  company 
claimed  an  interlocutory  injunction  to  restrain  the  publication 
in  a  newspaper  of  letters  and  statements  in  the  future  similar 
to  those  which  had  been  already  inserted  in  the  same  news- 
paper reflecting  on  the  solvency  and  financial  condition  of  the 
company,  the  Court  would  not  interfere,  on  the  ground  that  it 
voald  be  almost,  if  not  entirely,  impracticable  so  to  frame  the 
iujnaction  as  not  possibly  to  include  in  its  terms  something 

(e)  Qmrlt  Hill,  <fcc..  Mining  Co.  iion  v.  Bmilh,  37  C.  D.  170  (C.  A.). 
y.  Stall,  20  C.  D.  p.  509;  Sociiti  (h)  Liverpod,  &c.,8toru  Anoda- 

it..<kGlaagr.  Tilghman't, £c.,Co.,  lion  v.  Smitit,  37  C.  D.  170  (CA.); 

2S  C.  D.  1 ;  PovJttt  V.  Chaito,  W.  N.  and  see  Plumbly  t.  P^ryman,  W. 

(1887)  192.  N.  (1S91]  64,  where  North,  J.,  said 

(/)  Quartt  Hill,  Ac,  Mining  Co.  the  action  ought  to  be  troneferted 

v.  Bmii,  20  C.  D.  501  (C.  A.).  to  the  Q.  B.  D.  for  trial  before  a 

(j)  Livtrpool,  &c.,  Store*  Anocia-  jury. 
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that  might  not  be  libelloaa ;  and  if  an  injunction  were  granted 
in  terma  confined  to  the  publication  of  "  libellona  "  letters,  it 
would  have  to  be  decided  on  motion  to  commit  whether  what 
waa  published  was  libellous  or  not  (t). 

Nor  will  the  Court  interfere  upon  interlocatory  application 
to  restrain  the  further  publication  of  a  libel  where  the  mischief, 
if  any,  haa  been  done,  and  there  ia  no  intention  on  the  part  of 
the  defendant  to  issue  any  more  libellous  statements  (A). 

The  Court  has  jurisdiction  to  restrain  a  man  from  making 
slanderous  statements  calculated  to  injure  another  man  in  his 
business  (t).  The  jorisdiction  extends  to  oral  as  well  a 
written  statements,  though  it  requires  to  be  exercised  nith 
great  caution  as  respects  oral  statements  (in).  The  Conrt  will 
not,  however,  restrain  by  injunction  the  publication  of  state- 
ments which  are  in  the  nature  of  a  slander  of  title  or  are  to 
the  injury  of  another  in  his  trade,  mileaa  it  is  proved  to  the 
aatisfaction  of  the  Court  that  those  statements  are  false  to 
the  knowledge  of  the  party  making  them,  or  that  they  have 
not  been  made  in  the  bond  fide  belief  that  they  are  true  (n)- 

There  is  no  threats  action  in  respect  of  trade  marks  as 
there  is  in  the  case  of  patents.  The  publication  in  good  faith 
of  a  statement  that  the  plaintiff  ia  infringing  the  defendant's 
trade  mark,  and  that  defendant  intends  to  proceed  against  all 
persona  dealing  in  the  infringing  gooda  cannot  be  restrained 
by  injunction  (o). 

But  disparaging  statements  calculated  to  injure  the  plain- 
tifTa  trade  or  to  diminish  the  value  of  his  goods,  if  not  made 
in  good  faith,  are  actionable,  and  the  continued  publication 
of  them  after  they  have  been  shown  to  be  untrue  may  be 
restrained  (p),  for  they  amount  to  trade  libels  or  slander  of 
title. 

(i)  Livrrpool,  <fce,,  Storu  Auon'a-  («)  Hdltey  \.  Srothtrhood,  15  C. 

(ion  V.  Smith,  37  C.  D.  170  (C.  A.).  D.  514.  19  0.  D.  386;  Soetift*.  ic. 

(k)  Qumix  Hill,  £c..  Mining  Co.  deOlaeaY.  Tilgkman't,  i^,Co..ii 

V.  BtaU,  20  C.  D.  301,  509  (C.  A.}.  C.  D.  1. 

{I)   Collard  v.  Manhall.  (1892)  1  (o>  Coiliy  V.  Hart,  6  E.  P.  C.  17. 

Ch.  C71,  677  ;  and  see  anU,  p.  436.  (ji)  HoUeij  v.  Brothtrhoed,  WC. 

(m)  Hermann   Looy   v.  Bwn,  26  D.  p.  392. 
C.  D.  306. 
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A  fair  warning  to  the  public  by  a  trader  that  he  regards  ^3i«p.XlII. 
the  conduct  of  another  as  an  infringement,  if  made  In  good 
f&itb,  is  not  libellous  though  it  may  turn  out  to  be  mistaken  {q). 
So  anyone  who  thinks  his  trade  name  is  likely  to  be  confused 
with  another,  may  publish  a  warning  that  there  is  no  connection 
between  the  two  {r),  and  this  notwithstanding  the  pendency  of 
proceedings  in  which  the  right  to  use  the  name  comes  in 
qusBtion  (s),  bat,  pending  such  proceedings,  one  party  may 
not  say  that  the  goods  of  the  other  party  are  spurious  or  not 
genaine  (0- 

A  mere  puff  of  the  defendant's  own  goods  or  a  statement  Tmie  libaii. 
that  they  are  superior  to  those  of  a  rival  trader,  even  if  untrue 
and  made  maliciously  and  the  cause  of  damage  to  the  latter,  is 
not  actionable  (»)■  In  an  action  in  reference  to  a  false 
Btatement  disparagbg  a  trader's  goods  (as  distinguished  from 
a  personal  libel)  proof  of  special  damage  is  essential  {x),  but 
evidence  of  a  general  falling  off  of  business  is  admissible  to 
prove  such  special  damage  {i/}. 

The  publication  of  a  misleading  report  of  a  trade  mark 
aetion  or  of  an  order  made  therein,  may  be  a  trade  libel 
falling  within  the  principle  of  the  above  cases  {z). 

In  &  recent  case  (a)  an  injunction  was  granted  to  restrain 
the  publication  of  a  false  statement  that  the  plaintiff  bank  was 
in  liquidation. 

In  Dockiell  v.  Dougall  {h)  it  was  held  that  the  plaintiff,  a 
doctor,  whose  name  had  been  used  without  his  anthority  in 
ao  advertisement  to  puff  the  sale  of  a  medicine,  had  no  cause 
of  action  either  for  damages  or  for  an  injunction  unless  he 
could  show  that  the  publication  was  defamatory,  or  was 
iDJDrioaB  to  him  in  bis  property  or  profession. 

I'/)  Dick*    Y.    Brook»,    15   C.   D.  (_x)   WhiU  v.  MelHn,  (1895)  A.  0 

p.  40.  lo4 ;  Jtogal  Baking  PuwiJer  Co.  v. 

(r)  Thorleg'i   Cattle  Food  Co.  v.  WrigM,  18  E.  P.  C.  9S. 

Mamm,  14  C.  D.  763,  783.  (y)  Batdiffe   v.   Kvar,»,   (1892)  2 

W  Cm(»  V.  Chadwick,  (18*4)  1  Ch.  Q.  B.  324  (C.  A.). 

347.  [a)  Hayumrd  &  Vo.  v.  Ilayward 

(0  lb. :  but  see  Jit  re  Nets  QoU  and  Sons,  34  C.  D.  198. 

C'wiif,  *(.,  Co.,  (1901)  1  Ch.  860.  (a)  London  and  Northem  Banky. 

{»)  Bubbuek  T.  Wilkiiiton,  (1899)  George  Newna,  Ltd.,  16  T.  L.  B.  76. 

1  Q.  B.  86  (C.  A.).  (b)  80  L.  T.  336  (G.  A.). 
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_  The  Coart  will  not  interfere  by  interlocutory  injunction  to 
restrain  a  trade  libel  unless  it  is  satisfied  that  the  statements 
are  false  <«?),  however  much  the  balance  of  convenience  maybe 
in  favour  of  staying  the  publication  {d).  The  reluctance  of 
the  Court  to  interfere  by  interlocutory  injuQction  in  the  case 
of  trade  libels  is  as  strong  as  it  is  in  the  case  of  personal 
libels  (e). 

If  in  a  judicial  proceeding  the  statements  in  questioii  have 
been  proved  to  be  false  in  fact,  or  to  be  libellous,  an  injunction 
will  be  granted  against  continuing  them,  as  that  would  be 
proof  of  mala  fides  (/). 

Under  the  law  as  it  existed  before  the  Patent  Act  of  1883  a 
man  who  had  a  honA  fide  belief  that  he  had  a  patent  right 
might  issue  circulars  or  advertisements  threatening  legal  pro- 
ceedings against  persons  infringing  it.  It  was  immaterial 
that  his  belief  was  without  foundation.  It  was  enough  that  he 
had  a  bond  fide  belief  that  his  allegations  were  true  (i?)-  But 
it  is  enacted  by  sect.  32  of  the  Patent  Act  of  1883,  that  where 
any  person  claiming  to  be  patentee  of  an  invention,  by  circolsTs, 
advertisements  or  otherwise  threatens  any  other  person  with 
any  legal  proceedings  or  liability  in  respect  of  any  alleged 
manufacture,  use,  sale  or  purchase  of  the  invention,  any 
person  or  persons  aggrieved  thereby  may  bring  an  action 
against  him  and  may  obtain  an  injunction  against  the  con- 
tinuance of  such  threats,  and  may  recover  such  damages,  if  an;, 
as  may  have  been  sustained  thereby,  if  the  alleged  manufaciare, 
use,  sale  or  purchase  to  which  the  threats  related  was  not  in 
fact  an  infringement  of  any  legal  rights  of  the  person  making 
such  threats ;  provided  that  this  clause  shall  not  apply,  if  the 
person  making  such  threats  with  due  diligence  commences 
and  prosecutes  an  action  for  an  infringement  of  his  patent  (A). 

(c)   Goliard  v.  Miinhall,  (1892)  1      D.  339. 


Ch.  571. 

{d)  SodAi  Anoiiyme  dtl  Manu- 
facturu  V.  Tily/iman'e  Co.,  25  C.  D. 
1  (C.  A.). 

(f)  Champion  v.  Birmingham 
Vinegar  Co.,  10  T.  L.  E.  163. 


(/)  Saxhy  V.  Easta-bnii-k,  3  C.  P.      alreadj-  c 


{(/)  Haitey  v.  Brotherhood,  19  C. 
D.  386  (C.  A.) ;  DrijgMd  v.  nofcrto 
MilU,  31  C.  D.  638. 

(h)  46  &  47  Vict.  c.  57,  s.  S2.  KiB 
thKBte  of  legal  proceedii^  rafemd 

~n  Beet  32,  need  not  relate  to  acte 


□itted.  but  maj  »1» 
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A  person  threatened  with  an  action  has  a  right  under  the  (^W-  XIII. 
section  to  aue  for  an  injunction  to  restrain  the  continuance  of 
BQch  threats,  if  the  alleged  patentee  does  not  avail  himself 
of  the  proviso  by  which  the  burden  of  taking  proceedings  is 
thrown  upon  him  (t).  It  an  action  to  test  the  validity  of  the 
patent  or  the  fact  of  its  infringement  is  honestly  brought  and 
prosecuted  vitb  due  diligence  against  the  person  or  any  of  the 
persons  to  whom  the  threats  were  made,  the  proviso  is  satisfied 
and  the  clause  does  not  apply.  It  is  not  required  by  the 
proviso  that  the  action  should  be  brought  against  the  person 
vbo  is  applying  for  an  injunction  against  tlie  threats  {k).  In 
considering  whether  an  action  is  brought  with  "due  diligence," 
the  time  of  issuing  the  threats  and  not  the  time  when  the 
party  bringing  the  action  first  knew  of  the  acts  which  he 
allies  to  be  infringements  is  the  period  looked  to  (0. 

Threats  of  legal  proceedings  for  infringement  of  patent  rights 
are  actionable  whether  addressed  to  the  infringer  himself  or 
intimated  to  a  third  person,  and  are  none  the  less  "  threats  " 
within  the  meaning  of  the  section  because  they  are  made 
in  answer  to  inquiries  (m).  In  construing  the  expression  in 
sect.  32,  threats  "  by  circulars,  advertisements  or  otherwise," 
the  words  "  or  otherwise  "  are  to  be  read  not  as  being  restricted 
to  threats  by  measures  ejuadem  generis  with  "  circulars  or 
advertisements"  but  as  extending  the  previous  words  so  as 
absolutely  to  prohibit  any  threats  whatever  of  legal  proceedings, 
onless  the  case  comes  within  either  of  the  two  saving  clauses 
at  the  end  of  the  section  (n) . 

In  an  action  to  restrain  threats  of  legal  proceedings  under 
sect.  35,  no  defence  can  be  based  upon  the  ground  that  what 
the  defendant  did  was  done  bondjide,  or  that  it  was  done  on  a 
privileged  occasion  (o). 

In  order  that  an  action  by  the  owner  of  a  patent  for  the 

be  contingent  wamingB  directed  to  {k)  Challender  v.  Royie,  36  C.  D. 

future  acts;  Kan  v.  Spenct,  57  L.  425  (C-  A.). 
J.  Ch.  238,  5  B.  P.  C.  161.     See         (/)  lb. 
JoAn«mT.£dtfe,(1892)2Ch.l(C.A.)  (m)  Skinner&Co.  v.Shew&  Co., 

(i)  Ihiffield  T.  Waterloo  MilU,  31  (1893)  I  Ci.  413  (C.  A.). 
C.  D.  638;  Fairhuru  v.  Botuehold,  (»)  (1893)  I  Ch.  413,  419,  426. 

2  Pat.  Ca.  Eep.  140.  (o)  lb. 
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p-^^^''  ioiringement  of  his  patent  should  be  "  prosecuted  with  due 
diligence"  within  the  meaning  of  the  proviso  to  sect.  32,  so 
as  to  exclude  the  operation  of  the  former  part  of  that  Bection, 
it  is  not  necessary  that  the  infringement  action  ehould  be 
prosecuted  up  to  judgment.  The  plaintiff  nill  not  lose  the 
protection  of  the  proviso  by  reason  of  his  discontinuing  the 
action  before  trial  upon  discovering  that  he  has  no  cause 
of  action  (j)). 

Where  the  proviso  is  satisfied,  the  section  does  not  apply, 
and  the  case  comes  under  the  old  law  as  it  was  before  the 
Patent  Act  of  1883,  and  must  be  dealt  with  as  if  the  section 
did  not  exist  (q).  Where  accordingly  a  man  brought  an  action 
mider  the  section  to  restrain  a  patentee  from  issuing  a  eircuUr 
intimating  his  intention  to  take  legal  proceedings  against 
infringers  of  his  patent,  and  the  patentee  thereupon  brought 
an  action  against  him,  it  was  held,  though  the  patent  was 
proved  on  trial  to  he  invalid,  that  the  action  agamst  the 
patentee  under  the  section  should  be  dismissed,  there  being 
no  evidence  to  show  that  at  the  time  the  circular  was  issued, 
the  defendant  had  not  a  bond  fide  belief  that  he  bad  a  perfect 
legal  right  to  the  exclusive  enjoyment  of  the  patent  (r). 

The  plaintiff  in  a  threats  action  will,  if  successful,  be 
entitled  to  an  injunction  and  damnges.  In  addition  to  the 
remedy  of  a  perpetual  injunction  at  the  trial  he  may  move 
for  an  interim  injunction  till  the  hearing  («).  Snch  motion 
should  not  he  made  ex  parie,  but  on  notice  (0-  ^he  Court 
will  not,  however,  grant  an  interim  injunction  unless  the 
plaintiff  shows  a  strong  primd  fade  case  (n).  It  will  not  be 
conceded  on  a  mere  balance  of  convenience  {x). 

Chitty,  J.,  held  that  a  plaintiff  in  a  threats  action  is  not 
entitled  to  an  interlocutory  injunction  unless  he  satisfies  the 

{p)  Va/Uy  V.  Hart,  44  C.  D.  179.  [»)  Ckallender  r.  Boylf,  36  C.  D. 

(5)  lb.  p.  436. 

(r)  Skarjy  v.  Braiter,  3  E.  P.  C.  (()   Wilton  v.  Ckurelt  Eitginttrins 

193.     Aa  to  the  law  in  such  cases  Co.,  2  B.  P.  C.  Xli. 

before  the  Patents  Act,   1883,  see  (u)  SoriiU  Antmymey.THshmn, 

the  judgment  ol  Bowen,  L.  J.,  in  25  C.  D.  1  (C.  A.). 

Skiui^±Co.y.Sk>nu&0..,{\m3)  {x)  Chalkndrr     v.    Soylt,   i«ttt\ 
1  Ch.  422,  423.                                    '  SociiU  Aumyme  v.  Tilghman,  2i 
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Court  that  he  has  not  infringed  the  defendantB'  patent  (2/),     Ch»p.  xin 
but  Kay,  J.,  took  a  different  view  (z).    The  Court  refused  an 
mjonction  where  the  defendant  gave  an  undertaking  (a),  and 
where  an  infringement  action  was  pending  (^). 

During  the  pendency  of  an  action  for  the  infringement  of 
a  patent,  the  Court  vill  not  permit  the  plaintiff  to  issae 
circulars  containing  a  positive  statement  that  there  has  been 
an  infringement  (c). 

An  injunction  to  restrain  a  mtin  from  threatening  the 
customers  of  the  plaintiff  with  legal  proceedings  in  respect  of 
articles  purchased  by  them  from  the  plaintiff  is  not  to  be 
hftd  ex  paiie  {d). 

In  an  action  to  restrain  a  man  from  threatening  legal  pro- 
ceedings for  the  infringement  of  a  patent,  an  order  may  be 
made  on  the  application  of  the  defendant  that  the  plaintiff 
shall  deliver  particulars  of  matters  in  respect  of  which  he 
alleges  that  threats  have  been  made  (e). 

By  the  Corrupt  and  Illegal  Practices  Prevention  Act,  1895,  Bimder  on 
it  is  provided  (in  effect)  that  any  person  who,  or  the  directors  Jl^atJlter^ 
of  any  body  or  association  corporate  which,  before  or  daring 
any  parliamentary  election,  shall,  for  the  purpose  of  affecting 
the  return  of  any  candidate,  make  or  publish  any  false  state* 
ment  of  fact  in  relation  to  the  personal  character  or  conduct 
of  such  candidate,  may  be  restrained  by  interim  or  perpetual 
injunction  from  any  repetition  of  such  false  statement  or  any 
false  statement  of  a  similar  character  in  relation  to  such 
candidate,  and  for  the  purpose  of  granting  an  interim  injunc- 
tion privid  facie  proof  of  the  falsity  of  the  statement  will  be 
sufficient  (/). 

CD.  1 ;  ffmuanl  v.  Si/ket,  {1897)  (t)  Ooulard  v.  Lindmiy.  4  E.  P. 

I..Jo.418;butBeen'aMwv.  C/urtf,      C.  190,  56  L.  T.  406. 
'"A".  (<0  Wilioa  V.   CAure/i,  *e.,   Co., 

(ij)  BoTtiey   V.    Vnittd   Telephone      2  B.  P.  C.  175. 
Co.,  38  C.  D.  p.  397.  (f)  Union  Eledrieal,  *c,  Oo.  v. 

(i)  Walhr  T.  Clarke,  4  E.  P.  C.  Electrical  Ptmer,  *c.,  Co.,  57  L.  T. 
lll.ua.  791. 

(a)  Matkie  T.  So!i-o  Co.,  9  E.  P.  (/)  58&3»Vict.c. 40,88.1,3;  see 

C.  487.  BuyUyv.Edmumii,H  T.L.E.d37; 

(i)  Brrliiier  v.  Editm,,  16  E.  P.  and  Ellia  v.  National  Union  of  Con- 
C.  U3S.  »rri-alive  Auodtaion*,  44  Sol.  J.  750. 
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INJUNCTIOMa   AOAIHST    EXECUTORS. 

If  an  executor  or  administrator  through  misconduct  (n), 
ineolvency  {b),  or  bankruptcy  (c),  ia  bringing  the  property  oE 
the  deceased  into  danger,  an  injunction  will  be  granted  (o 
restrain  him  from  getting  in  the  assets,  and  a  receiver  will  be 
appointed.  If,  however,  a  testator  has  selected  an  insolvent 
debtor  as  his  executor,  with  full  knowledge  of  his  inHolvencj, 
the  Court  will  not,  on  the  bare  fact  of  the  insolvency  alone, 
interfere  and  appoint  a  receiver  [d) ;  bat  where  an  execator 
becomes  bankrupt  after  the  death  of  the  testator,  the  Court 
may  restrain  him  from  further  acting,  and  if  there  is  a  co- 
executor  who  is  willing  to  act,  it  is  not  necessary  to  appoint  a 
receiver{e).  The  cireumstanoe  that  an  executor  is  poor  and 
in  mean  circumstances,  is  not  a  sufficient  ground  for  the  intat- 
ference  of  the  Court  {/),  but  an  injunction  will  be  granted 
where  an  executor  or  administrator  is  proved  to  be  of  bad 
character,  drunken  habits,  and  great  poverty  (g). 

The  Court  will  not  restrain  an  executor  from  parting  vitli 
the  assets  unless  a  case  of  past  or  probable  misapplicstioD  of 
them  has  been  made  out.  Thus,  when  an  annuity  secured  ii; 
a  warrant  of  attorney  had  been  granted,  the  Court  would  not, 
at  the  suit  of  the  annuitant,  restrain  the  executor  of  tbe 
grantor  from  paying  simple  contract  debts  before  setting  apart 

(o)  Harritm  v.  CockereU,  3  Iter.  Beav,  161. 
I ;    iJoUhcwrfte  v.    Cokhourne,   1   C.  («)  Bowm   y.   PhUlipt,   (IS9T)  I 

D.  690.  Ch.  174. 

(6)  Scott  T.  BedifT,  i  Price,  346  ;  (/)  Hawthomthwaitt  v.  Bxtt^l. 

Uaiufidd  V.  8haw,  3  Uadd.  100,  n.  2  Atk.  126,  S.  C.  Barnard,  Ch.  33J ; 

(c)  Oiaddon  y.  Stoueman,  1  Madd.  Howard  t.  Papera,  1  Madd.  lH- 
148,  n.  ig)  Everett  t.  Prytkergi,  12  Si"' 

(d)  Stainton  v.   Carron  Co.,    18  365. 
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a  fond  to  answer  the  future  payment  of  the  annuity  (/i).     So     ch^^iv, 

also,  where  the  only  assets  of  a  testator  consisted  of  a  devised 

real  estate,  which  was  liable  to  his  bond  for  securing  an  annuity, 

and  before  the  annuity  had  fallen  into  arrear  the  annuitant 

instituted  a  suit,  alleging;  waste,  and  sought  to  restrain  the 

executrix  from  selling  or  mortgaging  the  real  estate,  the  Court 

refused  to  interfere  (i).     The  principle  upon  which  these  cases 

proceeded  was,  that  nntll  an  annuity  is  actually  due  there  is 

no  legal  title,  and    the  liability  is  only  in  contingency  (A:). 

^ere,  however,  the  liability  in  future  is  certain,  the  case  is 

different,  and  the  assete  may  not  be  parted  with  (I).     But  the 

Court  will  not  interfere  by  injunction  in  favour  of  a  creditor, 

onlesB  it  is  shown  that  the  asflets  are  being  wasted,  or  are  in 

serious  danger ;  nor  will  the  Court  interfere  with  the  executor's 

tight  of   retainer  or  of   preferring  a  particular  creditor  (m). 

An  injunction  may  be  had  to  restrain  an  executer  de  ion  tort 

from  parting  with  assets  (ri). 

An  injunction  may  be  granted  before  probate  on  the  appli-  injnpoiion 
cation  of  a  person  appointed  executor  to  restrain  another  appomied 
person   appointed   co-executor  from   intermeddling  with  the '^J^' '*''"* 
estate  and  improperly  dealing  with  it  before  probate  (o). 

In  In  re  Parker  {j>)  it  was  held  that  where  application  is  made 
for  a  receiver  before  probate,  it  should  be  made  to  the  Probate 
Division,  But  this  decision  does  not  seem  to  have  been 
followed  in  practice  {q) ;  and  the  more  correct  view  appears  to 
be  that  unless  litigation  is  pending  in  the  Probate  Division 
the  application  for  a  receiver  or  an  injunction  may  be  made 
in  the  Chancery  Division,  notwithstanding  that  no  probate  or 
administration  has  been  taken  out(i-). 

(A)  lUad  T.  Blunt,  5  Sim.  667.  43  C.  D.  369;  fle  fita'tm,  Coohr  v. 

(0  Soman  y.  Johiuon,  29  Beav.  S.,  (1S98)  1  Ch.  162,  173. 

■"  ;  Bttrrtlt  v.  Mevante,  30  Beav.  (n)  Jte  Lm-eU,  3  C.  D.  206 ;  Brand 

J53.  T.  MiUou,  24  W.  B.  324. 

(t)  lb.  (t>)  Jit  Moort,  13  P.  D.  36. 

(0  King  r.  Maieofl,  9  Ha.  692 ;  (p)  34  L.  J.  Ch.  e&4. 
Atkinton  1.  Qray,  1  Sm.  &  G.  877 ;    '       (j)  See   /»    ra   good*    of  Movrr, 

ExjiarUBobi»Mm'aExtcutor»,6'D.  (1892)   P.    14S ;    Oreat  t,    Kaight, 

M.  *  Q.  578,  per  Knight  Bruce,  W.  N.  (1893)  69 ;   and  see  SalUr 

L.  J.  v.  S.,  (1896)  P.  291  (C.  A.). 

(nt)  Be   WtlU,  Moiony  v.  Brookt,  (r)   Qrttn  v.  Knight,  ante. 
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CHAPTEK  XV. 

INJUNCTIONS   BBTl^'BBN    PABTNBRB. 

Ch&p.  XT.  The  Court  has  juriBdiction  to  reBtrftin  by  injanctioD  oneoT 

_  .  jjj^jj.^  members  of  a  partnership  firm  from  doing  acta  inconais- 

tent  with  the  terms  of  the  partnership  agreement,  or  irith  the 

duties  of  a  partner. 

InjDnction  maj       An  injunction  will  not  be  refused  simply  because  a  dissola- 

»it^^h  tioi  of  partnership  is  not  sought  (a).     "If,"  said  Wigram, 

diMokti^         V.-C,  in  Fahtkome  v.  Westonib),  "it  were  the  rule  of  the 

not  pixjod.  '  '  " 

Court  that  a  bill  vould  in  no  case  lie  to  compel  a  mac  to 
observe  the  covenants  in  a  partnership  deed  unless  the  bill 
seeks  a  dissolution  of  the  partnership,  it  is  obvious  that  a 
person  fraudulently  inclined  might,  of  his  own  mere  will  and 
pleasure,  compel  his  co-partner  to  submit  to  the  alternative 
of  dissolving  a  partnership  or  ruin  him  by  a  continued  viola- 
tion of  the  partnership  contract  "  (c).  Where,  accordingly,  a 
member  of  a  partnership  firm  who  had  been  suffering  from 
temporary  insanity  had  recovered,  but  was  excluded  by  his 
co-partners  from  the  management  of  the  afiTairs  of  the  partner- 
ship, they  were  restrained  from  preventing  him  from  trans- 
acting the  business  of  the  partnership  as  a  pai'tner(fQ.  So 
also,  disputes  haviog  arisen  among  the  partners  in  a  partner- 
ship firm,  formed  for  twenty-one  years  and  determinable  on 
twelve  months'  notice  by  either  party,  one  of  the  partners  ivas 
restrained  from  excluding  his  co-partner  from  the  partnership 
business,  and  from  obstructing  or  interfering  with  the  plaio- 
tifF  in   the  exercise  or  enjoyment  of   his  right  under  the 

(u)  FairthoTue  v.    U'tilon,  3  Ua.  Beav.  301. 

387 ;   iVutneij  v.  Trial,  ^o  L.  J.  Ch.  (rf)  Anon..  2  K.  &  J.  441.    S<* 

412.  Jonet  v.  Lloyd,  18  Eq.  :!05,mI«11i'' 

(b)  3  II«  387.  rights  of  an  insane  partner  iiol  v 

(c)  See  Richardaoii  t.  Uaitimj*,  7  found. 
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partnership  arl;icle8{e),  and  from  applying  any  of  the  fnnds  or     ctap.  XY. 

effects  of  the  partnership,  otherwise  than  in  the  ordinary 

course  of  basinefls,  though  no  dissolution  was  sought  (/).     So 

also  one  partner  was  restrained  from  pulling  down,  altering, 

or  adding  to  the  partnership  premises  without  the  consent  ot 

the  other  partners  (17). 

In  a  recent  case  in  which  partnership  articles  provided  that  Ugbt  of  putaer 
proper  books  of  account  should  be  kept  by  the  managing  Bbip'bwK 
partners,  and  that  each  partner  should  have  free  access  to  '^■oi'^' 
and  liberty  to  examine  and  copy  or  take  extracts  from  any 
of  the  booke  and  writings  of  the  partnership  at  all  reasonable 
times,  it  was  held  that  under  this  provision  (as  well  as  under 
sect.  24,  sub-sect.  9  of  the  Partnership  Act,  1890)  any  partner 
iras  entitled  to  have  the  books  and  accounts  examined  on  his 
behalf  by  an  agent  appointed  by  him  tor  the  purpose,  provided 
that  the  agent  was  a  person  to  whom  no  reasonable  objection 
conld  be  taken  by  the  other  partners,  the  agent  also  under- 
taking not  to  make  use  of  the  information  which  he  should 
thus  acquire  except  for  the  purpose  of  confidentially  advising 
his  principal.  An  injunction  restraining  the  defendants  from 
preventing  the  exercise  of  this  right  by  the  plaintiff  was 
accordingly  granted  (A). 

The  Court  will  also  restrain  by  injunction  the  exercise  of  a 
power  ot  expelling  a  partner  where  such  power  is  not  exercised 
iMinil  ^fide  &tid  in  accordance  with  the  partnership  deed.  But 
if  the  power  is  exercisable  at  the  will  and  pleasure  of  the 
partner  the  Court  has  no  jurisdiction  to  interfere (i).  Where, 
however,  the  power  is  exercisable  in  the  event  of  misconduct 
the  Court  will  inquire  whether  it  has  been  properly  exercised 
or  not{A,-). 

(0  Hall  V.  IMl,  12  Beav.  4U,  J 
Mac,  &  Q.  79;  Shrewsbury  and 
C'ftwfcr  Railwat/  Co.  v.  Shreuiibury 
and  Birmingkaia  Bailway  Co.,  1 
Sini.N.S.423;  Wardtr  y.  Stillwdl, 
W  L,  J.  CL  373. 

(/)  Hall  V.  BaU,  12  Bbby.  414, 
3  Mac.  &  G.  79.  See  Gardner  t. 
M'CtiUhton,  i  Beav.  534. 


(ffj  Elmtlie 

V.   Beres/ord.  W.  N. 

(1873)  152. 

(/<)  Bn-an  v 

Wtbb 

(1901)  2  Ch. 

59  (C.  A.). 

(■)  Riuselly 

rtitwei?,  14C.D.471, 

479,  480. 

(i)  rnwrfv. 

Wood, 

L.  R.  9  Ex. 

190,  196. 

jvGooi^lc 


448 


INJUKCTIONB   BBTWBEH   PABTNBRS. 


Chap.  XV.  In  England  v.  Carlingil),  where  a  partnership  term  bad  not 

expired,  one  of  the  partners  who  purported  to  retire  from  the 
partnerahip  and  entered  into  a  new  partnership  for  c&nTing 
on  baainesa  of  the  aame  charscter  and  nature  was  reBtrained 
from  carrying  on  such  bnaineea  with  his  new  partners,  or  any 
other  person  than  his  old  co-partners,  nntil  the  expiration  of 
the  term ;  and  from  pabhshing  or  circulating  any  notice  of 
the  dissolution  of  the  old  firm,  before  the  expiration  of  tiie 
term  for  which  it  had  been  entered  into. 

In  Aat  T.  Benkam{m)  an  injunction  was  granted  restraining 
a  partner  from  using  the  firm's  name  in  a  business  carried  on 
by  him  on  his  own  account,  though  such  business  was  so  Ui 
beyond  the  scope  of  that  of  the  firm  that  he  was  not  botmd  to 
account  for  the  benefit  derived  from  it. 

The  Court  will  not,  in  general,  interfere  by  injunction  in  the 
case  of  partnerships  determinable  at  will  if  a  dissolution  is 
doablful'thether  °°*  P''*?^'^'  ^*"'  Supposing  the  Court  to  interfere,  the  defendant 
might  immediately  diaaolve  the  partnership  (n).  But  the 
Court  will  not  decline  to  interfere  where  the  act  complained 
of  tends  to  the  destruction  of  the  partnership  property,  or  where 
its  interference  might  be  of  service  in  preventing  the  doing 
of  an  illegal  act{o).  In  GlaaBington  v.  Thcaites  {p),  the  plain- 
tiff, who  was  one  of  the  proprietors  of  a  morning  newspaper, 
obtained  an  injunction  against  his  co-partnera,  who  were  also 
proprietors  of  another  newspaper  in  which  he  had  no  intereat, 
from  publishing  in  the  latter  paper  any  information  obtained 
at  the  expense  of  the  former  until  it  should  have  been  published 
in  the  former.  So  in  Mon-it  v,  Colman{q),  one  of  the  pro- 
prietors of  a  theatre  was  restrained  from  writing  plays  for 
other  theatres  in  breach  of  the  partnership  articles  (r). 

In  a  suit  instituted  for  the  purpose  of  having  a  partnerehip 


Id  tho  cue  of 
putnenhi[M 
detenniualilfl 


will  bagnnMd, 
be  not  prajeil. 


(/)  8  B«av.  139. 

(m)  (1S91)  2  Ch.  244. 

{n)  See  Peacock  y.  Ptacotk,  16 
Vee.  49 ;  Leyboame  -  Popham  v. 
Spenc^  Brown,  9  T.  L.  E.  309. 

(o)  See  MUa  r.  Thortuu,  9  Sim. 
606,  609.  See  Bliutt  v.  Darnel.  10 
Ha.  493 ;  Lindley  on  Part,  527. 


(p)  ISim.  £St.  124. 

(9)  18  Ves.  437. 

(r)  It  doee  not  appear  from  tte 
reports  td  theee  ooaes,  QUunitgUm  t 
Thwaitet  uid  Morrit  v.  CUcnun, 
wlkether  the  partnenhipe  mn 
partnenliipe  at  will. 


oyGoot^le 


IKJUMCTIOHS    BETWEEN    PARTNERS.  44 

diBBolved,  or  of  haviog  an  account  taken  after  a  partnership  ta^p-  xv. 
has  been  dissolved,  one  or  more  of  the  partners  will  be  re-  n  Bait  f^r 
strained  from  doing  any  act  which  will  impede  the  winding-  ""  "  ""'■ 
up  of  the  concern  («).  In  a  suit  for  dissolution,  a  partner  has 
been  restrained  from  improperly  interfering  with  or  obstructing 
the  partnership  bosiness  (f) ;  from  accepting  or  negotiating 
bills  for  other  than  partnership  purposes  (u)  ;  from  drawing, 
accepting,  indorsing,  or  negotiating  any  bill  of  exchange  in 
the  partnership  name  (x) ;  from  getting  in  debts  dne  to  the 
firm  (y) ;  from  drawing  cheques  in  the  name  of  the  firm  or 
taking  any  monies  out  of  the  capital  of  the  partnership  (z) ; 
from  continuing  to  ke^  away  from  the  firm  a  partnership 
book{a) ;  and  generally,  on  a  dissolution,  one  partner  will  be 
restrained  from  doing  an  intentional  serious  damage  to  the 
property  of  the  firm  {b) ;  so  also  a  surviving  partner  will  be 
restrained  from  improperly  ejecting  the  representatives  of  his 
deceased  co-partner  (c) ;  and  they,  on  the  other  hand,  will  be 
restrained  from  making  any  improper  use  of  the  partnership 
property,  the  legal  estate  of  which  may  be  in  them((2).  So  a 
surviving  partner  will  be  restrained  from  disposing  of,  or 
getting  in,  the  partnership  assets,  if  he  has  already  made  an 
improper  use  of  the  monies  received  by  him(«). 

In  a  case  in  which  an  action  was  pending  for  the  dissolu- 
tion of  a  partnership  on  the  ground  that  the  defendant 
was  of  unsound  mind,  the  Court  granted  an  injunction  to 
restrain  the  defendant  from  interfering  in  the  conduct  of 

(<)  Liodley,  328.  (j)  Lrmami  v.  Berger,  34  L.  T. 

(1}  Charltott  v.  Poiilitr,  19  Yes.      (0.  S.)  235 ;  I  Set.  693. 
HT,  n.;  Smith  t.  Jeyu,   4  Beav.  (a)   Cluirlton  v.  Findttr,  19  Ves. 

503.  14",  n.  i   TayJor  v.  DavU,  7  L.  J. 

(h)  Williamt  T.  Binglty,  2  Vem.  Ch.  179;  Grtatrtx  t.  Greatrex,  1 
278,  n.  De  0.  &  8.  692. 

(b)  Mar$haU  v.  Wattcn,  25  Beav. 
301 ;  Turner  v.  Major,  3  GifE.  442. 

(c)  EHioHv.  fimwi,3Sw.  489,n.; 
Hawkiiu  V.  Sawkina,  4  Jur.  N.  S. 
1046. 

(d)  Alder  t.  Fouratn,  3  Sw.  189. 

(e)  Hartz  v.  Schroder,  8  Vee. 
317. 


(i)  Jervii  V.  White,  7  Vee.  413  ; 
Hood  V.  Aaton,  1  Bubs.  412.  In 
Jerm  v.  White  aod  Hood  v.  AtUm, 
the  injunction  was  extended  to  re- 
Btmn  indoreeoB  for  value  with  oon- 
"trnctiTB  notioe  from  negotiating 
the  eecuritieB. 

(jl)  Read  v.  Boweri,  4  Bro.  C.  C. 


440. 


29 
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Chap.  XV.     the  partnership  affairs  bo  as  to  injure  the  baainess  and  assets 
of  the  firm(/). 

An  injunction  will  in  a  proper  case  be  granted  to  resbuu 
a  party  from  proceeding  with  an  arbitration  if  an  action  is 
pending  impeaching  the  instrument  which  contains  the  agree- 
ment to  refer(i7).    But  the  Court  will  not  restrain  a  partner 
from  proceeding  to  arbitration  where  it  is  satisfied  that  the 
result  of  the  arbitration  will  be  merely  futile  and  productive 
of  no  injury  to  the  plaintiff  (A)- 
ifter  dusolation     After  the  dissolution  of   a  partnership  any  one  of  the 
ma/mthe''*'     partners  may,  in  the  absence  of  express  agreement,  carry  on 
wree^ni  carrr  ^^^  BB.m6  businoss  ID  the  old  neighbourhood  (i).    Though  s 
on  tbB  busincBi.  retiring  partner  may  have  assigned  his  interest  and  goodwill 
in  the  business  to  his  co-partner,  an  agreement  not  to  earn' 
on  the  same  trade  will  not  be  implied  (k),  unless  there  was  an 
understanding  to  that  effect  on  the  sale  of  the  business  (0 ;  bnt 
a  retiring  partner  may  not  recommence  or  carry  on  business 
in  such  a  way  as  to  lead  people  to  suppose  that  he  is  the 
successor  of  the  old  firm  (m).     He  has,  however,  a  right  to 
say,   in   the   absence   of   express   agreement,   that  he  latelj 
belonged  to  a  certain  firm,  and  may  advertise  the  fact  (n), 
or  may  advertise  that  he  is  no  longer  connected  with  the 
concern  (o).    But  a  retiring  partner  who  has  assigned  his 
interest  to  his  co-partner  may  not  soUcit  the  customers  of 
the  old  firm  for  business  (p). 
Injunctions  in        A  retiring  partner  who  has  entered  into  an  express  agreement 
a™nien£1^r  "***  ***  Carry  on  business  will  be  restrained  according  to  the 
(iu»oiu«oii.        terms  of  the  covenant,  provided  the  covenant  be  reasonable. 
Injunctions    accordingly  have  been    granted   to    enforce  a 
covenant  by  a  solicitor  not  to  practise  in  any  part  of  Great 

(/)  J.  y.  S.,  (1894)  3  Ch.  72.  (/)  Harriaon  v.  Oardntr.  2  Madd. 

(9)  A'l'tta  V.  Jfoore,  (1895)  1  Q.  B.  198.     See  Cooper  t.  ITodoii,  3  Doog. 

263  (C.  A.).  414,  Lindley  on  Part.,  442. 

{h)  J-'arrar  v.    Cooper,  44  C.   D.  (ni)  Citation   v.   Dvnglat,  Johnf- 

323.  174;  Hooklmm  y.  Pottage,  8  Ch.9i. 

(1)  GTuttwell  V.  Lye,  17  Ves.  335,  (h)  Clark  y.  Leach,  32  BeaT.  14. 

See   Daviu   y.   H'flgutn,   25   Beav.  (»)  Bradburif  y.  Did^iu,21'B»v. 

117 ;  Trego  V.  IIu>it,  96  A  C.  15.  16.  53. 

C*)  lb.  (ji)  Trego  y.  limit,  poll,  p.  453. 
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Britain  for  20  years  (j),  and  to  enforce  a  covenant  not  to  get     Chap,  sv. 
in  the  debts  of  the  covenaator's  late  finu  (r),  and  not  to  divolge 
a  trade  secret  (s) . 

After  disBolntioQ  of  a  partnership  one  of  the  partners  may 
brisK  an  action  to  restrain  by  injunction  a  clerk  who  had 
covenanted  with  him  and  his  partner  before  dissolution  not 
to  carry  on  business  vithin  certiun  limits  from  acting  in 
violation  of  his  covenant,  such  a  covenant  being  taken  by  the 
Court  to  be  several  as  well  as  joint  (t). 

A  name  or  partnership  style  is  an  asset  of  the  partnership.  Rigbt  to  the  nw 
Upon  the  dissoliition  of   a  partnership,  without  any  sale  or  pftrtDcrehip  nyie 
assignment  of  the  goodwill  of  the  busineas,  and  without  any  »*»•' di*"!""""- 
provision  as  to  the  use  of  the  firm  name,  each  of  the  partners  is 
entitled  to  carry  on  business  under  that  name,  provided  that  he 
does  not  thereby  expose  his  former  partners  to  risk  of  liability  (u) . 
Whether  there  will  be  any  such  risk,  is  a  matter  to  be  determined 
with  regard  to  the  eircumstauces  of  each  case  as  it  arises  (x). 

Where  the  goodwill  of  a  business  is  taken  over  on  the 
dissolution  of  a  partnership  without  any  express  stipulation 
against  the  retiring  partner  carrying  on  a  similar  business,  he 
is  at  liberty  to  start  in  the  same  trade  again  under  bis  own 
name,  so  long  as  he  does  not  use  it  so  as  to  mislead  the 
public ;  but  he  cannot  trade  under  the  old  name  if  it  differs 
from  his  own  name  Q/),  and  he  will  not  be  allowed  to  solicit 
the  customers  of  the  old  firm  {x).  Where  a  continuing 
partner  is  at  liberty  to  use  the  trade  name  of  his  late  firm, 
be  can  only  do  so  in  a  way  which  will  not  cast  risk  or  liability 
on  bis  late  partners  (a). 

^Vhere  the  goodwill  of  a  business  is  assigned,  without  any 

(7)   ir/iiHai-er  v.  Bouie,   3  Beav.  (x)  lb. 

•'18^ ;   end  see  Turner  v.  Evaiit,   2  (y)  Churton    v.   Dvuglut,   Johns. 

D.  M.  &  G.  740;   Turner  v.  Major,  Hi;  Se  Bavid  and  MalUieive.  {IS99) 

3  Giff.  4-13 ;  ante,  pp.  378,  379.  1   Ch.   378 ;   Cuih  v.   Cash,   W.  N. 

(r)  Davis  v.  Amer,  3  Drew.  64.  (1901)  46 ;  W.  N.  (1902)  32. 

(»)  Moriton  v.  Moat,  9  Ila.  241  ;  [z)  Oitling/iaia  v.  Beddow.  (1900) 

ante,  pp.  425,  426.  2  Cli.   242 ;   Jennings   t.  Jennings, 

(0  Palmer  v.  Mallett,   36  C.  D.  (1898)  1  Ck  378. 
411  [C.  A.).  (a)  See  Biirchtll  v.  Wilde,  (1900) 

{«)  BarcMi  v.    Wilde,  (1900)   1  1  Ch.  5S1  (C.  A.);aiidBe3also  7o»ii- 

Ch.  331  (C.  A.).  leml  v.  Jtiriaan,  (1900)  2  Ch.  t98. 
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ezpresB  asHignment  of  the  right  to  use  the  firm  name,  and 
such  firm  name  consists  of  the  name  of  the  vendor  with  the 
words  "  and  Go."  added  to  it,  the  vendor  runs  no  appreciable 
risk  by  the  purchaser  continuing  the  business  under  such 
firm  name,  and  cannot  therefore  maintain  an  injunction  to 
restrain  such  user  (&). 

In  Bradbury  v.  Dickens  (c),  an  author,  who  had  been  in 
partnership  with  a  publisher,  was  restrained,  after  dissolution, 
from  advertising  that  a  certain  publication  would  be  discon- 
tinued, the  right  to  use  the  name  of  the  publication  being 
partnership  assets  {d).  Upon  the  dissolution  of  a  partnership, 
and  the  sale  of  the  business  to  one  of  the  partners,  the  purchaser, 
where  there  is  no  agreement  permitting  him  to  use  it,  may  be 
restrained  from  using  the  outgoing  partner's  name,  as  part  of 
the  style  of  the  firm,  unless  the  outgoing  partner  is  dead  or 
bankrupt  (e),  or  unless  it  is  used  in  such  a  way  as  not  to 
expose  the  outgoing  partner  to  risk  of  liability  (/).  In  Et-ant 
V.  Hughes  ((f),  a  surviving  partner  was  restrained  from  carrying 
on  business  for  three  months  after  the  decease  of  the  other 
partner,  under  any  style  except  that  of  the  old  firm,  there  being 
a  stipulation  in  the  articles  of  partnership  that  the  representa- 
tives of  a  deceased  partner  might  elect,  within  three  months 
from  bis  death,  to  take  the  deceased  partner's  share. 

If  the  whole  of  a  partnership  concern  and  the  goodwill  of  a 
business  have  been  sold,  the  right  to  the  name  or  partnership 
style,  as  a  general  rule,  passes  with  it  {h).  So  also  although  the 
goodwill  of  a  business  has  not  been  assigned  to  him,  a  partner 
may  have  a  right  by  implication  under  the  deed  of  dissolution 
to  carry  on  the  business  under  the  old  name  (t).    But  if  the 

(6)  Toumiend  v.   Jarmon,  (1900)  (A)  Banlct   v.    Gibton,   34   Bmt. 

2  Ch.  698.  566 ;   Tmenseiid  v.   Jarman,  (190O) 

(c)  27  Be«V.  63.  2  Ch.  698 ;  Trtyu  v.   Hunt,  (1896) 

(cQ  Soe  Marthall  v.    WaUon,   23  A.  C.  T.     See  ae  to  the  meaning  of 

Beav.  301,  "goodwill,"  ^(Mfowv.  Boj/i, 2D. t 

{*)  Swrfl  T.  Rowland,  20  W.  E.  J.   626;    and  see  Inland  Srvtuvi 

608.  Commiuimieri    v.   Mailer    &   Co.'i 

{/)  S^Barchelty.  ITiMr,  (1900)  Ufargfrinf,    Limited,  (1901)  A.  C. 

ICh.  631  (C.  A.).  223,  22-1. 

(ff)  18  Jur.  691.  (0  FtHioii  v.   Zecy,  79  L.  T.  Jo. 
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old  name  is  used,  it  mQBt  be  ueed  in  auch  a  way  as  not  to     <A^p.SV. 
expose  the  outgoing  partner  to  liability  O)- 

It  is  now  eBtablished  that  the  vendor  of  the  goodwill  of  a 
basinesB  is  not  entitled  to  canvass  the  customers  of  the  old 
firm,  and  will  be  restrained  from  soliciting  any  of  the  castomers 
of  the  old  firm  {k).  The  same  principle  is  applicable  although 
on  the  sale  or  transfer  of  the  assets  of  a  business  the  "  goodwill " 
is  not  expressly  mentioned  {t). 

The  Court  will  not  interfere  in  all  cases  of  misconduct  to  UiwwiMiaot, 
grant  an  injunction  against  one  partner  at  the  suit  of  another,  off^rtaen. 
Mere  disagreements,  or  quarrels  arising  from  bad  temper  and 
improprieties  of  conduct,  are  not  a  sufficient  ground  for  the 
interference  of  the  Court.  But  if  a  partner  is  conducting 
himself  so  grossly  as  to  render  it  impossible  for  the  baBiness 
to  be  carried  on  in  a  proper  manner,  the  Court  will  interfere  (m). 
When  partners  have  agreed  that  the  management  of  their  a&irs 
shall  be  entrusted  to  one  or  more  of  them  exclusively,  the  Court 
will  not  interpose,  unless  he  or  they  is  or  are  acting  illegally, 
or  in  breach  of  the  trust  reposed  in  them,  or  have  become 
insolvent  (n).  The  Court  will  not  interfere  to  restrain  a 
partner  from  acting  as  such,  merely  because  if  he  were  known 
to  be  acting  as  partner  the  confidence  of  the  public  in  the 
concern  might  be  shaken  (o).  In  Amkrson  v.  Wallace  (p), 
however,  where  a  partnership  firm  was  formed  between  several 
persons  for  the  purpose  of  horsing  a  mail-coach,  one  of  the 
partners  was  restrained  from  horsing  it,  on  the  ground  that 
his  horses  were  so  bad  as  to  imperil  the  business  of  the 
concern. 

An  injunction  will  be  granted  to  restrain  a  person  from  injunctiam  m 

332;   Jennitigi  v.   Jtnnu-i/e,   (1898)  Beav.  190;  Saxier  v.   Wett,   1  Dr. 

ICh.  378.  &Sm.  173. 

0)  Bunhelt  T.    Wiide,   (1900)  1  (h)  MarthaU  v.  Colman,  2  J.  ft 

Ch.  Ml  (C.  A.).  W.  -im;   Goodman  t.   Whitcombe.  I 

(k)  Trtgoy.  Bant,  (1896)  A.  C.  7.  J.  &  W.  588 ;  Watrre  v.  Taylor,  16 

(I)  Jenningt  v.  Jnuitn^i,  (1898)  1  Vos.  10 ;  liobtrU  v.  EbtrhanU,  Kay, 

Ch.  378.  160. 

(m)  MarthaU  v.   Colman,  2  J,  &  (o)  Anon,,  2  E.  ft  J.  441. 

W.  268;  Smith  v.  Jaja,  4  Beav.  f,p)  2  MoU.  640. 
603;    Anderion    v.    Aniifrton,    25 
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_Ch^xv.  holding  OQt  another  sb  a  partner,  against  the  wish  and  without 
from  holdiDg       the  authority  of   that   other  (g).     So   also   &   company  was 

out  another  .-i.  ,..  . 

w  pnrtiier.         restratneti  from  advertiBing  a  certain  person  as  their  troBtee 
without  his  authority  (r). 

In  a  recent  case,  in  which  a  dealer  in  cycles  had  advertised 
his  goods  in  a  maimer  which  satisfied  the  Court  that  be 
intended  the  pubiie  to  believe  that  the  plaintiffs  (the  pro- 
prietors of  The  Times  newspaper)  were  either  the  vendors, 
for  whom  he  acted  as  manager,  or  were  partners,  with  him, 
or  in  some  way  connected  with  the  sale  of  such  cycles,  it  was 
held  that  as  the  plaintifiFs  were  exposed  to  some  risk  by  the 
nnauthorised  use  by  the  defendant  of  the  name  of  their 
newspaper,  an  interlocutory  injunction  ought  to  be  granted 
restraining  the  defendant  from  in  any  way  representing  that 
the  cycles  offered  by  him  for  sale  were  offered  for  sale  by  the 
plaintiffs,  and  from  in  any  way  holding  oat  The  Timet  to  be 
the  owners  of,  or  connected  with  his  business  («) . 
fartaer  in  4  A  partner  in  a  patent  will  not  be  restrained  from  pablishing 

Eth  an  tmnut  *  ^ok  containing  an  account  of  the  invention  (() .  A  partner 
at  the  iDTCDtjoD.  ^Jjq  geeks  to  restrain  his  co-partner  from  violating  the  tenna 
»e^  i^rimut  "f  a  partnership  agreement,  or  his  duties  as  a  partner,  most 
io  equity.  jjg  jjjjjg  jg  show  that  he  is  able  and  willing  to  perform  his  own 

part  of  the  agreement,  and  has  fnlfiUed  the  duties  incumbent 
on  himself  In).  However  improper  the  conduct  of  his  co-partner 
may  have  been,  a  partner  may,  by  his  own  acta,  debar  and 
preclude  himself  from  relief  in  equity  (x).  Acquiescence  in 
the  act  complained  of  may  disentitle  a  partner  to  relief  against 
his  co-partners  iy). 
DiBertaoa  of  It  may  be  observed  that  the  appointment  of  a  receiver  in 

whi<A^a^re^iTer  Partnership  cases  always  operates  as  an  injunction,  though  the 

is  t4>pDiiit( 
BD  injanct 

*™'                          (9)  Seeflfl»i/iY.  Webater,  lOBeav.  Ch.  142. 

561;   Bullock  V.  Chaprnan,  2  He  Q.  («)  SmrtA  v.  FroHiont,  3Sw.S30; 

&  S.  211.  Cotui  V.  Jfarrit,  T.  A  E.  524. 

(r)  South  v.    Webittr,  10  Beav.  (x)  Litammod    v.    CaMwrll,   U 

561.  Price,  97. 

[«)  WaUer  v.  A$kfon,  (1902)  2  Ch.  (y)  OlaamjigtoH    v.    Thvxiitet,   1 


Sim.  &  St.  125. 


(()  Hawkim  v.  Blac/fford,  1  L.  J. 
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act  upon  the  same  principlea  as  when  it  grants  or  refuses  an  Ci'p-  ^^- 
urderfor  an  injunction.  An  injunction  may  exclude  one  of  the 
partners  from  the  management  of  the  partnership  affairs,  but 
the  appointment  of  a  receiver  excludes  the  plaintiff  as  well 
SG  the  defendant,  the  Court  taking  upon  itself,  through 
the  receiver,  the  management  of  the  partnership  affairs.  It 
therefore  does  not  follow  that  because  the  Court  will  grant  an 
injunction  it  will  also  appoint  a  receiver,  or  that  because  it 
refuses  to  appoint  a  receiver  it  will  also  decline  to  interfere 
by  injunction  (z).  The  Court,  however,  will  often  grant  an 
iojanction  as  well  as  appoint  a  receiver,  to  mark  its  sense 
of  the  impropriety  of  the  conduct  of  those  whom  it  specially 
restrains  (a). 

(i)  LindJey  on  Partnerehip,  325 ;  (a)  Ecana  v.   Coiftiiry,  3  Drew. 

Eerr  on  Geceivere,  78.    See  Emiiii      82 ;  Lindley,  525. 
V.  Cottiilry,  3  D.  11.  &  G.  All. 
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CHAPTER    XVI. 

INJUNCTIONS   AQAINST    TRUSTEEB. 

Ohap-  ^YI.         A  TSD8TEB  may  not  use  the  powers  which  the  trust  confers  on 

him  at  law,  except  for  the  legitimate  purposes  of  the  trust.   If  he 

attempt  to  do  so,  the  Court  will  restrain  him  by  injunction  (a). 

injnnotion  In  Pechd  V.  FowUr  {b),  a  case  in  the  Exchequer,  it  is  said 

improper  Ktl«     ^  havB  been  held  that  a  cestui  que  trust  could  not  restrain  an 

by  trntteo.         imprudent  sale  by  a  trustee  ior  sale,  because,  as  he  might 

proceed  against  the  trustee  for  the  conseqaential  damage,  the 

injury  was  not  irreparable,  but  Sir  John  Leach,  under  similar 

circumstanceB,  granted  an  injunction  (o),  and  other  authorities 

show  that  the  jurisdiction  rests,  not  upon  the  irremediable 

nature  of  the  mischief,  but  upon  the  breach  of  trust  {d). 

When  a  sale  of  trust  property  is  conducted  in  such  a  manner, 
as  to  constitute  aa  between  the  trustees,  having  the  power  oi 
sale,  and  the  cestui  que  trust,  a  breach  of  trust,  the  Court  will 
at  the  suit  of  the  cestui  que  trust  restrain  both  the  purcbaBer 
and  the  trustees  from  completing  the  saie(f).  The  smallness 
of  the  interest  of  the  plaintiff  and  the  fact  that  she  was  an 
infant,  and  that  the  suit  might  have  been  instituted  from  other 
motives,  were  held  not  to  be  sufficient  reasons  for  refusing  an 
injunction  (/). 
By  the  Trustee  Act,  1893  (jf),  it  is  provided,  in  effect,  thai 

(a)  BalU   v.  StriiU,   I   Ha.   146 ;  903 ;  and  we  Dunn  v.  Flood,  28  C, 

M'Fadden  y.  Jenhjm,  1  Ph.  153.  D.  086. 

(6)  2  AnBt.  349.  (/)  Danix  v.  OiiMmgham,  8  Ch. 

(c)  AuoD.,  6  Madd.  10.  903. 

{d)  Att.-Gai.  T.   Curporatimi  0/  (j/)  Sect.   14.      This  section  le- 

Liverpool,  1  Jf.  &  C.  210;  Att.-Gm.  enacts  sect  3  of  the  Trustee  Act, 

V.  Aspitialt,  2  M.  £C.6t3;  Ballt  v.  1»8S,  and  only  applies  to  galesmftde 

Strutt,  ante.  aft«r  the  24th  December,  1SS3. 

(f)  Datice  V.  Guldiny/inm,  8   Ch. 
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no  sale  made  by  a  trustee  shall  be  impeached  by  a  beneficiary  __  Ch*P-  XVI. 
upon  the  ground  that  the  conditions  are  depreciatory,  unlesa  it 
appears  that  the  consideration  lor  the  sale  was  thereby  rendered 
inadequate ;  and  that  no  sale  made  by  a  trustee  shall,  after 
execution  of  the  conveyance,  be  impeached  as  against  the  pur- 
chaser upon  the  ground  that  the  conditions  were  depreciatory, 
unless  the  purchaser  was  acting  in  collusion  with  the  trustee  (g) . 

A  man  who  has  a  common  interest  with  others  in  a  trust 
fond,  or  trust  estate,  is  entitled  to  sue  on  behalf  of  himself  and 
the  others,  for  the  protection  of  the  property,  by  injunction  (A), 

A  trustee  may  bring  an  action  against  his  co-trustee  to  pre- 
vent a  breach  of  trust.  If  a  breach  of  trust  be  threatened  by  a 
trustee,  it  is  the  duty  of  a  trustee  to  prevent  it  by  injunction  (i). 

Where  an  injunction  has  been  granted  against  trustees  and 
new  trustees  are  appointed  who  with  knowledge  of  the  order 
do  the  act  restrained  by  the  injunction,  they  will  be  committed 
for  contempt  {k). 

If  a  voluntary  settlement  be  binding  on  the  settlor,  an  injunc-  ToiantATj 
tion  may  be  had  to  restrain  the  commission  of  any  act  by  which  b«  enforcmL 
the  settlement  may  be  defeated  ({).  A  mere  trust  for  the  pay- 
ment of  debts,  executed  by  a  man  behind  the  backs  of  his 
creditors,  and  without  communicating  with  them,  is  not  binding 
on  the  debtor,  but  he  may,  in  general,  revoke  the  authority 
given  to  the  trustees,  who  are  merely  his  agents.  In  a  case 
where  a  man,  having  executed  such  a  deed,  afterwards  varied 
the  trusts  of  the  deed,  the  Court  would  not  interfere  at  the 
suit  of  a  creditor  under  the  first  deed  to  restrain  the  trustees 
from  executing  the  subsequent  trusts  {m).  The  case,  however, 
is  different  if  the  creditor  is  a  party  to  the  arrangement  (n), 
or  if,  though  not  a  party  to  the  arrangement,  he  has  been  told 

i<l)  For  note  (j))  BOe  p.  456.  16  Vee.  S12. 

{h)  5ro«  V.  BrrlitT,  4  Price,  346;  (hi)   ll'alwi/nn  v.   Cwiitli,  3  Mer. 

and  see  OnL  16,  it.  36,  37.  707,  3  Sim.  14 ;  Jlil!  v.  CurOon,  2 

W  See   Jtf    Chertuy    Market,   6  M.  &  K.  311;  JuAm  v. /amw,  8  C. 

Price,  261.  279.  D.  744  (C.  A.). 

(i)  Avory  v.  Aixhtwe,  30  W.  E.  {")  M'Kinaon  v.  Slemarf,  1  Sim. 

3Ba,  N.  S.  76 ;  Motdefiore  v.  Itrown,  7  H. 

W  See  Simttinvuode  v.  SUichMe,  L.  241. 
Coop.  102 ;  Maditiitie  v.  Madxuzif, 
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ci^P-  ^Tl.  by  the  debtor  that  he  may  look  to  the  property  comprised  in 
the  deed  for  the  payment  of  his  demand  (u).  Where  a  man 
creates  a  trust  for  particular  persons,  and  not  for  his  creditors 
generally,  it  cannot  be  revoked  (p). 
Ttnrt  deals  for  The  Court  Will  enforce  by  injunction  trust  deeds  tor 
religious  bodies,  or  for  the  purposes  of  education.  If  a  living 
or  the  right  of  electing  the  incumbent  of  a  parish,  is  vested  in 
trustees,  or  a  particular  body,  and  an  improper  appointm^t 
is  made,  the  Court  will  restrain  by  injunction,  the  traetees 
from  presenting  the  person  so  appointed  to  the  bishop  for 
institution  (q),  and  will  also  restrain  the  person  so  appointed, 
or  any  other  person  than  the  person  properly  appointed,  from 
performing  divine  service  in  the  church  or  chapel  (r).  So,  also, 
if  a  man  be  elected  or  appointed  minister  of  a  dissenting  chapel, 
improperly  or  not  in  the  mode  provided  for  by  the  deed  of  trust, 
the  Court  will,  on  a  proper  application  being  made,  restrain 
him  by  injunction  from  officiating  as  pastor  or  intermeddling 
with  the  services  and  disturbing  a  pastor  duly  elected  in  the 
performance  of  divine  service  (s).  So,  also,  if  the  minister  or 
pastor  of  a  chapel  has  been  improperly  dismissed,  the  Coart 
will  restrain  the  governing  body  from  hindering  him  in  the 
discharge  of  his  office  (f). 

If  ministers  of  dissenting  chapels  hold  tenets  differing  from 
those  of  the  founders,  they  will  be  restrained  by  injunction 
from  preaching,  although  elected  by  b  majority  of  the  trustees 
or  the  congregation,  as  it  is  not  in  their  power  to  alter  the 
designed  objects  of  the  institution  (u).     So,  also,  the  Court 

(o)  AdoH  T.   WcKxlgate,  2  M.  &  K.  (g)  Prmj  v.  Shipway,  4  D  *  J- 

492;   Harlaiid  t.  Binkt,   13  Q.  U.  353;   Cimprr  v.  Gordon,  8  Eq.  258. 

713;  Higgrri  v.  Evant,  3  E.  &  B.  See,  as  to  form  of  order.  1  Set.  ■2a 

3C7.     SeeSi/HHof  v.  Simpton,  5  H.  (()   Dangara  v.  Rimz,   28  Beat, 

L.    145;  Joliat  v.   Jamea,   8  C.  D.  233;  JH.-Gew.  T.iJaHsar.,33Beav-- 

744  (C.  A.).  621.     See  Dtan  v.   Burnett.  9  Eq. 

(p)  Neu;  Prance   a„d   (lorrariri  627,  6  Ch.  490. 

Trvttft  V.  lltmti-ig,  {18»7)  2  Q.  B.  (»)  AU.-(ltn.    v.    Wehh,   4  H». 

19,  25  (C.  A.).  572  ;  Att.-Oeii.  v.  Mutiro,  2  De  G. 

((/)   Carter  v.   Crop}eij,  S  D.  M.  &  &  S.  122  ;  Ati.-Oni.  y.  JtfHnfofi,  I 

G.  C80.  D.  M.  &  G.  86.     See  Shore  f.  AH.- 

{r)  AU.-Oeii.   V.   Earl   of  Point,  Gtii.,  9  CI.  &  Fiu,  355;  Att.'Ot*. 

Koy.  888.  v.  7/titt"i(,  Dm.  480. 
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will,  upon  a  proper  ease  being  made  oat,  reatrain  a  chapel     "^p-  ^^J- 

from  being  used  or  enjojed  by  persons  not  contemplated  by 

the  deed  of  foundation,  and  will  restrain  the  minister  from 

admitting  to  communion  persons  not  contemplated  by  the  deed 

of  foundation  (x).     But  if  the  majority  of  the  congregation,  or 

the  trustees,  have  the  power  of  varying  the  trusts,  or  doctrines, 

the  Court  will  not  interfere  (i/).     In  MUligan  v.  Mitchell  (z), 

Lord  Brougham  would  not  extend  the  injunction  to  restrain  the 

trustees  from  allowing  persons  not  duly  elected  from  ofiSciating 

in  the  meantime. 

In  Riffall  V.  Foster  (a),  the  trustees  of  a  chapel  were 
restrained  from  mortgaging  it  for  a  small  sum  without  apparent 
Decessity. 

In  a  suit  instituted  by  parishioners  for  the  purpose  of  setting  FftrticB. 
aside  the  nomination  of  a  clerk  to  the  bishop  by  the  trustees 
of  the  advowBon  which  had  been  vested  in  them  by  deed  in 
trust  for  the  parishioners,  or  in  the  case  of  a  suit  instituted 
b;  the  minister  of  a  dissenting  body  to  restrain  the  trustees 
from  removing  him,  or  by  the  trustees  or  the  congregation 
to  restrain  a  minister  improperly  elected  from  officiating,  the 
Attorney-General,  it  seems,  need  not  be  made  a  party.  It  is 
a  question  between  trustee  and  cestui  que  tiiist  and  the  suit 
may  be  by  action,  and  need  not  be  by  information  (/>).  So, 
also,  the  regulation  of  the  establishment  of  a  dissenting 
chapel,  not  possessing  a  fixed  income,  but  supported  only  by 
voluntary  contribntions,  is  the  proper  subject  of  an  action  and 
not  of  an  information  {c).  An  individual  should  sue  alone, 
where  he  alone  is  interested  {d),  but  the  suit  must  be  on  behalf 
of  himself  and  all  others  who  possess  an  interest  in  common 
with  him,  when  others  are  interested  with  him(f).    All  who 

(j-)  Att.-Gm.  V.  Oonld,  28  Beav.  28  Beav.  233. 

m.  (c)  Daeia  v.  Jnikint,  3  V.  £  B. 

ty)  Att.-Gm.   V.   Etherridi/r,    32  161. 

L.  J,  Ch.  161.  (rf)    irhiiiou  V.  Dran  and  Chapttr 

(!)  1  M.  &  K.  446.  o/StKhater,  7  Ha.  532  ;  Davgitn  \. 

(u)  18  Jur.  39.  Ril-az,  28  Beav.  233. 

(i|  Att.-Grn.  v,  Vmning,  2  Y.  &  {')  Eivn  v.  Vorpwution  of  Awi,, 

C.C.C.  149;   Carter  v.  Crophy,  8  29  Beav.  144;   La»y  v.  Purva,  !3 

D.  M.  4  G.  680 ;  Daumn  v.  Rivaz,  Moo.  P.  C.  389. 
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Ch«p.  ZTi.     8ue  must,  however,  have  an  interest  in  the  subject-matter  of 

the  trust ;  mere  Btrangers  to  the  trnst  cannot  sue  (/). 

Tniat  <ieed  for        The  mode  Set  forth  ill  the  instrument  or  deed  of  fotmdation 

of  m  Mhoo"-"""  or  the  trust  deed,  with  respect  to  the  appointment  or  removal 

muter.  qI  ^  schoolmastev,  must  in  all  cases  be  adhered  to  {ti).    If  the 

founder  of  a  school  gives  no  directions  as  to  the  appointment 

or  election  of  a  schoolmaster,  and  appoints  no  visitor,  he  and 

his  heirs,  as  patrons,  have  the  appointment ;  bat  if  the  fonnder 

appoints  a  visitor,  then  the  visitor  is  entitled  to  appoint  a 

schoolmaster  (It). 

Where  trustees  of  a  grammar-school  have  by  the  foundatbn 
deed  power  to  remove  a  schoolmaster  at  their  discretion,  they 
may  remove  him  without  assigning  any  reason,  so  long  as  the; 
do  not  act  from  corrupt  to  improper  motives  (t)>  But  if  the 
powers  given  to  trustees  to  remove  a  schoolmaster  are  m  the 
nature  of  trusts,  the  Court  of  Chancery  will  entertain  jurisdic- 
tion, and  prevent  a  corrupt  or  improper  exercise  of  them  (i). 
Thus,  where  trustees,  with  powers  to  remove  a  schoolmaster, 
deprive  him  of  his  office,  from  improper  motives,  because  he 
had  voted  for  a  certain  candidate  at  a  particular  election  (0>or 
arbitrarily,  without  giving  him  an  opportunity  to  answer  the 
charges  against  him  (m),  the  Court  declared  such  removals  void. 
In  Willia  v.  Childe  (a),  power  having  been  given  to  the  trustees, 
under  a  scheme  of  the  Court  for  the  regulation  of  &  grammar- 
school  which  had  been  founded  by  King  Edward  the  Sixth,  to 
remove  the  schoolmaster  "  upon  such  grounds  as  they  shall  in 
their  discretion  in  the  due  exercise  and  execution  of  the  poverB 
and  trusts  reposed  in  them  deem  just,"  Lord  Langdale,  being 
of  opinion  that  the  scheme  of  regulation  did  not  confer  on  the 
trustees  a  power  to  dismiss  the  master  arbitrarily  upon  any 

{/)  lb.  Fin.  241. 

(i/)  Toimto/Saiopv.  Att.-Gen.,2  (T)  Daimner    v.     a-rpomtlon    '■/ 

Bro.  P.  C.  402.  Chippenham,  14  Ves.  245. 

(A)  Att.-Oen.  V.  Lord  Carrington,  (m)  JU  Phiiippt'  ChariUj,  9  Jur. 

4  De  O.  &  S.  140.  959 ;  Re  FremingUm  School,  10  Jar. 

<0  Il»j.  V.  DarliLijUm   School,   6  512 ;    Fither   v.   JadMon,  (1891)  2 

Q.  B.  6S2 ;  Hnymau  v.  Oovmtitri  Ch.  84. 

of  Rugby  School,  18  Eq.  68.  (.i)   13  Beav.  117. 

(!i)  See  QibevH  v.  Moss,  7  a.  & 
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grounds  they  might  deem  just,  free  from  the  control  of  the  Chap,  xn. 
Court,  granted  an  injunction  to  restrain  the  trustees  from 
enforcing  the  dismissal  and  ejecting  the  master.  In  the  same 
case  at  law  (o),  the  Court  of  Exchequer  had  held  that  the 
trustees  bad  a  discretionary  power ;  but  Lord  Langdale,  never- 
theless, granted  the  injunction. 

A^  man  who  seeks  the  aid  of  the  Court  against  the  trustees 
of  a  charity  to  restrain  them  from  removing  him  from  his  office 
need  not  obtain  the  sanction  of  the  Charity  Commissioners, 
unless  the  claim  to  snch  reUef  involves  the  administration  of 
the  trust  (2»)-  So  also  the  governors  of  a  charity  school  who 
have  dismissed  their  schoolmaster  may  bring  an  action  to 
restrain  him  from  teaching  at  the  school  and  remaining  in 
possession  of  the  school-house,  without  obtaining  the  sanction 
of  the  Charity  Commissioners  (q). 

The  jurisdiction  of  the  Court  over  public  schools,  as  respects 
the  removal  of  a  schoolmaster,  does  not  apply  to  schools  main- 
tained by  private  funds.  The  mere  incorporation  of  the 
trustees  of  a  private  establishment  does  not  subject  them  to 
the  same  rules  as  those  which  affect  public  establishments  (r). 
Nor  has  the  Court  jurisdiction  where  there  is  no  trust,  and  the 
schoolmaster  is  only  an  officer  of  a  corporation.  If  unjustly 
removed  he  must  appeal  to  the  visitors  {«). 

Where  trustees  disagree  amo^g  themselves,  so  that  the  trust  d 
cannot  be  properly  carried  on  without  the  assistance  of  the  ^ 
Court,  a  receiver  will  be  appointed  (().     So  also,  where  one  of 
the  trustees  is  excluded  by  the  others  from  taking  part  in 
administering  the  trust,  this  is  a  ground  for  the  appointment 
of  a  receiver  (h). 

((-)   Doe  <Um.   Willit  t,   Chililr,  5  v.  Shtrhornr  Iloijiilal,  18  Beav.  23(i. 

Exch.  894.  As  to  the  power  of  removing  school- 

{f)  RendeU   T.   Blair,   45   C.   D.  masters  under  tfae  Charitable  Trusts 

139;  Fiiher  v.  JadiKm,  (1891)  2  Acts,  18S3  and  1869,  see  16  &  17 

Ch.  84 ;  itoote  v.  Dawson,  {189o)  1  Vict,  o,   137,  e.  22,  and  23  &  24 

Ch.  489.  Tict.  c.  136,  B.  14. 

(5)  Rdme  v.  Out/,  5  C.  D.  901.  {()   Wilaoii  v.  Wilion,  2  Ke.  249 ; 

(r)  Oibion  V.  Jtott,  ~  CI.  &  Pin.  Hart  v.  Deiiham,  W.  N.  (1871)  2; 

241.  Bagai  v.  Siigot,  10  L.  J,  Ch.  116; 

(»)  Whieimi  v.  Dtayi  and  Chapter  Swale  v.  Stuale,  22  B.  584, 

of  lioeheater,  7  Ila.  532 ;  AU.-Grii.  (u)  Swale  v.  Swale,  aiii(. 
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INJUNCTIONS    BETWEEN    UORTGAOOR  AND   MOBTGAOEE. 

As  long  aa  anything  remaine  due  on  the  mortgage  security  a 
mortgagee  may  pursae  all  his  remedies  concurrently.  He  may 
bring  actions  oi  covenant  and  ejectment,  and  may  at  the  same 
time  proceed  to  foreclose  the  mortgage  (a).  If  he  forecloses 
and  afterwards  sues  on  the  covenant  to  pay,  he  thereby  opeDS 
foreclosure ;  but  if  he  eues  on  the  covenant  and  does  not  get 
fully  paid,  he  may  still  go  on  and  foreclose  the  mortgage.  Bat 
if  he  has  been  fully  paid  by  means  of  his  personal  remedy 
under  the  covenant,  he  cannot  touch  the  estate,  and  is  pre- 
cluded from  all  proceedings  aft6rward8(!<).  There  may,  how- 
ever, be  cases  of  fraud  or  epecial  contract  or  other  peculiar 
circumstances  which  will  deprive  a  mortgagee  of  his  right  fa) 
pursue  all  his  remedies  concurrently(c). 

The  Court  has  no  jurisdiction  to  restrain  a  mortgagee  from 
selling  under  a  power  of  sale,  provided  he  keep  within  the 
terms  of  the  power  and  no  case  of  fraud  be  made  ont(</). 
But  the  mortgagee  will  be  restrained  from  selling  without 
satisfying  any  condition  which  by  the  mortgage  deed  is 
imposed  upon  the  exercise  of  the  power  ((?). 

A  mere  offer  unaccompanied  by  actual  tender  of  the  monies 
due  is  not  sufficient  to  prevent  a  saleC/}.     So  long  as  the 


(«)  Schoole  T.  Sail,  1  Set.  &  Lef. 
176;  Lnckhart  v.  Hanhj,  9  Beav. 
349;  Wille*  v.  Devett,  1  De  G.  &  S. 
392. 

ih)  Palmer  v.  Heudric,  27  Beav, 
p.  351 ;  Kinnaird  v.  TruUopr,  39 
C.  D.  636,  &14. 

(f)  CmMl  V.  Sacon,  10  Beav. 
1.>S;  r,ilmer  v.  Uen-lri'-,  21  Bmv. 


((/)  See  Jenhiiit  v.  Jma,  2  Giff. 
!)9  ;  Hariling  v.  Pingry,  10  Jur.  S. 
8.  872  i  Warner  v.  Jawb,  20  C.  D. 
220. 

W  See  GUI  V.  Sticton.  \i  W.  B. 
490 ;  and  see  Robbios,  S93. 

(/)  Matthie  V.  Eihiard,.  16  L.  J. 
Ct'.  40;-. 


oyGoot^le 


INJUNCTIONB   BETWEEN    UORTQIOOR   AND    UOKTOAaEE.  463 

mortgagee  is  acting  hoiuijide,  he  can  only  be  stopped  by  tender    Chap,  xvn. 

of  the  principal  monies  due,  interest  and  costs  (.9) :  or,  if  an 

action  is  pending,  by  payment  into  Court  of  the  amount  which 

the  mortgagee  claims  to  be  due  to  him(/t)'     If.  however,  it 

appears  upon  the  face  of  the  mortgage  deed  that  the  mortgagee 

is  claiming  more  than  is  due  to  him,  the  mortgagor  will  not 

be  required  to  pay  into  Court  the  full  amount  claimed  {i). 

Sect  7  of  the  Bills  of  Sale  Act,  1882,  which  prevents  Bilk  of  s>leA<it, 
seizure  of  personal  chattels  under  a  bill  of  sale  except  for  the  ' 
causes  therein  mentioned,  provides  (inter  alia)  that  the  grantor 
may  within  five  days  from  the  seizure  or  taking  possession  of 
any  chattels  apply  to  the  High  Conrt,  or  to  a  judge  thereof  in 
chambers,  and  snch  Court  or  judge,  if  satisfied  that  by  payment 
or  otherwise  the  cause  of  seizure  no  longer  exists,  may  restrain 
the  grantee  from  removing  or  selling  the  said  chattels,  or 
may  make  such  other  order  as  may  seem  just. 

A  sale  by  a  mortgagee  under  a  power,  even  with  stringent 
couditions,  will  not  be  stopped  on  light  grounds  (A:).  A  mort- 
gagee, however,  may  be  restrained  from  completing  a  sale  and 
80  creating  fresh  rights,  when  a  good  equitable  case  is  made 
out(0-  Where  a  special  authority  to  sell  has  been  given  to  a 
person,  and  it  is  alleged  that  it  has  been  revoked  at  law,  an 
injunction  will  not  be  granted  to  restrain  a  sale  unless  the 
power  has  been  revoked  in  equity.  Thus  in  Harcourt  v.  Rama- 
boUom,{m),  an  injunction  to  restrain  the  exercise  of  a  power  of 
sale  given  to  secure  a  balance  to  be  ascertained  by  an  abitrator 
was  refused  although  the  award  was  made  after  the  plaintiff  had 
executed  a  deed  for  the  purpose  of  revoking  his  authority. 

If  special  circumstances,  however,  be  made  out,  a  mortgagee 
will  be  restrained  by  injunction  from  selling  under  his  power 
of  Bale.    Where,  for  example,  the  mortgagee  of  the  property 

(3)  PayiUer  v.  C'areui,  Kay,  App.  (i)  ffickson  v.  Barlow,  23  C,  D, 

36;    mn   V.   Kirkwood,   28  W.  11.  690  (C.  A.). 

3J9,    W.   N.    (1S80)    22.       Comp.  (k)  Kerihaw  v.  Eulow,  1  Jur.  N. 

I'aiw  V.   Edioardt,   8   Jur.   N.  S.  S.  974 ;  Macleod  v.  Jonu,  24  C.  D. 

Vm;  Jenliiu  v.  Jonu,  2  GifE.  99.  pp.  296,  299  (C.  A.). 

(/.)  Hickion  v.  Dnrlcw,  23  C.  D.  (0  BouII(t  v.  M«ti«tl  Liiaa.  &c., 

690  (C.   A.)  ;    Hill    v.   Kirkwood,  Auodation,  W.  N.  (1869)  80. 
oiilf.  (m)   1  J.  &  W.  503. 
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of  a  comp&ny  was  also  a  shareholder  in  the  company  aod  had 
presented  a  petition  for  binding  up  the  company,  he  was  re- 
strained from  exercising  his  power  of  sale  under  the  mortage 
until  the  hearing  of  the  petition  (n). 

The  ordinary  rule  that  the  Goart  will  not  grant  an  interlocu- 
tory injunction  restraining  a  mortgagee  from  exercising  hia 
power  of  sale  except  on  the  terms  of  the  mortgagor  paying 
into  Court  the  sum  sworn  by  the  mortgagee  to  lie  doe  for 
principal,  interest,  and  costs,  does  not  apply  to  a  case  where 
the  mortgagee  at  the  time  of  taking  the  mortgage  was  the 
solicitor  of  the  mortgagor.  In  such  a  case  the  Court  will  look 
to  all  the  circumstances  of  the  case,  and  will  make  snch  order 
as  will  save  the  mortgagor  from  oppression  without  iujuring 
the  security  of  the  mortgagee  (o) . 

The  mere  institution  of  a  redemption  action  does  not  affect 
the  mortgagee's  power  of  sale  (p) ;  nor,  it  is  submitted,  will  the 
commencement  of  a  foreclosure  action  by  the  mortgagee  prerent 
his  exercising  the  power  of  sale. 

A  mortgagee  in  exerciBing  his  power  of  sale,  is  not  a  trustee 
for  the  mortgagor  (5) ,  even  where  the  mortgage  is  in  the 
form  of  a  trust  for  sale  (r) ;  and  a  sale  by  a  mortgagee  at  an 
undervalue  will  not  he  set  aside,  unless  the  price  is  so  inade- 
quate as  to  be  evidence  of  fraud  (s).  In  fact  the  only  obliga- 
tion upon  a  mortgagee  selling  under  his  power  of  sale  is  that 
he  should  act  in  good  faith.  In  determining  whether  the 
mortgagee's  conduct  in  this  respect  conies  up  to  the  required 
standard,  regard  mast  be  had  to  the  circumstances  of  the 
particular  case  (0. 

A  legal  mortgagee  of  business  premises,  such  as  an  hotel, 
who  is  prevented  by  the  mortgagor  from  taking  possession 


(w)  Ex  parU  Fell,  29  W.  E.  881, 
W.  N.  (1881)  123. 

(0)  Sfadeod  v.  Jones,  24  C.  D. 
289  (C.  A). 

(p)  AdaTM  V.  Scott.  T  W.  E.  213. 

(q)  Warner  v.  Jacob.  20  C.  D. 
220;  Farrar  v.  Farrar»,  Limited, 
40  C.  D.  395,  410,  411  (C.  A.); 
Kn-neiiij  V.  De  Trafford,  (1896)  1  Ch. 


TC2;  (1897)  A,  C.  180. 

(r)   Warner  y.JoMib,  20  CD.iiO. 

(»)  Warner  v.  Jamb,  20  C.  D. 
p.  224 ;  and  see  Kennedy  f.  Dr 
Trafford.  (1891)  A.  C.  180. 

(()  A'en7irrfyv.Z)erra/or</,(1897) 
A.  C.  180,  185,  192 ;  Mid  see  .Vb« 
T.  Morion,  (188»)  1  Ch.  873;  (1900} 
I  Ch.  29. 
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under  the  mortg&ge  may,  provided  that  the  mortgage  inclndes  Obtp-  XVii. 
the  goodwill,  obtain  on  interlocatory  application  an  order  {or 
the  appointment  of  a  receiver  and  manager,  and  an  injunc- 
tion restraining  the  mortgagor  from  interfering  with  the 
management  of  the  basineBS  and  the  posseasion  of  the 
premises  (w) . 

Where  a  mortgagee  has  appointed  a  receiver  under  the 
Conveyancing  Act,  1881,  the  Court  will  restrain  the  mortgagor 
from  distraining  for  rent  due  from  a  tenant  of  the  property. 
This  will  be  done  even  in  a  case  where  the  receiver  is  negligent 
ia  collecting  the  rents  (,x). 

A  mortgagee  with  a  power  of  sale  is  in  the  position  of  a  Mortgagee  mtii 
trustee  for  the  mortgagor  and  those  claiming  ondei'  him  of  the  »  ruiutse  ° 
surplus  monies  that  may  remain  after  satisfaction  of  what  is  "*  '"tI"*- 
owing  under  the  mortgage  (y) ;  and  he  may  be  ordered  to  pay 
interest  on  such  surplus  monies  in  his  hands (;). 

The  trustee  of  a  chapel  belonging  to  a  public  body,  being  Mortgagee  kiao 
also  a  mortgagee  of  the  chapel  under  an  instrument  executed 
for  the  purposes  of  the  trusts,  will  not  be  restrained  from 
exercising  the  rights  of  a  mortgagee,  although  in  opposition  to 
the  trusts  (a). 

When  an  advowson  is  the  subject  of  a  mortgage,  the  Court  Mortgage  of 
will,  upon  the  tender  of  the  mortgage  monies  by  the  mortgagor,     '"™°''" 
restrain  the   mortgagee   from   presenting,  though  a  bill   for  FreHPution. 
foreclosure  has  been  instituted.     The  mortgagee  does  not  till 
after  foreclosure  acquire  a  right  to  present  {b). 

A  mortgagor  of  a  ship  remaining  in  possession  retains  under  Horig^ge 
the  Merchant  Shipping  Act,  1894  (c),  all  the  rights  and  powers 
of  ownership,  and  his  contracts  with  regard  to  the  ship  will 

(u)   Truman  i   Co.  v.  Redgraix,  Jacob,  20  C.  D.  220. 

18  C.  D.  547 ;  Whitley  v.  ChaUU,  (?)  Charlu  v.  Jtmet,  33  C,  D. 

(1892)    1    Ch.  64;    and   Bee   In   re  544;    Eley   v.  Bead,  76  L.  T.  39 

Lmt  Hotel  Co.,  (1902)  1  Ch.  332.  (C.  A.). 

(x)  Bayly  v.  We«t,  W.  N.  (1884)  (n)  Atl.-ffea.   v.   Hardy,   1   Sim. 

197 ;  51  L.  T.  765 ;  WoolOon  v.  Hom,  N.  a  338. 

(1900)  1  Ch.  788.  (S)  Amhtirrt  v.  Bawling,  2  Vem. 

iy)  Cholmondeley    v.    Clinton,    4  401.     See   Oiirdiatr   v.    Oriffith,  2 

Bligh,  1,  per  LordEldon;  Jenk-iiu  F.  Wme.  403. 

T.  Jontt,  2  Gift  108 ;    Wamer  v.  (<;)  57  &  58  Vict.  c.  60,  b.  34. 

K.I.  30 
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_  be  v&lid  and  effectual,  provided  hia  de&linge  do  not  materiall; 
impair  the  secntity  of  the  mortgage.  The  Coart  nill  rea^m 
the  mortgagee  from  interfering  with  the  due  execution  of  such 
contracts.  When  a  mortgagor  in  poBsesBion  had  entered  into 
a  charter-party,  the  mortgagees  were  restrained  at  the  snit  of 
the  charterers  from  dealing  with  the  ship  in  derogation  of  the 
charter-party  (d). 

The  mortgagee  of  an  equity  of  redemption  may,  on  a  proper 
case  being  made  ont,  obtain  an  injanction  to  restrain  tbe 
mortgagee  or  other  person  in  possession  of  the  legal  estate 
from  paying  over  to  the  mortgagor  the  surplus  rents  or  monies 
which  remain  after  the  satisfaction  of  his  own  claim  («)• 

Under  the  old  law  a  mortgagee  having  the  legal  estate  could 
not,  except  under  special  circumstances,  obtain  a  receiver, 
because  he  could  take  possession  under  his  legal  title  (.0> 
But  since  the  Judicature  Acts  the  Court  may,  in  its  discretion, 
appoint  a  receiver  at  the  instance  of  a  legal  mortgagee  (cr). 
A  mortgagee,  however,  who  has  once  taken  possession,  cannot 
relinquish  it  at  his  pleasure.  Having  once  assumed  tbe 
responsibilities  attaching  to  a  mortgagee  in  poesession,  he 
cannot,  at  his  own  pleasure,  get  rid  of  them ;  and  as  a  general 
rule  the  Court  will  not,  by  appointing  a  receiver,  assist  him 
to  do  so  {h) . 

A  receiver  will  not  be  appointed  at  the  instance  of  a  poiBne 
mortgagee  if  a  prior  legal  incumbrancer  is  in  possession,  unless 
the  applicant  will  pay  off  the  prior  mortgagee's  demand.  If 
the  prior  incumbrancer  be  not  in  possession,  a  puisne  mort- 
gagee may  obtain  the  appouitment  of  a  receiver,  without 
prejudice  to  tbe  right  of.  the  prior  mortgagee  to  apply  for 
possession  (^) . 

An  equitable  mortgagee  by  deposit  of  deeds  may  obtain  as 
injunction,  or  the  appointment  of  a  receiver,  for  protection  of 

(-0   Collint  T.  Lnmport,  4  D.  J.  &  p.  239. 
S.  500.  iff)  Jit  liythfrfh,  42  C.  D.  390. 

{•■)  Btntty  V.  Stii-tU,  1  J.  &  W.  (6)  lb. ;  but  see  TiUelt  v.  .Vij™. 

647;   Parker  v.   Calcra/t,  6  Madd.  25  C.  D.  238. 
11 ;  Jtnkiut  V.  Joirn,  2  Gifl.  99.  (i)  Bemey  v.  Setc^l,  1  J.  &  W. 

(/)  BfTHty  V.  Snofll,  1  J,  &  W.  647;  Brooki  v.  ffreot&wrf,  ibi  176: 

647  ;    TillM  v.  Nixm,  25  C.  D.  and  see  Seton,  759.  760. 
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his  Becarity  (A;)-     So  also  may  a  mortgagee  by  assignment  of     Cb>p.  XVIL 
an  equitable  chose  in  action  (I).     So  also  may  a  man  who  is 
possessed  of  an  eqnitable  lien  (m).    The  lien  which  a  solicitor 
has  on  the  papers  of  his  client  will  be  protected  by  inj  unction  (n) . 

In  an  action  by  an  eqnitable  mortgagee  for  sale  and  fore- 
cloBnre,  an  interim  injunction  was  granted  to  restrain  dealing 
vith  the  legal  estate  till  the  next  motion  day  on  an  ex  parte 
application  by  the  plaintiff,  there  being  ground  to  believe  that 
the  defendant  intended  to  part  with  the  l^al  estate  (o). 

If  a  mortgagor  agrees  to  mortgage  property,  real  or  personal, 
o(  which  he  is  not  possessed  at  the  time,  and  he  receives  the 
consideration,  and  afterwards  becomes  possessed  of  property 
answering  the  description,  a  Court  of  Equity  would  compel 
him  to  perform  the  contract,  and  such  contract  would,  in 
equity,  transfer  the  beneficial  interest  to  the  mortgagee 
immediately  on  the  property  being  acquired ;  provided  that 
the  contract  is  one  of  that  class  of  which  a  Court  of  Equity 
vonld  decree  the  specific  performance  {p) . 

A  mortgagor  in  receipt  of  the  rents  and  profits  has  a 
sufficient  interest  to  enable  him  to  maintain  an  action  for 
an  injunction  to  restrain  an  injury  done  to  the  mortgaged 
premises  without  joining  the  mortgagee  (q). 

When  a  tenant  for  life  proposed  to  mortgage  settled  lands 
under  sect.  11  of  the  Settled  Land  Act,  1890,  under  sncb 
circumstances  that  the  interests  of  certain  annuitants  would 
have  been  prejndiced  thereby,  the  Court  restrained  him  from 
carrying  out  the  mortgage  otherwise  than  subject  to  the 
rights  of  such  annuitants  (r). 

(t)  WhUbread  v.  Jordan,  1  T.  &  346 ;  Siehard*  t.  JPhlel,  Cr.  &  Ph. 

C.  El.  303;  Mfux  v.  Bell,  7  Jur.  79;   WaUon  v.  Lyon,  1D.W..&  Q. 

821;  Badger v.Bodger.nW.H.  160.  288. 

(/)  Lcvittger  t.  Crmnbit,  21  W.  B.  (o)  London  and  County  Banking 

37.  Co.  v.  ZeuiM,  21  C.  D.  400. 

(m)  Solroyd  T.  Marthall,   10  H.  (p)  Holroyd  t.  Marshall,   10  H. 

L.  191 ;  Middlfton  v.  Magnay,  2  H.  L.  211,  per  Lord  Weetbiiry. 

&  M.  233 ;   Ournell  »,  Carrier,  4  (g)  Fairclough  v.  Manhall,  4  Ex. 

Oiff.  666.    As  to  vendor's  lien  in  D.  37.      See  the  Judicature  Act, 

the  (ase  of  land  sold  to  a  railway,  1873,  e.  25,  eub.-a.  (5). 

see  aiife,  p.  108.  (t)  Hampden  v.  Buckiaghameh're 

(")  Stedman  v.  Webb,  4  M.  &  C.  (Earl),  (1893)  2  Ch.  531.  344  (C.  A.). 

80—2 
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Chap.  XYii.        A  mortgagee  may  stipulate  for  a  collateral  advantage  at  the 

StipaiMion  bj     time  and  as  a  term  of  the  advance,  provided  that  the  equity  of 

ro^nT  "     redemption  ia  not  thereby  fettered  and  the  bargain  is  a  fair  and 

ndTMiute.  reasonable  one,  entered  into  without  any  improper  pressure, 

unfair  dealing,  or  undue  influence  (»),     Accordingly,  where  & 

mortgage  of  an  hotel  to  a  brewer  contained  a  covenant  by  the 

mortgagors  that  during  the  continuance  of  the  security  the; 

would  deal  exclusively  with  the  mortgagee  for  all  malt  liquors 

sold  on  the  premises,  and  the  mortgagors  ceased  to  deal  with 

the  mortgagee,  the  mortgage  being  still  sabsisting,  the  Court 

granted  an  injunction  at  the  instance  of  the  mortgagee  (0> 

In  reference  to  stipulations  of  this  character.  Lord  Davey, 
in  a  recent  case  (u),  said: — "The  principle  is  this — that  a 
mortgage  must  not  be  converted  into  something  else ;  and 
when  once  you  come  to  the  conclusion  that  a  stipulation  for 
the  benefit  of  the  mortgagee  is  part  of  the  mortgage  transaction, 
it  is  but  part  of  his  security,  and  necessarily  comes  to  an  end 
on  the  payment  off  of  theloan."  Where,  therefore,  amortgage 
of  a  leasehold  public-house  to  brewers  contained  a  covenant  by 
the  mortgagor  that  he  and  all  persons  deriving  title  under  him 
would  not,  during  the  continuance  of  the  term,  and  vhttker 
any  principal  rtwneys,  or  interett  should  or  thould  not  be  otriag 
under  the  mortage,  sell  any  malt  liquors  on  the  premieeE 
except  such  as  should  have  been  purchased  of  the  mortgageee, 
it  was  held  that  such  covenant  could  not  be  enforced  after 
payment  off  of  the  mortgage  money  ix) . 

Where  a  mortgage  contains  a  stipulation  giving  the  mort- 
gagee an  option  to  purchase  the  mortgaged  premises  or  part 
thereof,  such  a  stipnlation  is  invalid  (j/).  It  would  be  otber- 
wise  if  the  option  was  conferred  by  a  separate  and  independent 
trauBaction  entered  into  after  the  date  of  the  mortgage  (/). 

(i)  Bigg»  V.  HoddinoU,  (1898)  2  whether  this  case  does  not  in  effect 

Cb.  307  (C.  A.).  oremile  the  decision  of  the  Court 

it)  lb.  of    Appeal    ia    Satttley    v.    Wil*. 

(«)  Noaka  Js  Co.,  Ltd.  T.  Siee,  (1899)  1  OL  74"  ;  (1899)  2  Ch.  474. 

(1902)  A.  C.  p.  34.  (y)  Jarrak  Timber  G/rparatioH  t. 

(x)  Noaket  &  Co.,  Ltd.  v.  Rice,  Samuel,  (1902)  2  Ch.  479- 

[1900)   1    Ch.   213;    (1900)   2   Ch.  (i)  LUU  y.   Steve,  (1902)  1  Ch. 

445;    (1902)  A.    C.    24.      Quart,  53;  (1902)  A.  C.  461. 
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CHAPTER    XVIII. 

INJUHGTIONS   AOAIMST    COMPANIES. 

The  Court  will,  on  a  proper  case  being  made  ont,  restrain    ciuip.  XVin. 


companies,  whether  incorporated  b;  Statute  or  constituted 
under  deeds  of  settlement,  from  doing  illegal  acts,  or  vio- 
lating the  duties  which  attach  to  the  relation  of  shareholders 
and  directors,  inter  se. 

The  principles  on  which  the  Conrt  interferes  in  restraining 
a  company  from  doing  illegal  acts  are  the  same  as  those  on 
which  it  interferes  in  other  cases.  If  the  right  at  law  is  clear, 
and  the  breach  is  clear,  and  eerioua  injury  is  likely  to  arise 
from  the  breach,  the  Court  will  interfere  at  once  and  protect 
the  right  by  injunction.  Bat  if  the  right  at  law  is  not  clear 
or  the  breach  is  doubtful,  the  Court,  in  determining  whether 
or  not  it  shall  interfere  by  injunction,  is  guided  by  the  balance 
of  conrenience  and  inconvenience  likely  to  arise  to  the  parties 
from  granting  or  withholding  the  injunction  (a). 

Companies  incorporated  by  Statute  are  bound  to  confine 
themselves  within  the  limits  of  the  powers  which  have  been 
conferred  upon  them  by  the  legislature,  and  to  proceed  in  the 
mode  which  the  legislature  has  pointed  out.  If  a  company 
goes  beyond  the  line  of  its  authority,  and  violates  the  rights 
of  others,  it  becomes  amenable  to  the  jurisdiction  of  the 
Court  by  injunction  (fc). 

Companies  incorporated  for  a  special  pui'pose  exist  for  those  aou  illegal 
purposes  only  for  which  they  have  been  incorporated,  and  for  ^^^bSc 
no  other  purpose  whatever  (c).    The  agency  of  the  company, 

(«)  Fieldm     v.     Laiieathire    and  Watern-ork»  Co.,  2  D.  M.  &  G,  860 ; 

Yorkthire  Baihvay  Co.,  2  De  G.  4  anU,  pp.  83,  126. 
8.  331 ;  Niyrmaa  \.  MiUMl,  5  D.  (c)  Rurldale   Canal  Co.   v.  Rad- 

M.  &G.  673;  «n(e,  pp.  20,  21.  difff,    18    U.    13.    287;    National 

(6)  Frewitt  v.  I.ewi»,  4  M.  4  C.  MamiTe  Co.  v.  Donald,  4  H.  &  N.  8. 
254  ;  Mayor  of  Lieerjniol  t.  Chorley 
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Chap,  xvili-  the  course  of  action,  and  the  sphere  of  action  of  the  company, 
are  limited  entirely  to  that  which  is  defined  by  the  legislatnre. 
What  it  is  empowered  to  do  it  has  a  right  to  do,  and  what  it  is 
not  empowered  to  do  it  most  be  considered  as  having  no  right 
to  do(^.  Those  things  which  are  incident  to,  and  may  reason- 
ably and  properly  be  done  under  the  main  purpose,  though 
they  may  not  literally  be  'within  it,  would  not  be  prohibited  (r). 
The  Court  wilt  restrain  a  company,  which  has  been  incor- 
porated for  a  special  purpose,  from  going  beyond  or  exceeding 
the  scope  of  such  purpose.  Thus,  a  railway  company  vae 
restrained  from  carrying  on  the  business  of  coal  merchants  fj), 
or  the  business  of  a  shipping  company  or  of  brewers  (^),  or 
from  purchasing  shares  in  another  company  (k).  A  compftn; 
formed  to  make  and  deal  in  railway  carriages  cannot  purchase 
a  concession  for  making  a  foreign  railway  (t) ;  and  on  Uie 
same  principle  a  company  formed  solely  for  the  purpoBe  of 
carrying  on  the  business  of  life  insurance  was  restrained  from 
carrying  on  the  businesB  of  marine  insurance  (it). 

"  It  is,"  said  Lord  Hatherley,  "  a  principle  of  public  policy 
that  where  Parliament  has  authorised  a  company  to  raise  a 
targe  capital  for  a  specific  purpose,  the  privilege  confers  no 
right  upon  the  company  to  employ  their  capital  in  competition 
with  the  general  public  upon  speculations  of  a  different  kind"  (f|. 
Acti  illegal  Proceedings  to  restrain  a  railway  company  or  other  public 

the  pBbiic  body  from  exceeding  its  powers  should  be  instituted  by  the 
Attorney-General.  A  rival  company  is  not  qualified  to  repre- 
sent the  rights  and  interests  of  the  public  (»t).    But  a  private 

(rf)  Stotkport  DUtrid  Waferworks  (A)  Grrat  Wett^n  ifOi/uxiy  Co.  t. 

Co.  V,  Mayor,  Ac,,  of  MancIiegUr,  9  Metrnfiolitau  Bailtoay  Co.,  32  L.J. 

Jut.  N.  S.  268.  Ch.  382. 

(e)  Att.-Qen.Y.Oreat  EatltrnJtail-  [>)  Ailibury  Carriage  Co.  y.Hiclie. 

wwy  Co.,0  A. C.48I,i>frLonlBl8ck-  L.  fi.  7  H.  L.  653. 

tram;   London  and  iforth    Wettrrn  (A)  Phtenix  Li/e  Atiurautt  Co.,i 

SailivayCo.y.Pricf,nQ..'B.J).4S5,  J.  &  H.  «1. 

iS9;  Staggv.Medivay {Upper) Navi-  (I)  Hare  v.   London   and  .Vc-ril 

gation  Co.,  (1903)  1  Ch.  169(C.A.).  IlMferu  Itailimy  Co., 2 J. &. H.  109; 

(/)  Att.-ae'i.  V.  Qreat  Northern  and  Bee  AU.-Ot)^.  v.  Grmt  Xorthertt 

Baiitray  Co.,  1  I>t,  t  Sm,  154.  Raihvay  Co.,  I  Dr.  &  Sm.  154. 

(y)  Lyde  t.  Eastern  Beaynl  Rail-  (m)  St/Kkport   Watenivrki  tV.  v. 

way  Co.,  36  Beav.  10.  Mayor,  *c..  of  MaHclitatrr,  9  Jui. 
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individual  may  Bne  if  he  can  show  special  damage  (it).  To 
support  an  information,  no  subBtaotial  damage  or  definite 
injury  to  the  public  need  be  shown.  It  is  enough  that  the 
company  has  not  strictly  followed,  or  is  about  to  tranBgreas 
the  powers  which  have  been  vested  in  it  by  the  legislature  (o), 
or  is  doing  an  act  which  is  illegal  and  tends  to  the  injury 
of  the  public  (p) ;  but  the  Court  will  not,  as  a  rule,  upon  an 
information,  entertain  jurisdiction,  unless  it  is  clear  that  the 
interest  of  the  public  calls  for  its  interference  (17).  It  was  said 
by  James,  L.J.,  in  Att.-Gea.  v.  Great  EasUrn  Railway  Co.  (r). 
That  it  is  not  enough  that  the  act  complained  of  may  be 
ultra  rireg,  and  that  it  interests  the  public  ;  but  that  it  is  only 
ffhere  some  public  mischief  is  done,  or  where,  in  respect  of 
something  intended  for  the  public  protection,  there  is  mis- 
feasance or  nonfeasance  that  the  Attorney-General  ought  to 
interfere  (r).  This  does  not  seem  consistent,  however,  with 
more  recent  authorities  (rr). 

In  a  recent  case  in  which  a  railway  company  having  con- 
stantly allowed  their  trains  to  pass  over  a  level  crossing  at 
a  speed  exceeding  four  miles  an  hour,  in  disregard  of  the 
provisions  of  sect.  46  of  the  Railways  Clauses  Act,  1845,  an 
information  was  filed  by  the  Attorney-General  to  restrain 
them  from  so  doing.  The  railway  company  set  up  as  a 
defence  that  there  was  no  proof  of  any  injury  occasioned  to 
the  public,  and  that  the  inconvenience  to  the  public  by  reason 
of  the  existence  of  the  level  crossing  would  be  increased  if 
they  complied  with  the  requirements  of  sect.  48  of  the  Bail- 
nays  Clauses  Act ;  but  it  was  held  that  as  the  information 

X.  a  266;  Pialtr;/  Gat  Cv.v.Brad-  v.  SiitUm,  (1899)  2  Ch.  217;  AtL- 

ford,    15    Eq.    170;    AU.-<ltu.    v.  Geu.  v.  London  uud  NoHh   Harfrt-n 

iMidoxmud  NifTth  WttteTii  Ruilumy  Itaiiipay    Co.,   (1900)    1    Q.   fi.    78 

Co.,  (1900)  1  Q.  B.  78  (C.  A.).  (C.  A.). 

V<)  Seojw«(,  p.  473.  {},)  Atf.  -  Gf.i.    v.    Shrrnvtbury 

{<•)  Mui/or  (/  Liverpool  t.  Chorley  IIHdgt  Co.,  21  C.  D.  752, 

Waterworkt  Co.,  2  D.  M.  &  G.  860;  [7)  Att.-Gfii.  v.  Birmingham,  Jtc., 

Wan  V,  Sfjeat't   Cuml  Co.,  3  D.  Drrby  Baihoay  Co.,  2  lU.  Ca.  125 ; 

&J.228;  Att.-Gtn.\.  Cvdtermouih  Att.-Ocn.v.  BirmiMjham  and  Oxford 

[.oral  Board,  11  Eq.  172 ;  Bouner  v.  Baihraij  Co.,  3  Mac.  &  0.  461. 

GrmlWettrrnRuilumy  Co.,  2iC.I>.  (r)  llC.D.p.484. 

8,  per  Baggallay,  L.  J. ;   Jordetoii  {rr)  See  infra. 
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Oh»p.  lYirr.  ^ftg  filed  by  the  Attorney-General  to  enforce  the  ezpreas  termB 
of  an  enactment  made  by  the  legislature  in  the  interests  of 
the  public,  the  Court  could  not  entertain  the  quBBtion  whether 
injury  to  the  public  was  in  fact  occasioned  by  the  contraven- 
tion of  the  Act,  but  was  bound  to  grant  the  injunction  («). 

If  a  railway  company,  authorised  by  special  Act  to  construct 
a  main  line  with  a  branch,  complete  the  one  and  take  no  steps 
to  complete  the  other,  the  remedy  is  by  mandamia,  and  not 
by  injunction  (f)> 

A  railway  company  has  been  restrained  from  opening 
their  line  without  the  sanction  ol  the  Board  of  Trade  {n] : 
and  where  an  inspector  of  the  Board  of  Trade  reports,  in 
accordance  with  5  &  Q  Vict  c.  65,  b.  6,  that  the  opening 
of  a  railway,  or  branch  of  a  railway,  will  be  attended  with 
danger  to  the  public  by  reason  of  the  incompleteness  of 
the  works,  the  Board  of  Trade  has  exclusive  jurisdiction  in  Ibe 
matter,  and  the  Court  will  not  enter  into  the  question  kb  to 
whether  the  inspector  baa  come  to  a  wrong  conclilBion  (r). 

The  Court  of  Chancery  would  not  restrain  a  railway  company 
from  making  certain  charges  (i/),  or  from  charging  the  plaintiff 
for  the  carriage  of  his  goods  otherwise  than  equally  with  other 
persons  (z).  But  by  the  Bailway  Traffic  and  Canal  Act,  1854. 
17  &  18  Vict.  c.  SI,  SB.  2,  3,  power  was  given  to  the  Court  of 
Common  Fleas  to  grant  an  injunction  against  railway  and  canal 
companies,  who,  by  their  traffic  arrangements,  give  an  undne 
or  unreasonable  preference  to,  or  advantage  to,  or  in  favour  of 
any  particular  person  or  company  in  any  particular  description 
of  traffic,  in  any  respect  whatever  (n).     This  jurisdiction  vas 

(i)  AU.-Om.y.Lnmloti<in'INvri}i  {r)  AU.-Oni.   v.    Orrat    ir"lrn- 

Weitrm  Railway  Co.,  (1899)  1  Q.B.  SuHwaii  €•,.,  4  C.  D.  735  (C,  A.)- 

72 :  (1900)  1  Q.  B.  78.  (y)  Pid-ford   v.   (Iraad  Ja„d<:u 

(i)  AtL-Ofii.  V.  liirmiiighnm  a«d  Itailmiy  Co.,  3  Ea.  Ca.  538,  ooK. 

Ox/ont  UaihiHiy  «..,  4  De  G.  &  S.  (i)  HulUm  \.  Svulh  E'lttm  Itail- 

490.  ««./  Co.,  L.  B.  1  Ex.  32. 

(..)  Alf.-n,,,.   V.    (Jmit    W'^ilrm  (a)  S«e  Palmer   y.    ionrfmi   at.fl 

lUiilu-iiy  Co..  7  Ch.  767.     See,  ae  to  Soi-th  fTnUr^.  Sail,iv,j  Co..  L.  E.  1 

ganction  of  Board  of  Trade,  I'mrrr  C.  P.  588,  as  to  the  principles  nn 

V,  Wycombe  ttaHwutj  Co.,  1  Drew,  vhicb.  the  juriadiction  under  U» 

244;   Att.-Gen.   v.   ilrrat  Northrra  Act  will  be  exercised. 
RaiUvny  Co.,  1  Dr.  &  Sm.  154. 
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transferred  to  the  Railway  CommiBsionera  by  the  Regulation  Oh»p-  XVIIt. 
of  Railways  Act,  1873  (b)  ;  and  has  since  become  vested  in 
the  Railway  and  Canal  CouimiBBionera  by  51  &  62  Vict. 
t.  25,  s.  6.  Accordingly  if  a  railway  company  carries  goods 
for  a  customer  at  a  lower  rate  than  that  charged  to  other 
cnstomers,  it  may  be  an  undue  preference  and  give  the  other 
cuBtomers  a  right  to  complain  before  the  Railway  Commis- 
Bioners,  but  it  is  not  an  act  ultra  virea,  and  gives  no  right  to 
a  shareholder  to  sue  for  an  injunction  {bb). 

In  a  case  in  which  a  contract  which  was  ultra  vires  had  been 
entered  into  by  a  railway  company  with  A,  and  A  afterwards 
obtained  judgment  by  consent  enforcing  the  contract,  it  was 
held,  in  subsequent  proceedings,  that  the  contract  was  invalid, 
mi  that  the  judgment  having  been  obtained  by  consent  with- 
out the  question  of  ultra  tires  being  raised,  was  of  no  greater 
validity,  and  relief  v/&b  accordingly  granted  upon  that 
tooting  (c) . 

With  regard  to  the  jurisdiction  of  the  Attorney-General  to  ^''"™1?' .- 
decide  in  what  cases  it  is  proper  for  him  to  sue  on  behalf  of  cntion  a»  to 
relators,  Lord  Halsbury,  in  a  recent  c&Be(d},  said:  " One  „('vektore. 
question  has  been  raised  which  I  confess  I  do  not  understand. 
I  mean  the  suggestion  that  the  Courts  have  any  power  over 
the  jurisdiction  of  the  Attorney-General  when  he  is  suing  on 
behalf  of  a  relator  in  a  matter  in  which  he  is  the  only  person 
\o  decide  those  questions.  It  may  well  be  that  it  is  true  that 
the  Attorney-General  ought  not  to  put  into  operation  the 
vhole  machinery  of  the  first  law  officer  of  the  Crown  in  order 
to  bring  into  Court  some  trifling  matter.  But  if  he  did,  it 
would  not  go  to  his  jurisdiction  ;  it  would  go,  I  think,  to  the 
conduct  of  his  office,  and  it  might  be  made,  perhaps  in  Parlia- 
ment, the  subject  of  adverse  comment ;  but  what  right  has  a 
Court  of  law  to  intervene  ?  If  there  is  excess  of  power  claimed 
liy  a  particular  public  body,  and  it  is  a  matter  that  concerns 
the  public,  it  seems  to  me  that  it  is  for  the  Attorney-General, 

(i)  36  &  37  Tict.  c.  48,  B.  8.  Rai/ivatj   Co.   r.    Chnrhhoia,   (1893) 

(it)  Andrr$m  v.  Sfidlnml  Bail-  A.  C.  114. 

uttij  Co.,  (1902)  1  Ch.  369.  (./)  I^oiidcn     County    Coiwci!    r. 

(c)  Orttit     Ni'rih  -  Wnt     Central  Att.-Oei>.,  (1902)  A.  C.  p.  168. 
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Chtp.  xviii.    and  not  for  the  Courts,  to  determine  whether  he  ought  to 

initiate  litigation  in  that  reapect  or  not" 
Acto  iiiBgd  a>        A  private  person  who  apphes  ior  an  injunction  to  reetrain  a 
pereoDs.  company  from  violating  the  provisions  of  an  Act  of  Parliament, 

must  be  able  to  satisfy  the  Court  that  he  will  suffer  substantial 
injury  from  the  Act  complained  of  (e).  As  a  general  principle, 
where  the  Statute  prohibits  the  doing  of  a  particular  act,  a&eet- 
ing  the  public,  no  person  has  a  right  of  action  against  anoUier 
merely  because  he  has  done  the  prohibited  act.  It  is  inciun- 
bent  on  the  party  complaining  to  allege  and  prove  that  the 
doing  of  the  act  prohibited  h^  caused  him  some  special 
damage,  some  peculiar  injury  beyond  that  which  he  may  be 
supposed  to  sustain  in  common  with  the  rest  of  the  King's 
subjects,  by  an  infringement  of  the  law.  But  when  the  act 
prohibited  is  obvioasly  prohibited  for  the  protection  of  a 
particular  party,  then  it  is  not  necessary  to  allege  special 
damage  (/). 

A  creditor  cannot,  upon  the  ground  that  a  company  is 

diminishing  its  fund  for  the  payment  of  debts,  maintain  an 

action  to  restrain  the  company  from  dealing  with  its  assetB 

(otherwise  than  assets,  if  any,  comprised  in  the  creditor's 

security)  in  such  manner  as  the  company  thinks  fit  (p). 

User  of  land  A  railway  or  other  company  having  acquired  land  under  their 

campuij  DTtder    Statutory  powers  for  the  purposes  of  their  undertaking  have 

sututory  powen.  g^jjerally  a  right  to  use  the  land  which  they  have  acquired,  as 

they  think  fit,  provided  they  are  not  using  it  in  a  manner  nhicb 

is  inconsistent  with  the  proper  purposes  of   the   Act  under 

which  they  are  incorporated  (h).     If  they  have  been  empowered 

to  take  land  on  the  banks  of  a  river,  they  have  all  the  ordinary 

rights  of  riparian  proprietors  (i).     So  also  they  have  a  right 

(e)  Hdyuake   t.   Skrewsburi/  aad  Ch-  621,  628. 

Birminghtua  Railway  fo.,5  E»i.Cft.  (h)  Bmtitry.  Great  WetUrnRaS- 

421;  Mayor  ii/  Livrrpmlf.  Charley  way  Co.,  1A   C.   D.    10;   FoUt  m. 

Waterumrkt  Co.,  2  D.  M.  &  G.  860;  London,  Chatham  and  Dotrr  Ml- 

Piulery  Oat   Co.   v.  Corporattmi   of  vmy  Co.,  (1895)  1  Q.  B.  711. 

Bradford,  13  Bq.  170,  (0  Swindon     WaUrwork*  Co.  v. 

(/)  1  Exch.  877.j>«- Lord  Wens-  Wiltt  *  Berk*  Cunal  Co.,  t.  B.  ? 

lejdale.  H.  L.  697. 

(ff)  Milh  V,  BiKiiot  Ayret  Co.,  5 
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to  take  meaBores  to  prevent  prescriptive  rights  being  acquired   Ch»p.  sviil. 
for  windows  looking  over  their  land  (k). 

But  a  company  incorporated  by  Act  of  Parliament  and 
acquiring  land  under  statutory  powers  for  the  purposes  of  their 
undertaking  have  not  in  all  respects  the  same  rights  over  the 
land  as  an  ordinary  purchaser  of  the  land  in  fee.  The  company 
is  entitled  to  use  the  land  for  all  the  purposeB  of  the  undertaking 
whatever  they  may  be,  but  beyond  that  they  have  not  the 
rights  of  an  ordinary  purchaser  in  fee  simple.  They  can 
neither  use  it  themselves  nor  give  any  one  else  the  right  to 
use  it  for  any  purposes  except  the  necessary  purposes  of  the 
ondertaking  [l).  If  a  company  incorporated  by  Act  of  Parlia- 
ment for  a  particular  purpose  and  acquiring  land  under 
statutory  powers  for  the  purposes  of  their  undertaking  is 
using  the  land  so  acquired  in  any  other  way  than  for  the 
proper  purposes  of  the  undertaking  (m),  or  is  constructing 
works  or  buildings  on  the  land  which  it  is  not  authorised  to 
construct,  and  such  improper  and  unauthorised  use  of  the 
land  interferes  with  the  rights  of  an  individual,  that  individual 
may  come  to  the  Court  to  restrain  the  company  from  such 
unlawful  user  of  the  land  (n). 

Recent  cases,  however,  appear  to  qualify  the  rale  stated 
above  as  to  the  powers  of  companies  incorporated  by  Act  of 
Parliament  to  use  their  property.  Thus  where  a  railway 
company  acquired  in  fee  simple  under  their  compulsory 
powers,  a  strip  of  land  on  which  they  constructed  a  railway 

{*)  Bonner  T,  Orait  lrv«(«-w  Hail-  («i)  Itottcmkv.  Nirrih  Slaffordihire 

u-aij  Co.,  24  C.   D.    10;    Fveltr   v.  Biiilimy  Co..  4  E.  &  B.  798;  5  De 

Loiidmi,  CluUham  aud  Diii^  Rail-  G.  &  Sm.  684;  Foster  v.  iMudim, 

UHiy  Co.,  (18»3)  1  a  B.  71 1  (C.  A.).  Vlialkam  and  Uoi-er  Railway   Co., 

(0  ittdlinrr  t.  Midland  Railwoij  (1895)  1  Q.  B.  711,  719. 

Co.,   11  C.   D.  622;  Ayr  Jlarboar  (h)  Bon„rr     v.     Orrat      WnUrii 

Trutttu  T.   Ottoald,   8  A.    C.   634,  Hailway    Co.,    24    C.    D.     10,    per 

jier  Ijctid  Blackburn  ;  Bird  v.  Eg-  Baggalla^,  L.  J. ;  Baylfi/  v,  Oreat 

3/ffoM,29C.D.  1017;  buts»e/'<M(tT  n'eitern    Railway    Co.,    26    C.    D. 

V.    Londoti,     Chatham    and    Dovrr  433.    See  WuTdtn  of  Dovrr  IIiiTbutir 

Raihmy  Co..  (1895)  1   Q.   B.   711  y.  S<,utk  E<utern  Railway  Co.,  9  Ba. 

(C.  A.);  Gouty  V.  Maucheiter,  She/-  489;   Aitley  v.   Shtjjitld  and   Lin- 

fitld  aud  Linwhwhire  Jtuihvay  Co.,  coliiahire  Bailway   Co.,   2   D.   &  J. 

(1896)  2  a  B.  439  (C.  A.).  463. 
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Tempontr; 

acquired  for 
undirtaking. 


carried  over  a  series  of  archeB,  and  afterwards  let  the 
interiors  of  the  arches  for  shops  to  divers  persons  upon 
short  tenancies,  reserving  power  to  resame  possession  when 
they  deemed  it  necessary  for  the  parposes  of  the  railway,  it 
was  held  that  such  a  letting  of  the  arches  was  not  incoQUBtent 
with  the  purposes  for  which  the  company  was  constitnted,  and 
was  therefore  within  the  company's  powers  {r>).  So,  again, 
although  a  railway  company  cannot  alienate  any  land  which 
is  required  for  the  purposes  of  its  undertaking  (|>),  nor  grant 
any  easement  which  is  inconsistent  with  such  purposes  (q),  it 
can  grant  a  right  of  way  or  other  easement  over  its  lands 
where  it  is  not  inconsistent  with  the  parposes  for  which  the 
lands  were  taken  (r). 

So,  also,  where  land  was  acquired  and  used  hy  a  canaleom- 
pany  under  their  statutes  for  the  purposes  of  a  towing  path, 
and  it  appeared  that  the  use  of  it  as  a  public  footpaUi  was 
not  inconsistent  with  its  use  as  a  towing  path  by  the  company, 
it  was  held  that  the  company  could  dedicate  the  land  &a  a 
public  footpath,  subject  to  its  use  by  them  as  a  towing  path  (i). 

A  railway  company  may  use  the  land,  which  they  have 
acquired  under  the  Lands  Clauses  Act,  in  the  same  state  and 
condition,  without  making  any  alteration  by  building  or  other- 
wise which  would  interfere  with  the  rights  of  their  ne^hbonrs, 
until  the  time  arrives  when  they  must  either  sell  it  or  satisfy 
the  Court  that  they  are  keeping  it  for  the  purposes  of  their 
undertaking.  Until  the  time  arrives  when  they  must  apply  the 
land  which  they  have  taken  to  the  purposes  of  the  undertaking 
they  have  a  perfect  right  to  use  it  in  the  same  state  in  which 


<<.)  f'orffr  V.  LoH-lmi,  Chatham 
and  Borer  naihi-ay  Co.,  (1895)  1 
Q.  B.  711  (C.  A.);  and  see  Gmtt,; 
V.  Manehfilfr,  Sl.fffithI  m,d  Li«- 
cohitkirt  Raiiii'ay  Co.,  (1896)  2  Q.  B. 
439  (C.  A.). 

{p)  Hobhl  V.  Midland  Jiailteay 
Co.,  20  C.  D.  418. 

(7)  Miillhier  v.  Midland  Hiiilwai/ 
Co.,  11  C.  D.  622  ;  cf.  Oraml  Juw- 
ti,m  Canal  Co.  t.  retttj,  21  Q.  B.D. 


273. 

(r)  Ooiili/  V.  Manchriter,  Shefiil'l 
a)id  Linculnihire  Sailwii/  Co.,  (1896) 
2  Q.  B.  439  (C.  A.)  ;  and  see  fwfer 
y.Lmidim,  Chatham  and DorrrRBit- 
way  Co..  (1893)  1  Q.  B.711  (C.A.): 
Grand  Jii«di<yu  Oii.al  Co.  t.  PHty. 
21  a  B.  D.  273  (C.  A.). 

(»)  Grand  Junction  Canal  Co.  t. 
ratg.  21  Q.  B.  D.  273  (C.  A.). 
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it  waa  wheo  conveyed  to  them,  not  to  alienate  it  or  to  do  an  act  chap,  xviii. 
which  will  prevent  them  from  ever  using  it  for  the  purposes  of 
their  railway,  but  using  it  by  way  of  intenm  user  till  the  time 
arrives  when  they  are  to  apply  it  to  the  purposes  of  their  under- 
taking. The  fact  of  a  stable  having  been  purchased  by  a  rail- 
way company  for  the  purposes  of  their  undertaking  does  not 
preclude  them  from  claiming  a  right  of  way  to  it  so  long 
as  the;  used  the  premises  as  a  stable,  which  they  may  law- 
fully do,  till  such  time  as  the  premises  are  required  for 
the  special  purposes  of  the  railway  or  are  sold  as  superfluous 
land  it). 

A  railway  company  selling  its  superfluous  lands  may  sell  &iiie  of 
them  in  the  way  that  is  most  advantageous  to  itself  and  under  '"^  """"  ' 
such  conditions  and  restrictions  as  to  the  mode  of  user  as  may 
be  most  to  their  advantage  as  vendors.    In  that  respect  they 
have  the  same  rights  as  ordinary  vendors  (u). 

The  acts  of  a  company  may  be  illegal  as  against  an  indi-  Acts  ill^ 
vidnal  member  of  the  company,  and  where  such  is  the  case,  a  "d^uai 
shareholder  of  the  company  may  sue  the  company  to  restrain  ™™'»"- 
an  individual  injury  to  himself  (:r).     The  Court  will  upon  a 
proper  case  being  made  out,  interfere  by  injunction  in  aid  of 
the  legal  right.     Injunctions  have  accordingly  been  granted 
to  restrain  the  illegal  or  oppressive  forfeiture  of  shares  (jf),  the 
insertion  and  continuance  of  a  man's  name  on  the  register  of 
shareholders  (z) ;   the  interference  by  the  company  with  a 
shareholder  or  debenture-holder  in  the  exercise  of  his  statu- 
tory right  to  inspect  at  all  reasonable  times  the  register  of 
mortgages  of  the  company  (b) .   So,  also,  an  injunction  has  been 

(t)  Baylti/ -v.  Qreat  Wulem  Bail-  W.  N.  141. 
UHty  Co..  26  C.  D.  435  (0.  A.).  (i)  Taylor  v.  Hiighn,  2  J.  &  L. 

(«)  Be  Higgint  and  Hitehman,  21  24 ;  Bargate  v.  ShoHridge,  5  H.  L. 

a  D.  98;  ct  Bird  v.  Eggldon,  29  C.  297.    The  proeedore  in  the  case 

C.  D.  1012.  of  companiee  governed  hy  the  Oom- 

{x)  Pulbrock  V.  Bidtmond  Mining  panies   Act,  ,1862,    ie   usually    by 

Co.,  9  C,  D.  610 ;  Muntter  v.  Cam-  motion  to  rectify  the  register  under 

mrll  Co.,  21  C.  D.  183.  b.  35. 

(y)  Norman  v.  MUxhdl,  b  D.  M.  (b)  Seeaeotfl.45and03oftheCoin- 

ft  Q.  646 ;  Johiwm  v.  Lyttle't  Iron  paniea  Olauaas  Act,  1845,  sect.  28  of 

Agmcy  Co.,  6  0.  D.  667 ;  Ooulion  t.  the  Companies  Clausea  Act,  1663, 

London  JrchilectuTal,d:c.,  (b.,  (1877)  and  sect.  43  of  the  Compcmiefl  Act, 
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Chap.  XTiii.    granted  upon  the  application  oi  a  director  restraining  the 
plaintiff's  co-directorB  from  wrongfully  excluding  him  from 
fwsting  SB  director  (/). 
Bights  of  Gompaniea  formed  for  a  special  purpose,  and  whether  con- 

^^^^-,^^^,  stituted  tinder  deed  of  settlement  or  incorporated  by  Act  of 
Parliament,  by  charter,  letters  patent  or  registration,  are 
looked  upon  as  analogous  to  a  partnership,  and  the  members 
of  the  company  in  their  individual  capacity  are  considered  to 
have    righta    inter   se,    analogous   to  those   of    partnere  (q). 
A  single  ahare-    Any  single  registered  shareholder  has  a  right  to  bring  &d 
iMhJf  ^himuit  action  either  in  his  own  name  {h),  or  on  behalf  of  himself  and 
hua'iiR^^ta     ^"  Other  shareholders  who  have  a  common  interest  with  bim- 
an  injnnctioD.     gelf  to  restrain  the  application  of  the  common  fands  of  the 
company  to  another  purpose  than  the  proper  parposes  of  tiie 
concern,  and  the  Conrt  will  interpose  on  his  behalf  by  injnnc- 
tion  {i).    The  amount  of  interest  of  the  complaining  share- 
holder will  not  be  taken  into  consideration  (ft).     Nor  will  hia 
motives  for  complaining  be  inquired  into  {I). 

A  bolder  of  scrip  certificates  may  maintain  the  action  (m). 
So  also  a  shareholder  of  an  old  company  which  has  been 
incorporated  with  a  new  company  may  sue  in  respect  of  the 
funds  of  the  new  company,  although  he  has  not  comphed  with 
all  the  formalities  required  to  make  him  a  shareholder  of  sacb 


1862;  and  Bee  Holland  v.  Dickwni, 
37  C.  D.  669;  Mutter  v.  South 
Eagtfm  Raihray  Co.,  38  C.  D. 
92  (C.  A.) ;  and  Ni-U-m  v.  Angln- 
Amrricau  Land  Co.,  (1897)  1  Ch. 
130.  As  to  the  right  ot  iuBpecting 
the  register  of  members  of  a  com- 
pauy  under  sect.  32  of  the  CompanieB 
Act,  1862,  see  lialaghal  OMMining 
Co.,  (1901)  2  K.  B.  665  (C.  A.). 
Such  light  of  iiiq)ectiou  ceases  upoD 
the  company  going  into  liquida- 
tion; lure  Kent  CoalJieliU  Sijfldicatt, 
Ltd.,  (189S)  1  a  B.  764  (C.  A.). 

(/)  Fitlbrook v. Bk/mond Mining 
Co.,  9  C.  D.  610 ;  KgtI.e  v.  Altnra$ 
Co.,  4  T.  L.  B.  331 :  but  see  Barn- 
bridge  V.  Sinitli,  41  C.  D.  462. 


Ig)  Simpioii  V.  Drniioti,  10  H». 
31. 

(A)  Hoolf  V.  Ormt  WeOeru  Sail- 
wuy  Co.,  3  Ch.  262. 

[i)  Macbride  v.  Lindtay.  9  Si, 
385  ;  Carliik  v.  South  Eattrrn  Bail- 
way  Co.,  I  Mao.  &  G.  699 ;  FaittM 
V.  Lnurif,  1  Dr.  &  Sm.  192.  202: 
Simpton  V,  Wutminitrr  Palatt  Hcttl 
Co.,  8  H.  L.  C.  717 :  and  see  Jfnr- 
ahall  T.  S.  SUtgt  TTamanyi  Co., 
(1895)  2  Ch.  36  (C.  A.). 

(i)  M'Donnfll  t.  Grand  Canal 
Co.,  3  Ir.  Ch.  378. 

(?)  Hhxam  y.  Metropriilan  Rail- 
way Co.,  3  Ch.  358. 

(m)  Bogthatn  v.  Eaitmt  Ibiot 
Railmiy  Co.,  2  Uac.  &  0.  389. 
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new  company  (n).    A  railway  company  which  has  taken  shares    Chap.  XVI II. 
in  another  railway  company  (o),  or  is  the  eqaitable  owner  of 
shares  in  another  railway  company,  may  also  maintain  the 
BDit,  the  trustees  in  whom  the  shares  are  vested  being  made  in 
the  latter  case  defendants  (p). 

A  shareholder  may  maintain  the  suit,  although  holding 
shares  in  a  rival  company  (q) ;  provided  the  suit  is  abondjide  one, 
instituted  honestly  and  really  for  the  benefit  and  common 
interest  of  the  shareholders  whom  he  claims  to  represent  (r). 
The  fact  that  the  suit  may  not  have  been  instituted  from  the 
best  of  motives  is  not  sufficient  to  debar  him  from  suing.  If, 
however,  a  plaintiEF  purports  to  sue  on  behalf  of  himself  and  the 
other  shareholders  of  a  company,  and  it  appears  that  he  is  the 
mere  puppet  and  nominee  of  a  rival  company,  relief  will  not  be 
given  («) ;  but  it  is  otherwise  if  he  purport  to  sue  on  behalf  of 
himself  personally,  and  not  on  behalf  of  the  other  shareholders, 
although  he  may  be  a  mere  puppet  of  a  rival  company  {t). 

A  shareholder  cannot,  however,  institute  a  suit  on  behalf  of  The  intei«st  of 
himself  and  all  other  shareholders  unless  for  a  purpose  in  which  mnM  beldentioa 
his  interest  ie  identical  in  a  judicial  point  of  view  with  that  of  *'"*  '■^^  "^ , 

'  '  thoae  whom  he 

those  whom  he  professes  to  represent  (u).     If  he  has  a  distinct  profuses  to 
and  separate  interest  from  that  of  the  rest  of  the  shareholders, ' 


(i()  Spachnnnv.  Lattinwre,SQiB. 
16;  but,  qvare,  whether  a  person 
h&ving  a  right  to  be  re^stered  as 
a  member  con  before  registration 
commence  such  an  action;  see 
Mitii  v.  Bufnot  Ayret  Baihoay  Co., 
o  Ch.  621. 

(o)  Orrat  Weiteni  Bailway  Co.  v. 
Orfonl,  W<rrcetier,anil  Wolner/mmp- 
lon  Railnvy  Co.,  3  D.  M.  &  G.  341. 

{j')  Great  Weiteni  Baihoay  Co.  v. 
BmIiouI,  5  De  G.  S  S.  306. 

{q)  Saloinuat  v.  Laing,  12  Bear. 
3a3 ;  Winch  t.  BirkmAearl,  Laiiai. 
thirr,  lEt.,  Baiiway  Co.,  5  De  G.  & 
S.  581 ;  AU.-aen.  v.  Oreat  Northern 
Railway  Co.,  1  Dr.  &  Sm.  139. 

(r)  ForTeet\.ManrheatT,tiheffieM, 
aiff  LincoliiihtTe  Itailuxi!/  Co.,  4  D. 


F.  &  J.  130.  See  Frater  v.  Whalley, 
2  H.  &  M.  10. 

(«)  Forrrtt  \.  Mancheater,  Sheffield, 
and  LiHtofathire  liaihoay  Co.,  i  D. 
F.  &  J.  130;  Filder  y.  Lo-idon, 
liriyhUni,  dbc.,  Iiaihi<ay  Co.,  1  H.  ft 
M.  439.  See  Bloram  v.  Metropolitan 
Bailtnay  Co.,  3  Ch.  333  ;  Bobaon  t. 
J3od<U,  8  Eq.  303  ;  but  see  Mutter 
T.  Eiulerti  and  Midland  Raihoay 
Co.,  38  C.  D.  92,  96. 

(()  Mattery.  Eaiteni  and  Midland* 
Railway  Co.,  38  C.  D.  92,  104 
(C.  A.). 

(k)  Mozlei/T.  AUton,  1  Ph.  790; 
Clayv. Bi-fford,BSa.281;  Williamt 
V.  Salmott,  2  K.&  J.  463.  See  Doyle 
V.  Muidz,  3  Ha.  SOB. 
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he  cftnnol;  sue  on  behalf  of  himself  and  them  (x).  Thne, 
although  the  Court  may  in  a  suit  bo  framed  restrain  the 
directors  of  a  company  from  declaring  a  future  dividend,  it 
cannot  upon  an  application  in  this  form  restrain  the  payment 
of  a  dividend  already  declared,  because,  as  soon  as  a  dividend 
has  been  declared,  each  shareholder  acquires  a  separate  right 
to  his  share  of  the  dividend  (^).  A  man  who  by  bis  conduct 
has  personally  precluded  himself  from  suing  cannot  maintain 
the  suit  (z) ;  nor  should  a  suit  be  instituted  by  a  shareholder 
on  behalf  of  himself  and  all  other  shareholders,  complaining 
of  transactions  in  which  some  of  them  have  acquiesced  (a). 

The  directors  should,  it  seems,  be  made  parties  to  an  action 
to  restrain  the  doing  of  an  unlawful  act  by  the  company  {b). 
Shareholders  who  have  an  interest  distinct  and  opposed  to 
other  shareholders  should  be  made  parties,  but  if  one  share- 
holder complains  of  an  act  of  the  whole  company  or  the 
executive  of  the  company,  there  is  no  necessity  for  any 
other  shareholders  being  represented  (c).  If  the  object  of  the 
action  is  to  restrain  the  carrying  out  of  an  agreement  with 
other  companies,  all  the  companies  are  necessary  parties  {d). 

An  act  ultra  rires  of  the  company  is  incapable  of  ratification, 
and  therefore  cannot  be  made  valid  by  the  acquiescence  of  the 
shareholders  (e).  But  acts  infra  vires  as  regards  the  company, 
although  tUtra  vu-ea  the  directors,  may  be  rendered  vahd  by 
acquiescence  (/).     Such  acquiescence  may  be  inferred  from 


(x)  Macbride  v.  Lindaay,  9  Ha. 
qIA  ;  I'uUbrook  v.  Biclimond  Mining 
Co.,9C.  D.  610,  613. 

(y)  Carlidey.  SunOi  Eaitcm  Rail- 
way Co.,  1  Mac.  &  O.  689 ;  FaiucOt 
V.  Laurie,  1  Dr.  &  Sm.  199. 

{i)  Burt  V.  BTiti»h  Nation  Life 
Jmut-ohm  Aiiodatioii,  4  D.  &  J.  158. 

(a)  KtHt  V.  Jtidxon,  14  Beav.  .-WT; 
2D.M.&G.49;  .S(iy«r( v. Jrroiw- 
imith.  3  Sm.  &  O.  176;  but  see 
White  \.  Carmarthen,  i6c,,  EaUioay 
Co.,  1  H.  &  M.  786. 

(6)  Ferguaoa  v.  WHiou,  2  Ch. 
p.  90. 


(c)  Hode  V.  Oreat  iVetUni  Aatf- 
u«y  Co.,  3  Ch.  262. 

(d)  Hare  v.  London  and  Iforlh 
Western  Bailway  Co.,  1  J.  £  E. 
253.  See  2  J.  £  H.  80;  Mau«*iil 
V.  Midland  Great  Wealem  Saiiiat) 
Co.  of  Ireland,  1  H.  &  M.  130. 

(e)  Athbury  Itailway  Carriast  Co. 
V.  Riche,  L.  E.  7  H.  L.  6J3;  fToi- 
lock  V.  River  Dee  Co.,  36  C.  D.  674; 
38  0.  D.  6U. 

(/)  Hotiidtworth  T.  Evant,  L.  E- 
3  H.  L.  263;  Spachmn  t.  £wm, 
L.  B.  3  H.  L.  190,  191. 
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eircumBtano^B  which  SHtisfy  the  Court  that  the  thing  to  be    cup,  xvin. 

ratifed  came  to  the  knowledge  of  all  who  chose  to  inquire, 

&Dd  that  all  the  shareholders  had  full  opportunity  and  means 

of  inquiry  (<f).      If   the   means  of   knowledge  to  all   appear 

sufficient  so  as  to  raise  the  presumption  of  knowledge  and 

acquiescence,  and  the  arrangement  is  left  unimpeached  for  a 

great  number  of  years,  then  that  which  was  in  its  inception 

inTalid  will  by  acquiescence  be  rendered  unimpeachable  (A)- 

But  full  knowledge  must  be  shown  (i) ;  it  is  not  enough  to  show 

merely  that  there  was  sufficient  to  arouBe  attention  (A:).     In 

the  absence  of  full  information  mere  lapse  of  time  cannot 

grow  into  acquiescence.     Length  of  time  may,  in  many  cases, 

materially  assist  in  establishing  acquiescence ;  but  it  is  not 

the  time,  but  the  acquiescence,  which  changes  what  would 

otherwise  be  a  void  act  into  a  valid  one  (/)- 

Where  it  is  sought  to  establish  an  invahd  transaction  as 
having  been  rendered  valid  by  acquiescence,  it  must  be 
shown  to  come  strictly  within  the  terms  of  the  arrange- 
ment which  was  communicated  to  and  acquiesced  in  by  the 
Hhareholdera  (m). 

The  question  whether  a  company  can  be  precluded  by 
acquiescence  from  obtaining  relief  in  respect  of  a  mis- 
application of  its  funds  which  neither  the  directors  nor  the 
company  could  authorise  or  rectify,  does  not  appear  to  have 
been  decided  (n). 

In  interfering  by  injunction  at  the  suit  of  a  shareholder  suing  injnnotioD 
on  behalf  of  himself  and  all  other  members  of  the  company  to  sh«™hoider  oa 
restrain  a  company,  formed  for  a  special  purpose,  from  doing  '*^»'|  of  hmuelf 
acts  or  entering  into  engagements,  which  are  not  within  the 
proper  purposes  for  which  it  was  established,  the  Coart  not 
only  enforces  the  equitable  relations  which  subsist  between 

(3)  PioipIiaUn/LimeCo.Y.Ort^i,  bum  Society  v.  BnxAt,  29C.  D.  902, 

L.  E.  7  C.  P.  43.  910. 

(A)  fcanj  V.  SmalUombr.  L.  R.  8  (/)  L.  E.  3  H.  L.  260,  jirr  Lord 

H.  L.  249 ;  llouldttvorth  v.  Evaiu,  Chelmsford. 

L.  B,  3  U.  L.  263.  (m)  HouldtwoHh  v.  Evam,  L.  B. 

{>)  Aihbuty  T.  Wation,  28  C.  D.  3  H.  L.  263. 

06,  30  C.  D.  376.  {«)  /.(  re  Sharpe,  (1892)  1  Ch.  ■ 

(i)  L.  fi.  7  H.  L.  p.  6S1 ;  Black'  p.  168. 

K.I.  31 
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Chap.  SVIII.  the  members  inter  ae,  but  acta  in  aid  of  the  legal  right.  The 
suit  b;  a  shareholder  to  restrain  a  company  from  doing  illegal 
acts  or  enteiing  into  engagements  which  are  beyond  the  proper 
parposes  of  the  company,  may  be  in  form  on  behalf  of  all  the 
Bbareholdera.  It  ia  immaterial  that  some  of  the  shareholders 
may  be  opposed  to  the  suit  (o). 

Injunctions  have  been  granted  at  the  suit  of  a  shareholder 
suing  on  behalf  of  himself  and  all  other  shareholders  to 
restrain  a  railway  company  from  applying  the  funds  of  tbe 
company  towards  tbe  establishment  of  a  steam  packet  compan; 
in  connection  with  the  railway  (p);  or  in  the  purchase  of  aharea 
in  another  railway  company  (9).  80  also  railway  companies 
have  been  restrained  from  applying  monies  raised  for  the 
purpose  of  completing  a  particular  branch,  to  the  porposeB  of 
any  part  of  the  main  line  (r),  and  from  applying  tbe  corporate 
funds  in  the  constriiction  of  part  only  of  tbe  line  or  otherwise, 
than  with  the  view  and  purpose  of  completing  the  whole  (()■ 
Where,  however,  in  a  aomewbat  similar  case,  it  appeared  that 
greater  mischief  would  arise  from  granting  than  witbhotding 
tbe  injunction,  the  Court  refused  to  interfere  (t). 
iDjnnctlini  A  company  may  not  apply  its  funds  in  paying  dividends  on( 

improper  ot  Capital  (u) ;  OF  in  making  a  return  of  capital  to  shareboldere, 

«i^iic»tion  of^  except  in  accordance  with  the  provisions  of  the  CompaDies 
Acta  (x) ;  or  in  paying  unauthorised  remuneration  (y) ;  or  in 

(0)  Beman  v.  Rufford,  1  Sim.  N,  (i)  Hodgton  v.  Earl  of  Pmvii,  1 

S.  560,  064 ;   WMU  v.  Carmarthen,  J>.  M.  &  Q.  14. 

<£c.,  Bailupay  Co.,  1  H.  &  M.  786.  (u)  £w  v.  NttKhatel  AaphaUtO'., 

[p)  Cvlman  T.  EatUrtt  Coantiet  41  C.  D.  1  (C.  A.);  Maedoa-zaii  t. 

Sailteai/   Co.,   10  Beav.   1.     Comp.  Jerie»/ Imperial  Hotel  Co.,  2  K, ill. 

Forrrtt  v.  Man':huittr,  Sheffield,  and  628  ;  Davifm  v.   GiUiet.  U  C.  D. 

Lititolnthire  Railway  Co.,  30  Baav.  347,  a. ;  Fatter  v.   New   Trinidad. 

40,  aftd.  on  other  grounds,  4  D.  F.  >S:c,  Co.,  (1901)  1  Ch.  208;  tzidsee 

&  J,  126;  South  Walei  Railway  Co.  Table    A    to   the   Compaoiea  Act, 

T.  Bedimmd,  10  C.  B.  N.  S.  675.  1862,   art.    73.     And   see  Bond  t. 

(g)  Sahmoat  v.  Laing,  12  Boav.  Barrow    H<ematiU    Co.,    (1902)   1 

339.  Ch.    363,    whore    the   question  ifl 

(r)  Bagthaw    v.    Ea»tera    Union  diflcusBed. 

Jbiilwag  Co.,  2  Mao.  &  G.  389.    See  (x)  Moxham   v.   Grant,  (1900)  1 

6  H.  L.  C.  137.  ti-  B.  88  (C.  A.). 

■      (»)  Cohen  V.  Wilkiaaon,  12  Beav.  (y)  Be  Liverpool  Stora  J«m«*- 

134,  1  Mac.  &  Q.  486.  tion,  69  L.  J.  Ch.  616. 
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the  payment  of  underwriting  eommiaaion  without  complying   Ch>p.  xviii. 

with  the  requirements  of  sect.  6,  sab-aect.  1,  of  the  CpmpanieB 

Act ;  1900  (2),  or  in  making  preaenta  to  the  directora,  or  in 

discounting  their  bills  (a) ;  or  in  bribing  a  landowner  to  buy 

off  his  oppoaitioD  in  Parliament  (b) ;  or  in  the  purchase  of  the 

eharea  of  a  retiring  shareholder  (c)  ;  or  in  the  prosecution  of 

an  action  in  which  the  company  are  not  plaintiffs  (d) ;  or  in 

payment  of  the  costs  of  a  proaeculion  for  libel  against  a  former 

secretary  of  the  committee  of  the  company  (e) ;  or  in  payment 

of  the  costs  of  an  unsuccessful  petition  for  winding-up  the 

company  presented  by  the  directors,  but  opposed  by  a  number 

of  the  shareholders  and  a  minority  of  the  directora,  and  of  the 

costs  of  an  appeal  from  the  diamiasal  of  such  petition  (/) ;  or 

^^erally  in  a  way  not  provided  for  by  the  Act  which  regulates 

the  buainess  of  the  company  (3). 

A  limited  company  governed  by  the  Companies  Act,  1862, 
cannot  purchase  its  own  shares,  as  such  a  transaction  amounts 
to  an  unauthorised  rednction  of  capital  (/i).  Upon  the  same 
principle,  a  surrender  to  a  limited  company  by  ahareholders  of 
[tartly  paid  shares  in  the  company  is,  in  effect,  a  transaction 
of  purchase  and  sale,  the  company  purchasing  the  shares  in 


iz)  Booth  y.  New  A/rikatider  Gold 
Mhing  Co.,  (1903)  1  Ch.  293 
(0.  A.). 

{«)  I'wk  and  North  Midland 
lUiilway  Co.  v.  Hadtmi,  16  Beav. 
4S3;  Blatk  v.  Mallalne,  27  Baav. 
4W ;  In  r'  Oeorge  Netwiau  £  t'o., 
(1893)  1  Ch.  fl74  (C.  A.). 

(i)  Seulliih  North  EaUtrn  BalU 
irnij  Co.  V,  Stewart,  3  Macq.  382,  per 
Inad  Cranworth. 

(«)  Hodijyuion  y.  National  Lire 
SUfk  [iiturance  Co.,  4  D.  &  J. 
4'i3;  Hu/ie  v,  Iiita-natioiuil  Finance 
■■vKidy.  i  C.  D.  327. 

{ill  Krrnaghan  v.  WiUiaint,  6  Eq. 

(i)  Pielwi'wffV.  .S(e/iften»<Mi,  UEq, 
341.  The  coats  of  Ute  prosecution 
of  an  action  tor  libel  carried  on  in 
thb  intereete  of  the  company  are 


properly  payable  out  of  the  funda 
of  tlie  company.  Stiiddrrt  v.  Groe- 
veiior,  33  C.  D.  52S ;  cf.  Brtay  v. 
Boi/al  British  Nurtet  Attociation, 
(1897)  2  Ch.  272  (C.  A.). 

(/)  Smith  y.DtAt  of  Mancheilrr, 
24  C.  D.  611. 

{g)  Re  St.  George's  Steam  I'ackti 
Co.,  21  L.  J.  Ch.  393 ;  Ex  parte 
Cn^per,  1 D.  M.  4  G.  147 ;  Saii»6Mry 
V.  MftropiJitan  Sailwoy  Co.,  38  L. 
J.  Ch.  249;  TomiJcinKm  v.  South 
EatUrii  linilumy  Co.,  35  C.  D.  675. 
See  Simpton  v,  Jf'fitmijuttr  J'aiace 
Hiitfl  Co. ,  8  H.  L.  C.  7 1 2  ;  Bloxam  v. 
Metropolitan  Railway  Co.,  3  Ch.  337. 

(h)  Trrvor  V.  WhituvHh.  12  A.  C. 
409.  As  to  the  power  of  an  un- 
limited company  to  return  capital 
to  its  shareholderH,  sw  Borough 
Commercial  Societg,  (1893)  2Ch.  242. 
31—2 
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InjuutUoB  *t 


Chap.  XYin.  consideration  of  discharging  the  shareholders  from  liability 
to  calls ;  and  aach  a  transaction  is  therefore  invalid  (t).  In 
like  manner  a  limited  company  governed  by  the  Ck>nipanies 
Act,  1862,  cannot  issue  its  shares  at  a  discount  (k).  Bat  it  is 
otherwise  in  the  case  of  a  company  governed  by  the  CompanieB 
Clauses  Acts  {kk). 

The  payment  of  dividends  on  the  ordinary  stock  of  a  com- 
pany until  the  arrears  of  dividend  on  preference  shares,  created 
under  the  provisions  of  an  Act  of  Parliament,  shall  have  been 
successively  paid  according  to  their  priorities  (I)  out  of  tlie 
profits  accruing  subseqaently  to  the  date  of  the  arrears  (m),  is 
improper,  and  will  be  restrained  by  injunction  (n).  The  fact 
that  the  owner  of  preference  shares  may  have  in  former  years 
acquiesced  in  a  declaration  of  a  dividend  on  the  ordinary  shares, 
whilst  there  was  an  arrear  of  dividend  due  on  the  preference 
shares,  will  not  deprive  bim  of  his  right  in  respect  of  subBe- 
quent  arrears,  though  it  will  preclude  him  from  malting  any 
claim  in  respect  of  these  particular  arrears  (o).  A  preferential 
shareholder  may  bring  an  action  to  restrain  a  company  from 
declaring  or  paying  a  dividend  prejudicial  to  his  rights  asd 
interests  (p). 
I  The  application  of  the  funds  of  a  company  in  paying  the 
expenses  of  a  bill  in  Parliament  is  improper,  unless  speciallj 
authorised  by  the  Act  or  any  Acts  incorporated  therewith  Iq). 
"The  intended  application,"  said  Turner,  L.J.,  in  Simpttmi. 


(i)  Btllerhy  v.  Sotnland,  ir.,  Co.. 
(1901)  2  Ch.  S63 ;  (1902)  2  Ch.  14 
{C.  A.). 

{k)  In  re  Almada  and  Tirito  Co., 
SB  C.  D.  413  (C.  A.);  nWtoii  v. 
S<i/ery,(!89-)A.  C.  289.  See,  how- 
ever,  the  Companiea  Act,  1900,  b.  S. 

(kk)  Wfbb  V.  S!.r<qnl,ire,  .tc, 
Saitway  C,,..  (1893)3  Ch.  307(C.  A.); 
Slatham  v.  Briifkloii  Marine  Palace 
Co.,  (1»99)  1  Ch.  199. 

(/)  Cratv/urd  y.  North  Eatttra 
Baihrus  Co.,  3  E.  £  J.  733. 

(m)  SleitiU  v.  South  Dewu  Bail- 
way  Co.,  9  Ha,  323  ;  Htiiry  y.  Crrat 
Nvrtherti  Bailvniy  Co.,  1  D.  &  J. 


607.  As  to  when  preference  shair? 
entitle  the  holders  thereof  t«  cumu- 
Utive  preferential  dividwdB,  see 
Staplft  Y.  E<utTniin  I'hotographi'- 
Co.,  (1896)  2  Ch.  303  (C.  A.). 

(n)  As  to  the  manner  in  wiiich 
profits  ase  to  be  aacertoined  for  tbr 
purpose  of  making  a.  dirideud,  see 
i'wter  v.  New  Trinidad,  if.,  Cn., 
(1901)  1  Ch.  208  ;  Bond  v.  Barrw 
UirmatiteStKl  Co.,  (1902)  1  Ch.3i3. 

(o)  MaHhrtet  v.  Gmi  Nurtktm 
Sailvmy  Co.,  28  L.  J.  Ch.  373. 

(y)  StuTi/ey.EatUrnVmonllail' 
VHiy  Co.,  7  D.  M.  &  G.  1J8. 

(a)  See  S  &  9  Vict.  c.  16. 
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Dmiton  (»■),  "  IB  for  another  and  a  different  pnrpoBe  irom  that  ciap.  XVIiI. 
vbicb  is  described  in  the  Act  under  which  the  company  is 
formed,  and  which  conatitates  the  partnership  deed  of  the 
company  "  (8) .  Accordingly  railway  companies  have  been 
restrained  from  applying  any  part  of  their  funds  towards 
the  expenses  incident  to  an  application  to  Parliament  for  the 
promotion  of  a  branch  line  (I),  or  a  new  line  in  extension  of 
the  existing  one  (u),  for  the  improvement  of  the  navigation  of  a 
river  communicating  by  means  of  a  branch  line  with  the  main 
line  (x),  or  for  the  purpose  of  bringing  about  an  alteration  in 
the  constitution  of  the  company  (y),  or  tor  tiie  purpose  of 
carrying  out  an  arrangement  with  another  company  (z),  or  for 
the  purpose  of  conferring  further  powers  on  the  company,  even 
although  the  application  to  Parliament  had  been  pursuant  to 
a  resolution  passed  by  three-fourths  of  the  shareholders  in 
compliance  with  the  'WhamclifTe  order  (a).  The  application 
of  the  funds  of  a  company  towards  making  up  the  parliamentary 
deposit  required  for  bills  in  Parliament  promoted  by  another 
company  (b),  or  towards  repaying  monies  borrowed  by  the 
promoters,  and  subscribed  by  them  in  conformity  with  the 
standing  orders  of  Parliament  (c),  is  improper. 

The  funds  of  a  company  may,  however,  be  applied  in 
discharging  expenses  incurred  in  opposing  in  Parliament  a 
bill,  which  would,  if  sanctioned,  be  injurious  to  the  company's 
interests  (d). 

The  distinction  between  going  to  Parliament  for  an  alteration 

(r)  10  Ha.  62.  («)  Caleihniian    Bailway    Co.    v. 

(»)  East  AngUiiH  Ruilinay  Co.  \.  SiJway  Junrtioa  Bailipay  Co.,  W. 

fti»(fr»  Coutttin  Bnilwatj  Co.,  11  C.  N.  (1883)  179,  49  L.  T.  527. 

B.  773;  Athbury  RaiiiBuy  Carriaije  (i)  Miiniisell   v.    Midland    Ortat 

<'».  V.  liitJif,  L.  E.  7  n.  L.  658.  HVsfrTH  Jhilivufj  Co.  of  Ireland,  I 

(I)  Grrat  Wtatfru  Jiailw„y  Co.  v.  H.  &  M.  130. 

Itiithout.  5  De  G,  &  a  309.  (c)  SjmeJttniaK  t.  Lattimore,  3  Gift. 

(«)  VtiHCf     V.     Eatl     LimeasMre  16. 

Ilnihwy  Co.,  3  K.  &  J.  m.  ('/)  Brii/ht  y.  .VortA,  2  Ph.  216 ; 

(i)  Muni     V.      Shrrwthiry     and  Alt.-Ofn.  v.  Aiidrfoi,  2  Hbc.  &  Q. 

I'l'fttn-  Railway  Co.,  13  Beav.  1.  230;  Ati.-Gen.  v.  Maijor  of  Wiyaii, 

iy)  filfmit  V.  SoH(A  Dfiym  It/iil-  oD.U.&Q.dJ;  AU.-Oen.v. Mayor 

fty  Co.,  ib.  59.  o/Brnwi,  10  C.  D.  204. 

(i)  fiimpaonY.Deniaoii,Hi'Sa.ol. 


oyGoot^le 


486  IKJDHOTIONS   AOAIKST    COMPANIEH. 

Chap,  xv'iii.  of  the  constitution,  or  a  variation  or  extension  of  the 
powers  of  a  company,  and  applying  the  fands  of  the  companv 
towards  the  payment  of  the  expenses  thereby  incurred  is  a 
well-defined  one(e).  Every  company  acting  in  its  corporate 
capacity  has  full  power  to  make  an  application  to  Parliament 
for  these  or  other  purposes.  There  is  no  ground  on  which  a 
Court  of  equity  can  interefere  {/).  In  Bill  v.  Si^ira  Xerada 
Co,  (g),  the  Court  would  not  restrain  a  company  from  applying 
to  the  legislature  of  a  foreign  country,  even  though  nearly  all 
the  shareholders  were  resident  in  England,  there  appearing  to 
be  no  intention  on  the  part  of  the  company  to  act  except  vith 
the  sanction  of  the  foreign  legislature.  In  AtlUy  v.  Mm- 
Chester,  Sheffield,  avd  Lincolnshire  Railway  Co.  (A),  the  Court 
refused  to  restrain  a  rfkilway  company,  which  had  taken  lands 
of  the  plaintiff  under  their  compulsory  powers  for  the  purpose 
of  making  a  railway,  from  making  an  application  to  Farltament 
upon  the  abandonment  of  the  railway  to  enable  them  to  UBe 
the  land  for  a  different  purpose  and  in  a  different  undertaking. 
Ths  Conrt  will  When  ft  pubUc  company  incorporated  by  Statute  ia  engaging 
coiuidantion  in  a  transaction  which  is  ultra  viret,  the  Court  can  only  deal 
of  furthBrpoweiB  ^^^^  ^^^  '^^^^  *^  ^^  exists,  and  will  not  take  into  consideration 
being  obtkined.    the   possibility   of    further    powers    being   obtained    by  the 

company  (i). 

Coatnuiu  not         Where  a  contract  is  one  which,  from  the  nature  and  object 

P^TK^gythr'  **'  incorporation,  a  corporate  body  is  by  necessary  or  reason- 

compsDT  ire       ^\y\^  inference  from  the  provisiona  of  the  deed  of  settlement 

or  the  Act  prohibited  from  making,  it  is  ultra  riret,  and 

void  (A).     "Where,"  said  Lord  Wensleydale,  in  SottA  York- 

thire  Railway  Co.  and   River   Dun  Navigation   Co.  v.  Great 

(e)  Simeon  v.   Daiiaon,   10  Ha.  Mrtn-pnlitan  Itaihoay  Co.,  32  L  J- 

p.    61  ;     Stereiu    v.    Sooth    Devon.  Ch.  382. 
Rmlivaij  Co.,  13  B.  49.  (*)  Shrewibiinj  and  Birmimjlin"- 

(/)    Vaner    v.    Eiiit    Laiimihire  Siiilway  Co.  v.   Loiidtnt  ami  -Vi*<' 

Itaihvay  Co.,  3  K.  &  J.  57  ;  5(bw»<  Wntfrn  RaHway   Co.,  6  H.  J-  <■ 

V.    South    liei'on   Sailtvay   Co.,    13  \^;  Aihbury  Baili'iiy  CarriantC"- 

Beav.  4».  t.  Rkhr,  L.  R.  7  H.  L.  673;  .!«- 

(jl)  1  D.  F.  4  J.  177,  183.  (Sen.  t.  ISrait  Emttru  RuiUrny  0:. 

(h)  2  D.  &  J.  463,  fi  App.  Ca.  481 ;    H>H/.«t  v.  1>^ 

(i)  Ormt   n'rtiern  Railway  G:  y.  Siitr  Co.,  10  App.  Ca.  3C0. 
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Xortliem  Railway  Co  (I),  "a  corporation  ie  created  by  Act  of    Chap.  XYIII. 

Parliament  tor  particular  pnrpoBee  with  Bpecial  powers,  tbeir 

deed,  though  under  their  corporate  seal,  does  not  bind  them, 

if  it  appear  by  the  expresB  provisionB  of  the  Statute  creating 

(he  corporation,  or  by  necessary  or  reasonable  inference  from 

its  enactments,  that  the  deed  is  ultra  vires ;  that  is,  that  the 

legislatare  meant  that  such  a  deed  should  not  be  made  "  (m). 

The  doctrine  of  vltra  Hres  must,  hovever,  be  reasonably  Ths  Bppiiotion 
understood  and  applied,  and  whatever  may  fairly  be  regarded  companr  to  k 
as  incidental  to  or  consequential  upon  those  things  which  the  ^^^°ji^^rt 
legislature  has  authorised  ought  not,  unless  expressly  pro-  «itb  objcotg  at 

*j  »  *         compmj. 

bibited,  to  be  held  by  judicial  construction  to  be  ultra  vires  (n). 
Thus  a  company  incorporated  for  the  purpose  of  keeping  a 
hotel  was  held  entitled  to  lease  part  of  the  hotel  for  a  short  term 
of  years  to  the  head  of  a  government  department  (o).  So  also 
a  railway  and  steam  ferry  company  may  lend  out  its  ferry  boats 
on  excursion  trips,  when  not  wanted  for  the  ferry  {;j).  So  also 
a  contract  between  a  railway  company  and  an  individual  to  run 
s  8l«amer  between  the  terminus  of  the  railway  in  England  and 
the  coast  of  Ireland  was  held  valid,  as  being  in  furtherance  of 
the  object  for  which  the  company  was  formed  and  incorporated, 
viz.,  to  facilitate  communication  between  England  and 
Ireland  (q).  So  also  the  directors  of  a  fire  insurance  company 
may,  in  the  exercise  of  their  discretion,  make  payments  to 
persons  insured  in  respect  of  losses  not  falling  strictly  within 
the  terms  o(  the  policies,  if  such  payments  are  conducive  to  the 
welfare  of  the  company  and  calculated  to  promote  its  interest, 
or  if  the  payment  of  such  losses  is  in  accordance  with  the  usual 
custom  of  other  insurance  companies  (r).     But  where  the 

(0  9  Exch.  55,  84.  (p)  Forrul  v.  Manchnter,  Shtf. 

(ni)   Chamhen  v.  Ma>ifhe»trr  and  field,  and  Lincoliithire  Hailway  Cv., 

Uil/urd  Hailway  Co.,  5  B.  £  S.  5BB.  30    Bear.    40,    afflrmed    on    other 

(n)  Aa.'OtTi.   V.    Ortat    Eattim,  grounde,  4  D.  F.  £  J.  126. 

Hailway  Co.,  6  A.  C.  478,  per  Lord  (g)  SoiUh   Walra  Bailway  Co.  t. 

Selbonie.  Btdmoiul,  10  C.  B.  N.  8.  675.    See 

(u)  Simp*ou  7.  Watmiiitlfr  Palace  Warden  of  Dover  Harbour  v.  South 

/fiXeiCo.,  8H.  L,  C.  712;  fwf/ifr-  Eaita-a    Bailway   Co.,   9  Ha.  489. 

ifonAouyAv.  Lte  Moor  Porcelain  Co.,  Comp.  Simjjeimv.flenwoH,  lOHa.6'2. 

1  Eq.  329.  (r)  Taunton    v,   Soyal   Insurance 
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Chap.  XYIII.  primary  and  special  object  for  which  a  company  hae  been 
formed  is  gone,  it  cannot  continue  to  carry  on  bueinesa  for 
objects  which  are  merely  ancillary  and  Bubservient  to  the 
main  object  (a). 

A  company's  memorandum  of  association  frequently  contains 
wide  general  words  which,  if  constraed  literally,  would  entitle 
the  company  to  carry  on  almost  any  kind  of  bnsiness.  But 
such  words  "  must  be  taken  within  certain  limits,  and  those 
limits  are  that  they  mast  be  regarded  as  ancillary  to  tbe 
purport  of  the  scheme  for  which  the  company  was  formed"(0. 
General  words  in  a  memorandum  of  association  muBt  be 
construed  in  such  a  way  "  as  not  to  make  them  a  trap  far 
unwary  people.  General  words  construed  literally  may  mean 
anything ;  but  they  must  be  taken  in  connection  with  what 
are  shown  by  the  contest  to  he  the  dominant  or  main  objects. 
It  will  not  do  under  general  words  to  turn  a  company  for 
manufacturing  one  thing  into  a  company  for  importing  some- 
thing else,  however  general  the  words  are  "  (u). 

This  principle  of  construction  will  be  adopted  even  thon^ 
the  memorandum  contain  a  clause  that  the  objects  speciM 
in  each  paragraph  are  to  be  in  no  wise  hmited  or  restricted 
by  reference  to,  or  inference  from  the  terms  of  any  other 
paragraph,  or  the  name  of  the  company  (x). 

One  company  may  not  purchase  the  business  of  another 
company  (^),  or  transfer  its  business  (if  not  in  liquidation)  (^) 
to  (a)  or  amalgamate  with  another  company  (6),  unless  specially 
Co..  2  H.  &  M.  135  ;  md  eee  Srtai/  (t)  Seesect  161  of  theComptmies 

V.  Jtnyai  Brifith  Nurtea  AMociatioti,       Act,  1862. 
/18tt7)  2  Ch.  pp.  277,  278.  («)  <lrtiit  Nortkern   Railinay  tt- 

(»)  Amalgamated Synditata,  Ltd.,  V.  Eaaterti  Countie*  Baiiwat/  Co.,  B 
(1897)  2  Ch.  600,  Ha,  306 ;  Bird  v.  Bird's  I'altiit,  itf., 

(0  German  Dtilf  C>.ffee  Co.,  20  fkmige  Co.,  8  Ch.  358;  Riehvtml 
0.  D.  p.  187,  per  Baggallay.  L.J.  Wateru^lx  Co.  v.   Veitry  of  Ritli- 

(ii)  Orrman  Dale  Gi.ffet  Co.,  20  tnond,  3  C.  D.  98;  Strmoait  and 
C.  D.  p.  188,  per  Lindley,  L.J.  Tuabridge  Railway  Co.  v.  Zowiiu'. 

(x)  Slrphtnt  V.  Mytore  Reefs  Chatham,  and  I*-verBailmiy  Co..  11 
(Kaugaiidt/)  Mating  Co.,  (1902)  1  C.  D.  698.  But  comp.  SwrfAo"  t. 
Ch.  745.  Briti$hMiitaal,dtc.,Socirlg.SCb.e]i. 

(y)  Ernest  v.  Nichdh,  6  H.  L.  C.  (t)  Re  Bra   Insurantt  Co.,  2  J. 

idl;  Askbiiri/Cum'aye  Co.  T.Riehe,       &    H.    400;    Clinfb    t.   finaiifw' 
Ij.  E.  7  H.  L.  653.  Corporation,  i  Ch.  117. 
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antboriBed  to  do  bo  either  by  the  deed  of  Bettlemeut,  or  the   Chap,  iviii. 

memor&ndmn  of   aasociation,   or   the   Aet  of   incorporation. 

Genera]    powers  of    management  or  powers  to  enter  into 

contracts    or   arrangements  with    other  companies    do  not 

anthorise  an  amalgamation  (c). 

Even  where  there  is  no  express  prohibition  against  borrow-  Borniwiag 
.      ,    ,    ,  .   ,  moniei. 

ing,  a  company  or    society  conetituted  for  special  purposeB 

cannot  borrow  nnless  such  borrowing  is  expressly  authorised, 

or  is  clearly  incidental   to   the  course  and  condnct  of   the 

basineas  for  itu  proper  purposes  {d).    An  ordinary  trading 

company,  however,  has  an  implied  po^er  to  borrow,  without 

express  words   conferring  such  a   power  (e).     A    power  to 

borrow  up  to  a  limited  amount  on  certain  terms  implies  a 

prohibition    to   borrow  a    larger    amount,  or    on    different 

terms  (/).     Accordingly,  a  railway  company,  although  having 

power  under  its  special  Act  to  borrow,  cannot  draw,  accept, 

or  indorse  bills  of  exchange  nnless  expressly  so  authorised  (jr). 

A  company  has  no  right,  tmless  authorised  by  its  special  PrefMwwe 
Act  or  charter,  or  (in  the  case  of  companies  governed  by  the 
Companiea  Act,  1862)  by  its  memorandum  or  articles,  to 
isBiie  preference  shares  (A).  But  a  company  governed  by  the 
Companies  Act,  1862,  may,  by  special  resolution,  alter  its 
articles  so  ae  to  permit  of  the  issue  of  preference  shares  by 
way  of  increase  of  capital  (t). 

A  traffic  agreement  between  two  railway  companies  for  a  Working  agne- 
certain  number  of  years  to  divide  the  profits  of  the  whole  na^^  «,!- 
traffic  in  certain  fixed  proportions  calculated  on  the  past  s^°"^ 

(e)  Re  Bra  Itunranee  Co.,  2  J.  &  (/)   tVenloek  v.  Rhfr  Dee  Co.,  10 

H.  400.    Camp.  Re  Bank  of  Hindu-  A.  C.  354. 

Oan,  Hiz/gt'  cate,  2  U.  &  U.  657.  {g)   Bateman  v.  Wd  !['«/«  BaH- 

See,  hovever,  as  to  amalgamation  way  Co.,  L.  R.  1  C.  P.  499. 

o(  railway  companies,  2fi  &  27  Tict.  (A)  See  Ifurrtaon  t.  Meri:^n  Rail- 

c  92,  M.  36 — 55,  vay  Co.,   Id  Eq.  358;  Jtidrtwi  v. 

(rf)  Blackburn  SodH'j  v.  Brooke,  Oat  Meter  Co.,  (189T)  1   Ch.  p.  368 

22C.D.61,70(C.A.).  See,  however,  (C.  A.). 

sect  38  of  the  Companies  Clausea  (i)  Andrrvii    v.    Oa*   Meter    Co., 

Act,  1845,  as  to  companies  which  (1897)  1  Ch.  361  (C.  A.),  overruling 

incorporate  the  same.  Huttoii    v.   Searborouyh    Cliff  Hotel 

(e)  Oeneral  Auction  Co.  v.  Smith,  Co.,  4  D.  J.  *  S.  672. 
(1891)  3  Ch.  432. 
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Chap,  xviir.  courfle  of  traffic,  and  entered  into  bonu-  Jide  for  the  parpoBe  of 
avoiding  competition  is  not  vltra  vires  (k) ;  and  a  breach  of 
such  agreement  will  be  restrained  by  injunction  (0.  The 
managing  body  of  a  railway  company,  however,  have  no 
power  to  enter  into  a  contract  fixing  and  regulating  the  future 
traffic  which  may  be  carried  upon  a  line  of  railway,  which  the 
company  may  be  thereafter  empowered  to  construct,  bo  aa  to 
give  another  company  an  interest  in  such  traffic  and  profit  (m). 

In  a  case  where  a  railway  company  was  authorised  to  enter 
into  an  agreement  with  another  railway  company  for  working 
the  hne,  it  was  held  that  they  might  manufacture  carnages 
and  rolling  stock  for' and  let  them  for  hire  to  the  other 
company  (n). 
Agrcenieiit  to  An  agreement  between  two  railway  companies  to  make  an 
mratforp^wara.  application  to  Parliament  for  the  necessary  powers  to  carry  ont 
certain  heads  of  agreement  between  them,  which  are  not  to  be 
acted  on  until  the  necessary  powers  have  been  obtained,  ia  not 
illegal  (o)  ;  but  any  attempt  to  act  upon  the  agreement  before 
the  necessary  powers  have  been  obtained  is  illegal  (p). 

An  agreement  cannot  be  coaaidered  legal,  though  some  of  the 
terms  involve  acts  which  may  be  lawfully  done,  if  the  purpoBe 
of  the  agreement  be  to  work  oat  something  illegal.  Therefore 
where  railway  companies  agree  to  do  acts  which  they  have 
power  to  do,  as  well  as  others  which  they  have  no  power  to 
do,  their  object  being  to  carry  oat  an  illegal  scheme,  the  Court 
will  restrain  the  agreement  from  being  acted  upon  at  eiHq). 

A  shareholder  in  a  company,  the  directors  of  which  have 
affixed  the  company's  seal  to  an  agreement  some  of  the  pro- 
visions whereof  are  illegal,  is  entitled  to  restrain  the  directors 
from  acting  upon  the  agreement  so  far  as  it  is  illegal  (r). 


Agreement  legal 
in  part  but 
illegal  in  its 
purpose. 


AgreeiDent 

parti;  leg^, 
Iiartly  ill^ta'' 


(4)  Hare  v.  London  and  North 
Watrrn  liailtitay  Co.,  2  J.  &  H.  80. 

(i)  Midland  Railtuay  Co.  v.  Oreat 
TTwieni  Railway  Co.,  8  Ch.  841. 

(in)  MiiHand  Railway  Co.  \.  Lon- 
don and  North  We*tem  Railamy  Co., 
2  Eq.  325. 

(»)  Att.-Gea.  v.  Oreat  Eatttni 
Railway  Co.,  6  A.  C.  478. 


(o)  Winch  T.  Sirkenhtad,  *■-, 
Railway  Co.,  5  De  G.  4  S.  562. 

(p)  HaUerJey  T.  Lord  Shftbunt. 
31  L.  J.  Ch.  873. 

(9)  lb. 

(r)  Maunaell  t.  Midland  Gnat 
Wetlem  Railway  Co.  of  Irtland,  1 
H.  &  M.  133 ;  32  L.  J.  Ch.  913. 
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Contracts  entered  into  by  promoters  on  behalf  of  an  intended    Gh»p.  xnir. 
company   do  not  bind  the  company  after  its  incorporation,  Agreemenia  bj 
onlesa  bo  provided  by  etatnte  (<) ;  nor  can  tbe  company  ratify  ^^ 
Bach  a  contract  (t)t  bat  it  can,  of  course,  enter  into  a  new 
contract  to  tbe  like  effect  (u). 

Is  the  case  of  companioB  in  which  the  public  are  invited  to 
sabecribe  for  shares,  contracts  entered  into  by  snch  a  company 
before  it  is  entitled  to  commence  business  are  provisional 
oiily{r). 

[f  a  contract  between  two  companies  is  illesal,  the  Court  will  Court  <riii  not 

,  ...  .  ,  ,  ,       .    p     "id  e'lher  of  the 

not  assist  either  of  the  parties  in  obtaining  a  collateral  benefit  panin  tn  nn 
which  the  agreement  would  give,  or  aid  them  in  any  manner  '^^  ''''^' 
vhich  would  promote  the  object  of  the  agreement  (j/). 

An  act,  although  it  may  be   beyond   the   powers   of   the  Cauri  viii  not 
directors  or  managing  body  of  a  company,  may  be  capable  ten  vhiob  are 
of  being  adopted  and  confirmed  at  a  meeting  of  the  share-  j'Jrt^i'^initru^i 
holders.     If  so,  the  question  is  properly  a  sabject  of  internal  c«g>il*tion. 
regulation  and  management,  and  the  Court  will  not  interfere 
nntil  all  reasonable  attempts  have  been  made  to  take  the  sense 
of  the  general  body  of  the  shareholders  on  the  matters  in 
question.      Before  applying  to    the  Court,  all    the    means 
provided  by  the  articles,  the  deed  of  settlement,  or  the  Act 
of   Incorporation,  as   the  case   may  be,  for   the   purpose  of 
bringing   the  matter  before  the  general    body  of   the  share- 
holders must  be  resorted  to  and  exhausted  {z).    Accordingly 

(()  Krlurr  T.  Bnrtrr,  L.  R.  2  C.  P.  mferred,  see  Boi/«(  Co,  v.   Clijijirr 

174  ;  /«  Tt  Sorthamberlaml  Avtnut  Co.,  (1901)  I  Ch.  196 ;  (1902)  1  Ch. 

Haiti    Co.,   33   C.  D.   16  (C.   A.);  146. 

Caledimiaii  Ilailivay  Co.  v,  Ilr'aia-  (i)  S«ct  6  of  the  Companies  Aot, 

biirgh,2'ldacxi.  391.    As  to  oontraots  1900. 

entered  into  by  promoters  of  rail-  (j)  Orrat  Norihrnt   Iiaihi<ay  Co, 

way  componieB,  aee  sect.  30  of  the  v.   Eattertt    Countia   Saibcay   Co., 

Bailwttys  CoDBtmction  Act,  lft64,  9  Hft.  306 ;  Bichraoad   WattTWorH 

(()  fff/««-  V.  iiaiter,  antt :  £m-  Ci:  v.  Futrg  of  Bkhmond,  3  C.  D. 

prru  Eiiginrrring  Co.,  16  C.  D.  125  82,  98. 

(C.    A.);    Northmnbrrland    Aveam  {z)  Mozley  v.  Al»t'».,\  Vh..  »Q0; 

lUtl  Co.,  33  C.  I).  16  (C.  A-).  Lord  v.   Cojijitr  Minium  V;  ,  2  Ph. 

(n)  Emitrem  Euyiueeriiiij  Co.,  16  740;   Onit/  t.  Lneit,   8  Ch.   1030; 

C.    D.    p.     128  ;     Northitmbrrlaiid  Manlovgall  v.  Cardinrr,  1  C.  D.  21  ; 

Avtitiie  Hotel  Co.,  33  C.  D.  p.  20.  liurluiid  v.  Eartt,  (1902)  A.  C.  83, 

As  to  when  a  new  oouttact  will  be  93. 
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Clap,  aviii.  where  two  members  of  an  incorporated  company  bad  filed  a 
bill  against  the  directors  and  otberB,  charging  tbem  with 
fraadulent  and  illegal  acts  and  praying  tor  the  appointment 
of  a  receiver,  the  Court  refused  to  interfere  on  the  ground  that 
the  acts  complained  of  were  capable  of  confirmation,  and  that 
it  did  not  appear  that  any  attempt  bad  been  made  to  bring 
the  matter  before  the  general  body  of  the  shareholders  (a). 
So  also,  and  upon  the  aame  groands,  in  an  action  brought  by 
certain  shareholders  to  restrain  personB  alleged  to  have  been 
irregularly  appointed  directors  from  acting  as  such,  the  Court 
refused  to  interfere  (A).  In  like  manner  the  Court  refased  to 
restrain  directors  from  exclading  one  of  their  number  from 
acting  when  the  majority  of  the  members  of  the  compan; 
did  not  wish  him  to  act{c).  So  also  the  Court  will  not 
interfere  for  the  purpose  of  forcing  companies  to  conduct 
their  business  according  to  the  strictest  rules  where  the 
irregnlarity  complained  of  can  be  set  right  at  any  moment, 
as  for  instance  where  there  has  been  some  informality  in 
summoning  a  board  meeting  (d). 

Upon  the  same  grounds  the  Court  has  refused  to  restrain 
the  payment  of  a  dividend  by  a  railway  company  before  its 
works  were  completed  (<r),  or  before  its  unsecured  debts  •^en 
paid  (/).  So  also  the  Court  will  not  restrain  a  company 
from  making  a  call,  if  made  in  a  proper  form  and  for  a  proper 
purpose  (<;),  there  being  no  equity  upon  which  the  Court  can 
inquire  into  the  propriety  or  necessity  of  making  a  ca11('')- 
Nor  will  the  Court  restrain  actions  for  calls  on  eharea 
improperly  forfeited  (i),  or  actions  for  calls  where  the  monies 

(a)  F<iu  V.  Harhottk,  2  Ha.  461  ;  {f)  Bmwiif      v.      Mimmouthihi" 
Putbr«<*v.NewCinlStrvi<xAMoa<i'  BaUteaij  Co.,  13  Beav,  32. 
(ion,W.N.(18-8),  U6,26W.E.ll.  (/)  Sttvfiit  v.  .So«(A  Ikm-Bail. 

(b)  Motley  T.  AhtoH,  1  Ph.  790;  7my.Co.,  9  Ha.  313. 
Hattereteij   t.    Lnrd    Shrlburne,    31  {tj)   Cooiier   i:    Shrojithire    I'lii"" 
L.  J.  Ch.  M73;  Ifurbm  v.  Pkilippt,  Jtnilinay  Co..  8  Ba.  C«.  136. 

23  C.  D.  14 ;  Imperial  Ilydtfpathic  (A)  Maebridr  v.  Li«duy,  B  H». 

Hotel  Co.  V.  Hampton,  ib.  1.  p.  574;  Bailey  v.  Birknihea't.  I.au- 

(r)  }iiiii<briilge  t.  Smith.  41  C.  D.  cathire,  and  Chethire  Juudvm  Bnil- 

462  (0.  A.).  tiviy  Co.,  12  Beav.  433. 

(rf)  Browne  v.   La   Trinidad,   37  (i")  Harrit  t.  North  Deroa  Bail- 

C.  D.  1  (C.  A.).  wag  Co.,  20  Beav.  384;  Play/air  j. 


oyGoot^le 


IN JU NOTION B   AGAINST 


raised  by  the  calls  have  been  improperly  applied  (k)  or  the    Ch>p-  xviir. 
eDforcement  oi  a  call  by  directors,  there  being  no  evidence  of 
an  improper  motive  in  making  it  (0- 

So  also  the  Court  will  not  restrain  the  application  of  monies 
raised  by  the  issne  of  new  shares  to  a  pnrpose  different  from 
that  for  which  they  were  raised  (»i) :  or  the  payment  of  money 
to  directors  by  way  of  remuneration  for  past  as  well  as  future 
services  (n) :  the  application  by  the  directors  of  a  portion  of 
the  funds  in  gratuities  to  servants  of  the  company  for  services 
rendered  (o) ,  provided  that  the  company  is  a.  going  company  (p) ; 
or  in  paying  a  pension  to  the  family  of  a  deceased  officer  of 
the  company  iq). 

Nor  will  the  Court  interfere  to  restrain  a  meeting  of  the 
Bbarebolders  of  a  company  from  being  held  upon  the  ground 
that  the  notice  calling  it  is  so  expressed  that  consistently  with 
its  terms  resolutions  might  be  passed  which  are  ultra  vires  (r). 

If,  however,  it  is  absolutely  necessary  that  the  Court  should  in  particuUr 
interfere   to   prevent  irreparable   mischief   from   being  done  iiiterfs^°in  mat- 
before  the  time  for  taking  the  necessary  steps  to  call  a  general  ''^  "'^'"''  "!^ 
meeting  of  the  shareholders  can  arrive  (s),  or  if  the  directors  ject  forintarDfti 
are  adopting  a  particular  course  for  the  express  purpose  of 
preventing  the  free  action  of  the  shareholders  (c) ;  or  if  the 
directors,  or  a  majority  of  the  shareholders,  are  acting  in  a 
fraudulent  or  oppressive  manner  against  the  minority  {u),  the 
Court  will  interfere. 


Birmingham,  Bri*M,  At.,  Railway 
tV.,  I  Btt.  Ca.  640. 

(A-)  Ott  v.  Otaegotv,  rf-c,  Railway 
Co.,  3Macq.  79fi. 

(/)  Anglo  -  Viiii-erial  Bank  v. 
Baragiton,  45  L,  T.  362;  Dawaon 
T.  African  Ctinsoiiilatid  Land  Co., 
(1898)  1  Ch.  6.  14  (C.  A.). 

(m)  Yetli  T.  Norfolk  Railway  Co., 
3  De  O.  &  8.  ^93. 

(n)  Lamb^t  v.  Northern  Biienot 
Ayrri  Railway  Co.,  16  W.  E.  180 ; 
Knye  v.  Crogdon  Tramivagi  Co., 
(18B8)  1  CL  358  (C.  A.). 

('i)  Hampton  v.  I'ria't  J'lileiit 
Caudit  Co.,  24  W.  E.  754,  not  so 


however  if  the  company  is  no  longer 
a  going  concern  and  existo  only  for 
tlie  purpose  of  winding  up.  Mutton 
v.  Wut  CorkRailwayCd.,  23C.  D.6a4, 

(p)  NiittoH  T.  n'erf  CurkBailwag 
Co.,  23  0.  D.  6S4  (C.  A.). 

(u)  Hendfretm  v.  Bank  of  Aut. 
tmhuia,  40  C.  D,  170. 

(r)  I$h  of  Wiyht  Railway  Co.  v 
Tahoardiu,  25  C.  D.  320  (C.  A.). 

(<)  Qreat  Wtattrn  Railivay  Co.  v. 
Ruthoat,  5  De  G.  &  S.  310. 

{()  FratfT  V.  Whuliey,  2  H.  &  M. 
10. 

(h)  Gray  r.  ZciW*.  8  Ch.  1035 
Meniere.  Hooper' »  Telegraph  Work*, 


oyGoot^le 


4y*  INJUNCTIONS   AQAIMST   COMPANIES. 

Chap.  Xviii.  Directors  accordingly  have  been  restrained  from  isauing 
Instances  of  sbftres  for  the  expreas  purpose  oE  thereby  coottollisg  a 
gra^wd'^n'  general  meeting  {x)  ;  or  from  exercising  their  powers  so  as  to 
moh  ewes.  place  themselves  in  a  better  position  in  regard  to  the  payment 
of  calls  than  the  other  shareholders  (y) ;  or  from  employing 
the  funds  of  the  company  to  get  into  tbeir  own  hande  the 
majority  of  the  voting  power,  as  by  sending  proxy  papers 
with  their  own  names  inserted  as  proxies,  and  impressed  vith 
a  stamp  so  that  each  shareholder  who  did  not  attend  the 
meetings  might  if  he  pleased  sign  and  return  the  proi; 
without  any  expense  to  himself  (z) ;  or  from  summoning  the 
general  meeting  at  such  a  date  as  to  deprive  Bhareholdeie 
of  their  power  of  voting  (a) ;  or  from  holding  an  irregnlar 
meeting  not  properly  convened  which  was  likely  to  be 
injurious  to  the  interest  of  the  company  (b) ;  or  from  using 
the  corporate  name  and  powers  for  the  purpose  of  dividing 
amongst  the  majority,  to  the  exclusion  of  the  minority,  con- 
sideration money  received  from  an  arrangement  with  another 
company  (c). 

So  also  where  the  votes  of  certain  shareholders  had  been 
improperly  rejected  at  a  meeting  of  the  company,  an  injunction 
was  granted  to  restrain  the  company  from  acting  on  the 
footing  of  the  votes  being  bad  (d).  So  also  if  directors,  acting 
under  an  erroneous  construction  of  their  articles,  are  intending 
to  exclude  from  voting  those  who  ought  to  vote,  or  if  directors 
are  intending  to  act  on  a  resolution  improperly  come  to  in  a 
matter  essential  as  regards  the  well-being  of  the  company,  the 
Court  will  interfere  (e).  So  also  directors  were  restrained  from 
issuing  a  circular  which  was  of  a  misleading  tendency  and 
from  proposing  at  a  general  meeting  of  the  company  cert^ 

9   Ch.    350;    S}-«kti    v.    Grotvaior  (b)  Harben  v.  PhUippt,  23  C.Ji, 

Sotrl  Co.,  13  T.  L.  R.  431.  p.  34  (C.  A.). 

(x)  Fraatr  t.  WhalUy,  2  H.  &M.  (r)  Mmirr  y.  Hooptr't  Tiitgre^ 

10.  Workt,  9  Ch.  350. 

(y)  Alta^audfT V.  JuUrmatic  Trtt-  (rf)  Pender y.  twAiiijton, BCD. 

phone  Co.,  (1800)  2  Ch.  36  (0.  A.).  70. 

(I)  S(«</dfr(v.ffro«fe»or,33C.D.  (<)  Harben  t.  PA.7(>/»,  23  CD. 


(o)  Cawion  v.  Tratk,  20  Eq.  669. 


14,  33  (C.  A.). 
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resolutions  on  the  grotmd  that  the  shareholders  had  nob  been   Chap,  xvii 
folly  informed  and  instmcted  apon  what  was  proposed  to  be 
done  (/). 

The  notice  of  aa  extraordinary  general  meetiiig  moBt  disclose 
ail  facta  necessary  to  enable  the  shareholder  receiving  it  to 
detennine  in  his  own  interest  whether  or  not  he  ought  to 
attend  the  meeting ;  and  the  peconiary  interest  of  a  director  in 
the  matter  of  a  special  resolution  to  be  proposed  at  the  meet- 
ing is  for  this  parpose  a  material  fact  (g).  So  also,  where  an 
agreement  entered  into  between  two  companies  for  the  sale  of 
the  ondertaking  of  the  one  to  the  other  and  which  provided 
tor  compensation  being  paid  to  the  directors  of  the  selling 
company  for  their  loss  of  office,  had  been  confirmed  by  a 
general  meeting,  hot  the  notice  calling  the  meeting  described 
the  agreement  merely  as  an  agreement  for  the  sale  of  the 
undertaking  and  did  not  mention  the  proposed  payment  to 
the  directors,  an  injunction  was  granted  restraining  the 
company  from  carrying  the  agreement  into  effect  until  duly 
BanctioDed  by  the  shareholders  at  a  meeting  duly  convened 
for  the  purpose  (h). 

The  existence  of  disputes  between  the  different  members  of 
the  governing  body  of  a  company  which  prevents  its  affairs 
being  carried  on  properly,  is  a  ground  for  the  intervention  of 
the  Court  by  injunction  and  receiver  to  protect  the  property 
of  the  company,  but  the  interference  of  the  Court  will  be 
continued  only  until  a  governing  body  is  duly  appointed  (i). 

Where  there  is  a  body  corporate  capable  of  suing,  that  body  p^me  of  acn 
only  is  the  proper  plaintiff  in  an  action  for  the  recovery  of 
property,  whether  from  its  officers  or  directors  or  from  any 
other  person,  and  an  action  for  that  purpose  cannot  be  main- 
tained by  one  shareholder  on  behalf  of  himself  and  all  others 
except  the  defendants  (k).    But  this  rule  does  not  hold  where 

(/)  Jackton  v.  Matttter  Bajii:,  13  298  ;  Trade  Auxiliary  Co.  v.  yickeri, 

L.E.  I.  119.  21  W.  E.  836. 

(3)  Tiaien  v.  Henderton,  (1899)  I  (A)  Gray  v.  Uwit,  8  Ch.  1035 ; 

Ch.  861.  RoMfUv.  M'liktfietd  Walertaorkt  Co., 

(A)  Kaye  v.   CVcyi&n   Trammayi  44  L.  J.  Ch.  498 ;  Ruuell  v.  Wakt- 

(■(..,  (1898)  I  C!h.  358,  370  (0.  A.).  ^d  WiUtruior/a  Co.,  20  Eq.  474  ; 

(i)  i-eathertlotu!  v.   Cooke,  16  Eq.  BurUiiui  v.  Earle,  (1902)  A.  C.  p.  93. 
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Chap,  svni.  the  persona  againBt  whom  the  relief  ia  sought  control  the 
majority  of  the  company's  shares,  and  will  not  permit  an 
action  to  be  brought  in  the  name  of  the  company.  In  that 
case  the  Courts  allow  the  ahareholders  complaining  to  bring 
an  action  in  their  own  names  (/).  This,  however,  is  a  mere 
matter  of  procedure  in  order  to  give  a  remedy  for  a  wrong 
which  would  otherwise  escape  redress,  and  it  is  obvious  that 
in  such  an  action  the  plaintiffs  cannot  have  a  larger  right  to 
relief  than  the  company  itself  would  have  had  if  it  were 
plaintiff,  and  cannot  complain  of  acts  which  are  vahd  if 
done  with  the  approval  of  the  majority  of  the  shareholders, 
or  are  capable  of  being  confirmed  by  the  majority.  The  cases 
in  which  the  minority  can  maintain  such  an  action  are, 
therefore,  confined  to  those  in  which  the  acts  complained 
of  are  of  a  fraudulent  character,  or  beyond  the  powers  of 
the  company.  A  familiar  example  is  where  the  majori^ 
are  endeavouring  directly  or  indirectly  to  appropriate  to 
themselves  money,  property  or  advantages  which  belong  to 
the  company  (m). 

"  There  may  be  a  variety  of  things  which  a  company  may 
well  be  entitled  to  complain  of,  bat  which,  as  a  matter  of  good 
sense,  they  do  not  think  it  right  to  make  the  snbject  of  litiga- 
tion ;  and  it  is  the  company,  as  a  company,  which  has  to 
determine  whether  it  will  make  anything  that  is  a  wrong  to 
the  company  a  subject-matter  of  litigation,  or  whether  it  will 
take  steps  itself  to  prevent  the  wrong  from  being  done  "  [n). 
In  such  a  case,  therefore,  if  individual  shareholders  bring  an 
action,  using  the  name  of  the  company,  they  do  so  at  their 
own  risk  unless  able  to  show  that  they  have  the  support  of 
the  majority  (o) ;  and  if  the  Court  grant  interlocutory  relief, 
it  will  take  care  that  a  meeting  be  called  at  an  early  date  to 

(0  BiirfaiidT.  Eartf,  (1902)  A.  C.  (u)  Madtmgall  t.  Qardina;  1  C. 

p.  93.  D.  13,  22  (C.  A.) ;  Ptndtr  v.  Luth- 

(m)   Uarland  v.  Earh,  (1902)  A.  C.  ingltm,  6  C.  D.  70 ;  Imperial  E^dro- 

83,  93 ;  and  me  Batttll  v.  Wakrfield  pathic   Hotel    Co.   v.   Hamptm,  23 

Wultj-u^ks  Co.,  20  Eq.  iTJ.  C.  D.  1  (C.  A.) ;  La  Compaguie  A 

(ii)  Macdmigall  V.  Oardltitr,  1  C.  Mai/vUk  v.   Whithy,  (1896)  1  Ch. 

D.  p.  22,  per  Jamee.  L.J.  788  (C.  A.). 
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determiQe  whether  the  action  has  in  fact  the  approral  of  the  Cb»P'  xviii. 
majority  of  the  shareholdera  (p). 

Where  an  action  is  brought  by  a  Bhareholder  against  the 
directors,  who  hold  a  preponderance  of  shares  in  the  company, 
the  proceeding  may  be  in  the  form  of  an  action  by  the  plaintiff 
OD  behalf  of  himself  and  all  other  shareholders  in  the  company 
(other  than  the  defendants),  the  company  being  joined  as  co- 
detendanta  {q).  "An  action  in  this  form  is  far  preferable  to 
an  action  in  the  name  of  the  company,  and  then  a  fight  as  to 
the  r^ht  to  use  its  name  "  (r). 

A  director  of  a  company  duly  and  legally  appointed  may  injuDatioa  od 
BQBtain  an  action  in  his  own  name  against  the  other  directors,  one  direetoAo 
on  the  ground  of  individual  injury  to  himself,  for  an  injunction  ^J^f^° 
to  restrain  them  from  wrongfully  excluding  him  from  acting  "cinding  him 
fts  director  (a).     It  is  immaterial  that  he  may  in  the  opinion  director, 
of  his  co-directors  be  unfit  to  be  a  director  of  the  company  by 
reason  of  alleged  misconduct.    If  the  other  directors  think 
that  one  of  tlieir  number  is  unfit  to  act,  their  course  is  to 
bring  the  case  before  the  shareholders  and  enable  them  to 
take  such  action  as  they  think  fit.     The  other  directors  have 
no  right  to  take  the  matter  in  theur  own  hands  and  exclude 
him  from  acting  as  director  (t). 

In  a  case  in  which  a  director  brought  an  action  to  restrain 
bis  co-directors  from  excluding  him  from  acting  as  managing 
director  of  the  company,  the  Court  of  first  instance  granted 
the  injnnction ;  hut  on  appeal,  the  Appeal  Court  suspended 
the  injnnction  upon  the  undertaking  of  the  defendants  to  call 
a  general  meeting.  The  general  meeting  was  called,  and  the 
shareholders  passed  a  resolution  that  they  did  not  desire  the 
plaintiff  to  act  as  managing  director,  and  the  Court  thereupon 
dissolved  the  injunction  (u). 

{p)  lb.  (»)  PuHbrook  V,  Itickmiond  Mining 

(g)  Meitier  v.  ffoop&r'i  Telegraph  Co.,  B  0.  D.  610;  Mantltr  v.  Cam- 

Work$,  9  Ch.   360;    Alexander  t.  me«  Co.,  21  C.  D.  183. 

-lufomofte  Telephone  Co.,  (1900)  2  (()  Ei/ihe  t.  Alturai  Odd  Co., 

ih.  56,  69  (C.  A.).  36  W.  E.  496. 

{r)  Alexander  v.  Automatic  Tele-  (")  Bainbridye  v.  Smith,  41  C,  D. 

1-liorte  Co.,  (1900)  2  Ch.  p.  69,  per  462  (0.  A.). 

Lindley,  M.  K. 
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Chap,  xviil.       Section  20  of  the  Companies  Act,  1862,  provides  that  no 
A  oomjuny        compftny  eh&ll  be  registered  under  a  name  identical  vith  that 
t^Utored,  or      by  which  a  sabsiBting  company  is  already  reglBtored,  or  bo 
«4wll nww*'  nearly  reaembling  the  same  aa  to  be  calculated  to  deceive, 
Micaiat«d  to      except  in  a  case  where  such  subsisting  company  is  in  the 
coarse  of  being  diesolved  and  testifies  its  consent  in  soch 
manner  as  the  registrar  requires.     The  section  further  pro- 
vides that  if  any  company,  through  inadvertence  or  otherwise, 
is,  withont  such  consent  as  aforesaid,  registered  by  a  name 
identical  with  that  by  which  a  subsisting  company  is  re^stered, 
or  so  nearly  resembling  the  same  as  to  be  calculated  to  deceive, 
such  first-mentioned  company  may,  with  the  sanction  of  the 
registrar,  change  its  name. 

The  principles  upon  which  injunctions  are  granted  in  the 
case  of  individuals  trading  under  identical  or  similar  names, 
apply  also  in  the  ease  of  companies  (x).  There  is  notiiing  in 
the  Companies  Act,  1862,  to  affect  the  right  of  a  company 
registered  under  a  particular  name  to  an  injunction  restraining 
another  company,  which,  notwithstanding  the  prohibition  in 
fiect.  20,  has  been  registered  under  a  similar  name,  from 
carrying  on  business  under  that  name,  if  it  appears  that  snch 
name  is  calculated  to  deceive  (y). 

It  is  more  usual,  however,  to  apply  for  an  injunction  before 
the  new  company  is  registered.  On  an  application  to  restrain 
the  registration  of  a  new  company  with  a  title  alleged  to  be  bo 
similar  to  that  of  the  plaintiffs  as  to  be  calculated  to  deceive, 
the  Court  will  have  regard  to  the  kind  of  business  which  hns 
been  or  is  intended  to  be  carried  on  by  the  plaintiff  company, 
and  to  that  which  is  intended  to  be  carried  on  by  the  nev 
company,  and  also  to  the  kind  of  name  which  has  been  adopted 
by  the  plaintiff  company  (a) . 

Where  a.  motor-car  manufacturing  company  was  regiBt«red 
in  a  name  colourably  resembling  that  of  existing  motor-car 

(*)  Merchant    Banking     Co.     of  Brtwery    Co..    (1898)    1    Ch.   J39 

London   T.   Merchantt'   Joint  Stock  [C.  A,};  (1899)  A.  C,  88. 

Jianli,  g  C.  D.  560.  (:)  Arralon,  Ltd.  v.  TMU.  flSKl 

(y)  lb. ;  Mawliesfrr  Brrtcery  Co.  2  Ch.  319. 
T.  North   Chtthire  mid   Miinchuitr 
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manufacturers  with  the  fraudulent  intention  of  obtaining  the  Chap,  xvii 
benefit  of  their  reputation  in  that  business,  such  company  and 
the  signatories  to  the  memorandum  (who  were  the  only 
directors  and  shareholders)  were  restrained  from  using  such 
name  in  connection  with  the  manufacture  or  sale  of  motor- 
oars.  An  injunction  was  also  granted  restraining  the  signa- 
(oriee  from  allowing  the  company  to  remain  registered  under 
the  name  bo  adopted,  or  under  any  title  or  description 
colonrably  resembling  the  same  (a). 

(a)  La   SofiiU  Aamyme,  Jci.  v.   Panhard  Levttuor  M'lti.T   €••..  (1901) 
2Ch.513. 
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INJCNCXI0N8  A0A1N8T   CLDBB,   80C1ETIBS,   ETC. 

Whebe  parties  contribute  funds  which  are  laid  out  on  pro- 
perty which  all  enjoy  in  common,  such  as  clubs,  societies, 
associations,  &c.,  the  members  of  which  have  agreed  to  bind 
themselves  by  certain  rules,  they  are  bound  by  their  rales,  and 
the  Court  will  not  interfere,  escept  in  cases  of  breach  at  trnst  or 
oppression  (a).  The  jurisdiction  of  the  Court  in  such  cases  is 
founded  on  the  common  interest  of  every  member  in  the  pro- 
perty of  the  club,  society,  &c.,  and  on  the  common  right  of 
every  member  to  require  that  the  rules  to  which  he  lus 
subscribed  shall  be  properly  carried  out  (6). 

But  although  in  the  case  of  an  ordinarily  constituted  club, 
in  which  members  have  rights  of  property,  a  member  vbose 
rights  have  been  interfered  with  by  the  committee  is  entitled 
to  aak  the  Court  to  consider  whether  the  rules  of  the  club 
have  been  observed,  whether  anything  has  been  done  which  is 
contrary  to  natural  justice,  and  whether  the  decision  complained 
of  has  been  come  to  bond  fide,  it  is  otherwise  in  the  case  of  a 
proprietary  club  (c) . 
I  The  Court  has  jurisdiction  to  restrain  the  committeeora 
general  meeting  of  a  club  (not  being  a  proprietary  club)  trom 
expelling  a  member  of  the  club,  but  in  exercising  the  juris- 
diction the  Court  does  not  sit  as  a  Court  of  Appeal  from  tbe 
decision  of  the  members  of  the  club  duly  assembled.  All  that 
tbe  Court  requires  is  that  their  proceedings  be  conducted  an 
tiie  common  principles  of  ordinary  justice.     Tbe  Court  will  not 

(a)  SeeChughv.IiatcliffeA'DeQ.  (i)  See   Millinm   v.   Sidtirtm,  i 

&.  Sm.  164;  Ytatti  v.  Itobtrtt,  1  D.  Timee  Bep.  2W. 

M.  &  G.  227 ;  Qiieoi  v.  D'Eyutourt,  (r)  Baird  v.  Wellt,  44  C.  D.  661. 
4  B.  £  S.  832. 
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interfere  agaioBt  the  decision  of  the  membere  of  a  dub  eipelliag    Ch^  XJX. 

a  member  of  the  dab  HDless  it  can  be  ehown  either  that  what 

haa  been  done  is  not  authorised  by  any  rule  of  the  club  or  is 

not  regular,  or  that,  if  it  be  within  any  rule  of  the  club,  the 

rule  is  not  consonant  with  the  principles  of  natural  justice,  or 

that  there  has  been  viala  Jidet  or  malice  in  arriving  at  the 

decision  (<0 .    The  Court  has  first  to  consider  whether  the 

action  of  the  committee  or  of  the  general  meeting  was  autho-  Tiw  pnwsediugB 

rised  by  any  rule,  that  is  to  say,  whether  it  was  within  the 

terms  of  any  rule  and  whether  it  was  regular  (e).    The  rules 

of  the  club  as  to  the  formalities  necessary  for  the  expulsion  of 

a  member  by  the  committee  or  by  a  general  meeting  must  be 

strictly  complied  with.  The  general  meeting  must  be  summoned 

with  proper  notice  and  the  resolution  must  be  carried  by  a 

aafficient  majority.    If  the  meeting  has  been  irregularly  called 

or  the  resolution  has  been  carried  by  an  insufficient  majority, 

the  Conrt  will  at  the  instance  of  the  member  so  proceeded 

against  restrain  the  club  by  injunction  from  interfering  with 

his  rights  of  membership  (/). 

The  next  thing  for  the  Court  to  consider  is  whether  the 
committee  or  general  meeting  of  a  club,  in  convicting  a 
member  of  an  offence  warranting  his  expulsion  from  the  club, 
have  acted  on  the  principles  of  natural  justice.  Though  what 
is  done  may  be  within  the  rules  of  the  club,  it  may  be  contrary 
to  natural  justice.  It  would  be  a  denial  of  natural  justice,  if  The  membw 
a  decision  was  come  to  expelling  a  man  without  giving  him  an  ^porti^y  of 
opimrtunity  of  stating  his  case  and  defending  his  conduct.  "^^^  '"'^- 
Where  the  conduct  of  one  of  its  members  is  impugned,  notice 
ought  to  be  given  to  that  member  that  his  conduct  is  about  to 
be  inquired  into,  in  order  that  he  may  have  an  opportunity 
of  stating  his  case  and  defending  bis  conduct.  The  Court 
will  at  the  instance  of  any  member  of  a  club  declare  any 
resolution  passed  without  previous  notice  to  him  based  upon 
ex  parte  evidence  purporting  to  expel  him  from  the  club  to  be 
null  and  void,  and  will  restrain  the  club  by  injunction  from 

(<l)  Baird  T.  Weil*,  44  C.  D.  661.       (1881)  171. 

(0  Daioh'ni^.AntTobutyViC.'D.  (/)  Labtmdere  v.   Li-r-!   WU:h- 

«li.    SeeFonffrv.  fiorrtftffl.W.N.      rf./e,  13  C.  D.  346. 
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Q*^  ^'^'     interfering  by  virtue  oi  such  resolution  with    his  rights  o£ 
membeE^hip  {g), 
lln  power  of  If  the  proceedings  of  the  committee  or  members  of  a  clubiii 

^^M8iX^"*    expeUing  a  member  have  been  in  strict  accordance  with  the 
bond  file.  rules  and  the  rules  are  not  in  any  way  contrary  to  natnnil 

justice,  the  next  conBideration  for  the  Court  is  whether  the 
proceedings  have  been  in  the  bond  Jide  honest  exercise  of  the 
powers  given  by  the  rules.  If  the  committee,  acting  bona 
Me  and  without  malice,  come  to  the  conclusion  that  a  nun  is 
not  a  fit  member  of  the  club,  or  that  his  conduct  is  injorions  to 
the  interests  of  the  club,  the  Court  will  not  interfere.  It  is  not 
for  the  Court  to  consider  whether  it  should  have  arrived  at  the 
same  conclusion  or  not.  The  Court  has  no  right  to  coneider 
whether  what  was  done  was  right  or  not,  or  even  as  a  BabEtan- 
tive  question  whether  what  was  decided  was  reasonable  or  not. 
The  only  question  is  whether  it  was  bond  fide.  The  qnestioii 
whether  the  decision  was  erroneous  or  not  can  only  be  taken 
into  consideration  in  determining  whether  that  decision  is 
BO  absurd  or  evidently  wrong  as  to  afford  evidence  that  the 
action  was  not  bond  fide,  bat  was  malicious  or  capricions  or 
proceeding  from  something  other  than  a  fair  and  honsBt 
exercise  of  the  powers  given  by  the  rule.  The  tact  that  a 
decision  is  unreasonable  may  be  strong  evidence  of  malice, 
but  is  not  conclusive  and  may  he  rebutted  by  evidence  of 
bona  fides  (Ji). 

In  a  case  where  one  of  the  rules  of  a  club  provided  that  in 
case  the  conduct  of  any  member  should  in  the  opinion  of  the 
committee  be  injurious  to  the  character  and  interests  of  Uw 
club,  the  committee  should  be  empowered  to  recommend  euch 
member  to  resign,  and  if  he  should  not  comply,  the  committee 
should  then  call  a  general  meeting  which  should  by  a  certato 
majority  have  power  to  expel  him  ;  and  the  plaintiff,  a  membw 

(ff)  lb. ;  Fulierv.  A'enne,  11  C.  D.  «  C.  D.  661. 

3S3;  J)<iwhnt\.Avtrobiu,llG.'D.  (h)  Labouchere  v.   Lord  JT/.o™- 

634;    FogUr   t.    Harrison,   W.   N.  clife,   13   C.   D.   332;    Daah--)  »■ 

(1881)  171 ;  LambeH  v.  Addiewi.  46  Antrobat.   17   C.   D.   623  (C.  A,): 

L.  T.  N.S.  24;  ^nrf«-«Mi  v.  Snimon.  Lambert    v,    Harriton,   46   L.   T. 

W.  N.  (1888)  102;  Baird  v.  WtlU,  N.  S.  24. 
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of  tbfi  club,  seat  a  pamphlet  reflecting  on  the  conduct  of  S.,  a  Chap,  xix. 
gentleman  in  high  official  position,  also  a  member  of  the  club, 
to  S.  at  hia  official  address  enclosed  in  an  envelope,  on  the  oat- 
side  of  which  was  printed,  "  Dishonourable  conduct  of  S.," 
tbe  committee  being  of  opinion  that  this  action  was  injurious 
to  the  character  and  interests  of  the  club,  called  upon  the 
plaintiff  for  an  explanation  of  his  conduct,  which  he  refused  to 
give.  The;  then  called  on  him  to  resign,  and  as  he  did  not 
comply  with  their  recommendation,  they  duly  smnmoDed  a 
general  meeting,  at  which  a  resolution  was  passed  by  the 
requisite  majority  expelling  the  plaintiff  from  the  club.  The 
Court  would  not  interfere  to  restrain  his  expulsion  from  the 
elub  (t). 

Committees  in  cases  of  the  kind  are  not  expected  to  act  on 
strictly  legal  evidence.  A  committee  in  arriving  at  a  conclusion 
may  be  drawn  to  it  by  one  of  a  great  many  circumstances 
which  are  well  known  in  the  club  and  i^uite  true  in  fact  and 
detail,  though  not  at  the  moment  proved  before  them.  They 
may  consider  the  immediate  conduct  a  culminating  act, 
althou<;h  they  may  not  have  so  expressed  it  {k). 

One  of  the  mles  of  a  club  provided  that  a  general  meeting 
might  alter  any  of  the  standing  rules  affecting  the  general 
interests  of  the  clnb,  provided  this  was  done  with  certain 
formalities  and  by  a  certain  majority,  and  it  was  held  that 
a  rule  providing  for  the  expulsion  of  members  who  should  be 
guilty  of  conduct  injurious  to  the  interests  of  the  club  could 
be  validly  passed  by  a  general  meeting,  provided  all  the 
requisite  formalities  were  complied  with  (0- 

It  is  the  duty  of  the  Court  to  construe  the  rules  fairly  and 
in  the  same  way  as  it  construes  any  other  contract.  The 
Court  has  no  right  to  give  the  words  any  other  than  their 
ordinary  meaning  or  to  construe  the  rules  otherwise  than  in 
their  ordinary  sense  (m). 

Where  the  rules  of  a  club  at  the  date  when  a  person 
becomes  a  member  contain  no  provision  for  altering  the  same 


(i)  Dawk!n$v.  Antrohu,  17 CD. 

(0  lb. 

815  {C.  A.). 

(«0  lb.,  p. 

r  Jessel,  M.  B. 

(t)Ib.623,;«TjB.8el,M.  K. 
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from  time  to  time,  it  seems  that  the  annnal  sabseription  c&nnot 
be  raised,  as  against  such  member.  Accordingly,  ia  a  recent 
case,  an  iojuoction  was  granted  restraining  a  clab  from 
exclading  the  plaintiff  (who  had  refused  to  pay  an  increased 
subscription),  and  from  preventing  him  exerciaiug  his  rights 
as  a  member  (n) . 

The  Court  has  jurisdiction  at  the  instance  of  a  member  of  a 
trade  union  to  prevent  his  being  expelled  from  the  society. 
The  foundation  of  the  jarisdiction  is  the  right  of  property 
vested  in  the  member  of  the  trade  nnion  of  which  he  is 
anjnstty  deprived  by  such  unlawful  exclusion.  If  there  is  no 
property  the  Court  will  not  interfere  {o).  Nor  will  the  Conrt 
interfere  at  the  suit  of  a  member  of  a  trade  union  to  restraiii 
the  committee  and  trustees  of  the  union  claiming  to  be  entitled 
to  participate  in  its  benefits  from  expelling  him  for  breaking 
the  rules  of  the  union,  where  the  action  is  in  fact  brought  to 
enforce  an  agreement  between  the  members  of  the  trade  nnion 
te  provide  benefits  to  members  within  the  meaning  of  the 
Trade  Union  Act,  1871,  s.  4,  which  the  Court  ia  not  fay  that 
section  enabled  to  enforce,  and  where  apart  from  the  Act  the 
union  is  an  illegal  association  {p). 

These  principles  are  equally  applicable  where  a  central 
society  sues  a  branch,  or  a  society  sues  an  individual,  or  an 
individual  sues  a  society.  Where  accordingly  a  dispate  arose 
between  the  head  establishment  and  a  branch  of  a  benefit 
society  which  was  governed  by  rules,  which  besides  providing 
for  the  benefit  of  its  members  contained  rules  in  restraint  of 
trade,  and  the  branch  threatened  to  secede,  whereupon  an 
action  was  brought  by  the  head  establishment  for  an  injunction 
to  restrain  the  branch  establishment  from  dividing  the  funds  in 
their  possession,  the  Court  would  not  entertain  the  action  iq). 
An  injunction,  however,  may  be  granted  on  the  application 
of  any  of  the  members  of  a  trade  union  to  restrain  the  officials 
or  agents  of  the  union  from  applying  the  funds  in  a  manner 

(n)  HarrinyUm  v.  Stndall,  W.  N.  (p)  lb. ;    C/tan^ierlain't   Wharf, 

(1903)  BO.  Ltd.  V.  Smith,  (1900)  2  Ch.  60S. 

(o)  Sighs   ▼■    Connol,    14   C.    D.  (3)  Duke  t.  Littleboy,  28  W.  E. 
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contrary  to  an  agreement  to  provide  benefits  for  members  (r).     ch»p.  xis. 
In  BQcb  a  case,  tbe  Court  does  not  "  directly  enforce  "  (witbin 
the  meaning  of  tbe  Trade  Union  Act,  1871,  a.  4)  tbe  alleged 
agreement  by  granting  an  injnDction  (a). 

[r)  Howden  v.  Yorlc^hire  Miner*'  21  C.  D.  194;  Tuf  Vale  Railwa;/ 

Attotlatiim,    (1908)    1    K.   B.    306  Co.v.  Amarf/amaied  Soci'ety  of  JUiit- 

(0.  A.).  «xtg  Serfaiiti,  (1901)  A.  C.  p.  42fl. 

(«)  lb.;  und see  Wot/e  v. MatlhtiBt, 
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INJUNCTIONS   AGAINST   C0BP0HATI0N8. 

Chap,  XX.  Corporations  have  prima  fatie  at  common  law,  and  apart 
Power  of  deding  from  statutory  restrictioDB,  full  power,  like  individualB,  of 
JJ^jpjJ^"'*  dealing  with  their  property  (a).  The  application  of  the 
property  of  a  common  law  corporation  to  other  than  corporate 
purposes  is  not  in  general  a  ground  for  the  interference  of  the 
Court  unless  a  breach  of  trust  can  be  shown  (b).  But  ii 
corporate  property  be  affected  by  a  trust,  the  power  and 
jurisdiction  of  the  Court  to  enforce  and  execute  the  trust 
attaches  equally  as  it  does  upon  other  property  similertj 
circumstanced  (c).  The  burthen  of  proof  lies  on  the  part; 
who  seeks  to  establish  the  trust  {d). 

In  Attometf-Qeneral  v.  Corporation  of  Caahel  (e),  where tha 
members  of  the  corporation  had  to  take  an  oath  againet 
alienation  generally.  Lord  St.  Leonards  held  that  a  trust  not 
to  alienate  must  be  inferred;  but  in  Evan  v.  Corporation  of 
Avon  (/),  where  the  oath  which  the  members  of  the  corpora- 
tion had  to  take  was  against  alienation  eo  as  to  prejudice  tbe 
corporation,  the  Court  held  that  no  trust  was  created,  and  that 
the  corporation  itself  had  the  power  of  determining  whether  a 
sale  was  prejudicial  or  not,  and  allowed  a  demurrer  to  a  bill 
for  an  injunction  to  restrain  a  corporation  from  selling partof 
the  corporate  property,  there  being  no  evidence  of  fraud  on  the 
part  of  the  corpora^on. 

(ij)  Ecan-y.  CorpuratioH  nf  Avon,  (r)  Att.-Qen.  v.   Mayor,  it-.  «f 

29  Beav.  14-1,  149;  Atl..O«..  v.  81.      Dublin,  1  Bligh.  N.  8.  312;  Ati.- 
Jvhn't  Hiitjiital,  llrd/vrd,  2  D.  J.  &       Om.  y.  St.  John'»  Ho*pHal,  2  D,  J. 
S.  635 ;  hi  re  Futent  File  Co.,  6  Ch.       &S.  635. 
86,  87.  (<()  i,\««  V.  Corporation  of  Ai^, 

(b)   Parrv.Att.-at«.,SCl.&Fm.       29  BeaT.  144. 
3  ;   Att.-Oe}!.  v.  PortTttee  of  Avon,  (<■)  3  Dr.  &  War.  294,  314. 

3  D.  J.  &  S.  635.  (/)  29  Beuy.  144. 
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The  Court  will  interfere  at  the  snit  of  a  member  of  the  Ctwp.  x.\. 
corporation  to  prevent  a  forfeiture  of  the  charter  of  the 
corporation  (ij),  or  to  prevent  the  corporation  from  surrender- 
ing its  charter  with  a  view  to  obtaining  a  new  charter  for  an 
object  different  from  that  for  which  the  original  charter  was 
granted  (/()• 

If  there  be  a  trust  and  the  trust  be  for  public  purposes,  or  Parties. 
the  act  complained  of  affects  the  revenues  of  the  corporation, 
the  suit  should  be  instituted  by  the  Attorne;- General  at  the 
instance  of  a  relator,  who,  if  he  has  any  interest  in  the  matter, 
may  join  as  plaintiff  (t).  If  the  Attomey-G-eneral  declines  to 
interfere,  and  the  parties  differ  among  themselves  as  to  the 
proper  mode  of  administering  the  trust,  a  certain  number  may 
file  a  bill  on  behalf  of  themselves  and  others,  making  some  of 
the  dissentients  and  the  Attorney-General  defendants  (k).  If 
the  trust  be  of  a  private  nature,  or  the  act  complained  of 
does  not  affect  the  revenues  of  the  corporation,  the  suit 
must  be  by  action  {I),  and  the  Attorney-General  should  not 
be  made  a  party  (fii).  A  corporation  may  itself  institute 
the  suit,  although  the  transactions  complained  of  may  have 
been  carried  into  effect  in  its  name  by  the  governing 
body  (n). 

The  Courts  have  no  jurisdiction  to  interfere  with  the  Abwiute 
discretion  of  the  Attorney-General  in  consenting,  or  refusing  of  Attome;- 
to  put  the  law  in  motion  in  matters  affecting  the  public  (u). 
"  If  there  is  excess  of  power  claimed  by  a  particular  public 
body,  and  it  is  a  matter  that  concerns  the  public,  it  is  for  the 
Attorney -General,  and  not  for  the  Coui'ts,  to  determine  whether 
he  ought  to  initiate  litigation  in  that  respect  or  not "  (p). 

(ff)  Rmdall  T.  Crytial  Pulace  Co.,  Ves.  1 ;  Dat-ii  v.  Jenkim,  3  V.  &  B. 

4  K.  &  J.  327.  157. 

(A)   ll'ard  y.  Society  of  AlUrmiti,  (m)  Att.-Geii.     V.    Portreefe     o/ 

1  CoU.  370,  379.  Ami,,  3  D.  J.  &  S.  637. 

(i)  Att.-Oeii.v.Mayvro/DuMiu,  (ii)  Att.-(fen.  v.    tt'ihon,    Cr.   & 

1  BUgh.  N.  8.  347;  Att.-Gtn.  v.  PL  1. 

J'tTtreeveo/AwthSD.J.  &3.  651.  (o)  Loudon Conntt/ Council y.AU.- 

(A)  Lany  v.  Furva,  15  Moo.  P.  Gm.,  (1902)  A.  C.  165. 

389.  (p)  (1902)  A.  C.  p.  168,  },cr  Lord 

(0  AU.-Gen.    v.    Newi-ombe,     14  Halsbury,  L.  C. 
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cb«p.  XX.        In  Bpite  of  the  wide  terms  of  eect.  107  of  the  Public  Health 


Proceedings  by    Act,  1876,  which  gives  the  local  body  power  to  "  < 

proceedmgB  to  be  taken  agftmst  any  person  in  any  sopenor 
Court  of  law  or  equity  to  enforce  the  abatement  or  prohibition 
of  any  nnisance  "  under  the  Act,  it  has  been  held  that  such 
proceedings  must  be  ordinary  proceedings  known  to  the  law, 
and  that  accordingly,  in  the  absence  of  special  damage,  a 
local  authority  cannot  sue  in  respect  of  a  public  nnisance, 
except  with  the  sanction  of  the  Attorney-General  by  action  in 
the  nature  of  an  information  (q).  In  like  manner,  a  parish 
council  cannot,  except  by  proceedings  in  the  nature  of  an 
information  brought  with  the  sanction  of  the  Attorney-General, 
maintain  an  action  to  enforce  the  right  of  the  parisbionerg  to 
the  use  of  a  well  or  spring  (r).  As  regards  pubUc  rights  of 
way,  however,  66  &  57  Vict.  c.  78,  s.  26,  sub-s.  (3),  gives 
ezpresi)  power  to  a  district  council  to  institute  or  defend 
legal  proceedings. 

The  funds  and  property  of  all  corporations  which  are  within 
the  Municipal  Corporations  Act,  1882,  are  impressed  with  the 
character  of  a  trust.  The  corporation  has  been  constituted  by 
the  Act  a  trustee  for  public  purposes  of  the  borough  fund  and 
property,  and  is  as  such  subject  to  the  jurisdiction  of  the 
Court  («).  Although  the  Act  contains  provisions  for  correcting 
abuses  in  respect  of  the  borough  property,  there  is  nothing 
to  exclude  the  ordinary  jurisdiction  of  the  Court  to  prevent 
breach  of  trust  (()■  In  Attomey-Oeneral  v.  CorportUioR  of 
Yarmouth  (u),  a  corporation  was  restrained  from  granting  a 
lease  at  an  undervalue  and  for  a  fine,  contrary  to  the  provisions 
of  the  d5th  clause  of  the  Municipal  Corporations  Act,  188o. 


HilDicitwl  Cot- 
poratioDi  Act, 
6*6  Will,  4, 
0.  78. 


(j)  VPallata/  -Local  Board  T. 
Qratey,  36  C.  D.  593 ;  T<Attiikam 
Urban  CotinalT.  Williamton,  (1886) 
2  Q.  B.  3fl3  (C.  A.). 

(r)  Stoke  ParUh  Council  v.  PHee, 
(1899)  2  Ch.  ii77. 

(f)  See  sects.  139,  140,  ud  the 
fifth  schedule  to  the  Act. 

(()  AU.-Om.  T.  A*pinal/,  2  M.  & 
C.  613;  Att.-Gru.  t.  Wilioii,  Cr.  & 


Ki.  22 ;  Parr  v.  Att.-Gm.  8  0. 4 
Fin.  431;  Att-Otfi.  v.  Corporatim 
of.Veiiica4llt-«po,i.  Tynt,  23  Q.  B.  D. 
492,  497:  Tynemovih  Vorpyratm 
\.  AU.-Oen.,  (1899)  A.  C.K>.  305, 
306 ;  and  see  Sfn-sni  v.  Chwra, 
(1901)  I  CaL  894,  893  ;  AU.-Gr».  v. 
Aakbome  Sfofation  Orounii  Co., 
(1903)  1  Ch.  101. 
.   [«)  21  Beav.  625. 
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The  Court  haa,  it  wonld  appear,  jnnsdictton,  upon  a  proper  cbip.  xs. 
case  being  made  out,  to  reetraia  a  municipal  corporation  from 
making  a  rate  (x) ;  but  the  proper  remedy  is  to  apply  to  a 
Court  of  law,  either  to  quash  the  rate  under  the  provisions  of 
the  Act,  or  to  apply  by  certiorari  to  the  King's  Bench  Division 
under  sect.  141  of  the  Act  of  1882  (y). 

Public  bodies,  incorporated  by  statute  for  a  public  purpose  Pabtia  bodies 
or  the  promotion  of  a  public  benefit,  may  not  exceed  the  witbin  the  limit* 
jurisdiction  which  has  been  entrusted  to  them  by  the  legis-  °'  **""  p*"*"- 
latnre.     So  long  as  they  strictly  confine  themselves  witbin  the 
limits  of  their  jurisdiction,  and  proceed  in  the  mode  which 
the  legislature  has  pointed  out,  the  Court  will  not  interfere 
to  see  whether  any  regulation  or  alteration  which  they  make 
is  good  or  bad ;  but  if,  under  pretence  of  an  authority  which 
the  taw  does  give  them  to  a  certain  extent,  they  go  beyond  the 
line  of  their  authority,  and  assume  to  themselves  a  power  which 
the  law  does  not  give  them,  the  Coort  no  longer  considers  them 
as  acting  under  the  authority  of  their  commission,  but  treats 
them  as  persons  acting  without  legal  authority  (2). 

Municipal  corporations  dealing  with  borough  funds,  and  Misapplication  ot 
acting  under  a  general  or  some  local  statute,  and  public  bodies  °°'^^ 
incorporated  by  statute  for  carrying  into  effect  certain  works, 
are  bound  to  apply  the  corporate  funds  for  the  purposes 
directed,  and  in  the  mode  pointed  out,  by  the  Act  which  gives 
them  authority,  and  for  no  other  purpose  whatsoever  (a).  The 
application  of  the  corporate  funds  to  any  other  purpose  than 
the  proper  purposes  of  the  Act,  however  desirable  it  may  be, 

(v)  Alt.-Gen.   V.    Curporation   of  A.  C.  165.     See,  as  to  injunctioas 

Lichfield,  II  Beav.  121;  Att.-Oai.  againat  trespass  and  DuiaaniM  by 

T.  Mat/or,  Ac.,  of  Newwttle-upon-  public  bodies,  ante,  pp.  83  et  leq., 

Tyne,  (1892)  A.  C.  568.  and  pp.  126  et  arq. 

(y)  4S   &   46  Tiot.   c.   50.      So«  (a)  AU.-Qat.-v.Mayorof  Wigan, 

Atl.-Qtn.  T.  Mayor,  *e.,  of  Wigan,  Kiy,  268,  5  D.  M.  &  G.  34;  Att.- 

Kay,  268.  Gen.  t.  Mayor,  Ac,  of  Batley.  26 

(2)  Frrwia  v.  LewU,  4  M.  &  C.  L.  T.  N.  8.  392,  W.  N.  (1872)  74  ; 

254.    See  Tinkler  v.  Wanilawortk  Beg.  y.  Mayor,  ifec,  of  Tamuiorth, 

DIUrict  Board  of  Wark»,  2  D.  &  J.  W.  N.   (1868)  2»S  ;   Rfg.  v.  Mayor, 

261;  Atl.-Ot)i.  y.  Balfimines  Com-  ic,   of  Exrter,   6  Q.   B.   D.   133; 

niiMion«r«,  3  L.  B.  Ir.  114;  London  Leitk    Guitncil    v.    L'ith    llurbour 

Cfiimtt/  Council  y.  Att.-Gen.,  (1902)  Commiuiottfrs,  (1S99)  A.  C.  308. 
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Chtp.  XX.  19  improper,  and  will  be  restrained  by  injunction  (b).  When 
a  corporate  body,  without  having  authority  so  to  do,  has  pio- 
moted  a  bill  in  Parliament  for  the  purpose  of  obtaining 
ExpsDBM  of  increased  powers,  and  such  bill  has  been  rejected,  an  injonc- 
n^^n'i  biui  in  tion  has  been  granted  to  restrain  the  corporation  from 
Fariunant.  discharging  the  expenses  of  the  application  to  Parliament  out 
of  the  corporate  funds  (c).  So  also  commiseionera  under  a 
local  Act  for  draining  and  lighting  a  town,  "with  powers  to 
pay  all  costs  incident  to  the  purposes  of  the  Act  and  to  carry 
the  intents  and  purposes  of  the  Act  into  full  and  complete 
execution  in  other  respecta,"  were  restrained  from  applying 
any  part  of  the  rates  raised  under  the  Act  in  paying  Uie 
expenses  of  an  application  to  Parliament  {d).  A  corporslioD, 
however,  is  justified  in  applying  the  corporate  funds  in  tbe 
payment  of  expenses  incurred  in  opposing  a  bill  in  Farliament 
which  would,  if  sanctioned,  be  injurious  to  the  property  of  tbe 
corporation  (e).  The  Municipal  Corporations  (Borough  Funds! 
Act,  1872  (/),  empowers  municipal  bodies  to  apply  the  public 
funds  or  rates  in  promoting  or  opposing  bills  in  ParUament, 
but  subject  nevertheless  to  the  restrictions  therein  mentioned. 
It  seems,  however,  that,  independently  of  this  Act,  amunicipBl 
corporation  has  the  right  to  defray  out  of  the  borough  fands 
or  rates  the  expenses  of  resisting  an  attack  made  by  bill  in 
Parliament  against  the  existence  of  the  corporation,  or  against 
its  property,  or  against  its  rights,  powers,  or  privileges  (j).  In 
a  case  where  a  municipal  corporation,  without  having  complied 

[i)  Jtt.-Oen.y.  liayor  <•/  Wigan,  152.     See,  as  toformofotderwheit 

Kay.  2'4 ;  AU.-Qmi.  v.  Mayor  nf  members  of  a  board  have  applied 

Svxtnara.  (1698)  1   Ch.  602 ;   Att.-  the  produce  of  rates  to  an  illegil 

Qen.-v.  Mayor  of  TyneTainah,{\%9i)  purpose,    Ati.-Oen,    t.    Tetitn}usm 

1  Q.  B.  60o;  (1899)  A.  C.  283;  iowii  Boord,  W.  N.  (1372)  205. 
Aa.-Oen.Y.  London  C'litiJity  Council,  (e)   Aa.-aen.  v,  Jndrcu>),2MBC 

(1901)  1  Ch.  781,   (1902)  A.  0.  165.  ft  G.   223;  Alt.-Oe».   t.  ifayoro/ 

{c)  Att.-Gm.    y.    Corporation   of  Wiyan,  6D.II.  AG.  5i;  Att.-On. 

Norwich,  16  Sim.  225,  affd.  21  L.J.  v.  Mayor,  Ac.,  of  St.  BtlmW.^- 

Ch.  139  ;  Aa.-Oen.  v.  Guardian*  of  (1870)  150. 
Poor  of  Southampton,  17  Sim.  6.  (/)  35  ft  36  Vict,  c  91,  »■  ' 

(li)  AU.-Otn.  V.  Atidrtwi,  2  Mac.  and  4. 
&C.  223;  Atl.-Gen.v.  Wat  Ilartit-  (jf)  Att.-Gen.  y.  Mayor  of  Brmn, 

pool,   Jhc.,    C'ommiMioneri,    10  Eq.  10  C.  D.  20*. 
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with  the  requirements  of  sect.  4  of  the  Borough  Funds  Act,  __ 
1872,  opposed  a  bill  in  Parliament  promoted  by  a  local  gas 
company,  their  oppoeition  being  directed  against  certain 
clauses  in  the  bill  affecting  the  price  of  gas  to  be  paid  by 
consumers,  the  corporation  being  large  consumers  of  gas  for 
public  lighting  and  other  purposes,  it  was  held  that  the  bill 
was  not  an  attack  upon  the  property,  rights,  duties  or  privileges 
of  the  corporation,  within  the  principle  of  Attorney-General  v. 
Mayor  of  Brecon  {k),  and  an  iniunction  was  accordingly  granted 
to  restrain  the  corporation  from  applying  any  part  of  the 
borough  fund  (there  being  no  surplus)  in  paying  the  expenses 
of  opposing  the  bill  (i).  In  like  manner,  a  municipal  corporation 
cannot,  where  there  is  no  surplus,  legally  pay  out  of  the 
borough  funds  the  costs  incurred  by  the  chief  constable  in 
opposing,  by  direction  of  the  council,  appeals  against  the 
refusal  of  justices  to  renew  the  licenses  of  publicans ;  and  it 
seems  that  even  if  there  bad  been  a,  surplus  of  the  borough 
fand,  the  same  could  not  have  been  so  applied  (Ic). 

In  a  recent  case,  the  magistrates  and  council  of  Leith,  who 
were  also  the  local  authority  for  public  health,  had  incurred 
costs  in  opposing  in  Parliament  a  bill  promoted  by  the 
municipal  corporation  of  the  city  of  Edinburgh,  the  main 
object  of  the  bill  being  to  extend  the  boundaries  and  juris- 
diction of  that  city  by  amalgamating  with  it  the  burghs  of 
Leith  and  Portobello.  The  opposition  to  the  bill  was  successful, 
and  the  only  question  was,  in  e£Fect,  out  of  which  of  two  funds 
under  the  control  of  the  Leith  corporation  the  expenses  of 
opposing  the  bill  should  come.  It  was  held  that  the  expenses 
could  not  be  included  in  the  assessment  levied  under  the 
Public  Health  (Scotland)  Act,  1867,  as  "expenses  incurred 
in  executing  that  Act "  (/). 

In  Attorney-General  v.   Vestry  of  Bermondseyim)  a  vestry 

(i)  10  C.  J).  204.  A.  C.  2S3. 

(0  Att.-Ofii.Y.  Mayor  of  Stoan-  (t)  Leitli  Council  v.  Leith  Harbour 

«n,   [18S8)   1    Ch.    602;    and   see  Commiuioneri,  (IB99)  A.  C.  608. 

Ali.-Gen.  v,  RIckiTnanworth   Urban  (m)  23  C.  D.  60.     8«e  alBO  Rtx  t. 

Co-incfV,  88  L.  T.  321.  Dolby.  87  L.  T.  27,  where  the  West 

(t)  Alf.-Ge».  T.  Mayor  nf  Tynr-  Ham  District  Council  having  pur- 

mmitt,  (189^)  1  Q.  B.  601;  (1899)  chased  an  omnibus  for  the  purpose 
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Chap.  IX.  incorporated  under  the  Metropolitau  Local  Manaficement  Act, 
1856  (n),  was  restrained  from  applying  the  rates  in  paying  the 
expenses  of  a  dinner  or  a  ball  or  other  ceremonies  in  connection 
with  the  opening  of  a  new  vestry  hall.  So  also  a  vestry  \nlhin 
the  metropolis  was  restrained  from  applying  monies  levied  by 
rates  to  the  expense  of  promoting  a  bill  in  Parliament  (o). 
So  also,  where  a  vestry  authorised  by  Act  of  Parliament  to 
levy  rates  for  certain  purposes  had  mixed  the  monies  arisiiig 
from  distinct  rates  into  one  fund  for  the  purpose  of  meeting 
the  general  expenditure  of  the  parish,  the  Court  restrained 
them  from  applying  any  portion  of  one  class  of  rates  and 
receipts  in  supplying  the  deficiencies  in  any  other  gIsbb  of 
rates,  and  generally  from  applying  the  monies  received  by 
them  for  any  other  purposes  than  those  for  whioh  they  were 
authorised  by  the  Act  to  be  collected  (p). 

Where  a  body  of  persons  are  by  statute  constituted  tmsteee 
for  certain  public  purposes,  and  powers  are  conferred  on  them 
to  levy  rates  upon  the  district  to  a  certain  limited  amount, 
they  aie  authorised  (if  not  expressly  prohibited)  to  apply  tbe 
rates  of  any  one  year  in  the  payment  of  debts  properly  incmred 
in  a  previous  year  in  the  execution  of  those  trusts.  It  isolber- 
wise,  however,  if  the  power  of  rating  be  unlimited  in  amount. 
Where  one  of  the  purposes  of  the  trust  is  such  that  it  can 
only  be  properly  carried  out  by  raising  a  sum  of  money  larger 
than  the  current  rates  con  supply,  the  trustees  are  justified  in 
raising  this  sum  by  way  of  loan,  and  paying  the  same  witb 
interest  out  of  the  future  rates  (9). 
injupctiona  The  Court  has  jurisdiction  to  grant  an  injunction  restraining 

law  nUer.         poor  law  guardians  from  applying  rates  in  the  relief  of  able- 
bodied  men  who,  in  consequence  of  a  strike,  refuse  to  accept 

of  conveying  the  members  of  the  (o)  Att.-Om,  v.  Lambeth  Vtilrv, 

coiiDcil    about   the  district    when  W.N.  (ISSS)  19,  4  TimesBep.  £57. 

performing  their  ordinary  duties,  (ji)  Att.-Gfn.  v,  DaHitl,S  L.J. 

expeodad  certain  moneys  in    re-  Ch.  N.  S.  391 ;  and  eee  Att.'(ftii.  r. 

pairing   the   omnibus,    which    the  Corporation  of  ThelforO,  8  W.  E- 

nuditor  diaatlowed.     It  wae  held  467. 

that  the  suroharge  by  the  auditor  (9)  Att.~Gen.  v.  CAurcA,2H.4 

■W.19  right,  M.  697. 
(1,)  16  Jt  19  Vict.  c.  120. 
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work  which  they  might  obtain  (r).  But  having  regard  to  Chap,  xs. 
the  wide  powers  vested  in  the  Local  Government  Board  of 
remitting,  i.e.,  aatboiising  the  alltiwanee  of  expenses  vhieh 
have  been  properl;  disallowed  in  the  audit  of  the  poor  law 
accoonts,  the  Court  ought  to  be  "  very  careful  in  granting 
iajnnctions  relating  to  poor  law  relief  "  (s). 

Delay  in  making  the  application  to  restrain  a  corporation  d^t- 
from  applying  the  corporate  funds  to  other  purposes  than  the 
proper  purposes  of  the  Act  is  not  in  most  cases  material  {t). 

Eleemosynary  corporations,  or  corporations  for  charitable  ElMmMjnuT 
purposes,  are  subject  to  the  rules,  laws,  statutes,  and  ordin-  °°'' 

ances  ordained  by  the  founder  or  the  visitor  whom  he  has 
appointed  (u).  To  all  eleemosynary  corporatiouB  the  right  of 
visitation  is  incident.  Where  the  King  is  founder,  the  King 
and  his  successors  are  the  visitors :  if  a  private  person  has 
been  the  founder,  his  heirs  and  assigns  are  the  visitors.  If 
the  heirs  of  a  founder  fail,  and  no  visitor  has  been  appointed, 
the  right  of  visitation  devolves  on  the  Crown,  and  is  exercised 
on  behalf  of  the  Crown  by  the  Court  of  Chancery  (x).  The 
visitor  has  an  exclusive  jurisdiction  over  all  matters  which 
eome  within  the  scope  of  his  authority  (y).  Whatever  relates 
to  the  internal  management  and  regulation  of  the  charity  rests 
within  the  exclusive  jurisdiction  of  the  visitor.  The  decisions 
of  the  visitor,  so  long  as  he  keeps  within  bis  jurisdiction,  are 
final,  and  not  examinable  at  law  (2)  or  in  equity  (a).  If  the 
visitor  has  not  acted,  or  has  declined  to  act  in  a  case  where 
he  ought  to  act,  or  is  about  to  interfere  in  a  case  where  he 

(r)  Aft.-attt.  V.   Merthyr   Tydfil  326;    Att.-Om.   v.    Oaunt,    3   Sw. 

Vnion,  (1900)  1  Ch.  dl6,  546,  590  148 ;  R.  v.  CatkeriM  HaU,  4  T.  B. 

(C.  A.}.  239. 

(«)  {1900}    1    Ch.    p.    546.    per  (y)  King    v.    Buht^p   of   Ely,   2 

lindloy,  M.  B.  T.  E.  290;  ffr<m  v.  Buther/ortk,  1 

(t)  Att.-Qen.  v.  Eattlake,  U  Ha.  Yea.  462. 

205,  228;  Att.-Gen.  v.  Mayor.  &c.,  (z)  Pkilipp*    v.    Bury,    2  T.   E, 

of  Plymouth,  1  W.  E.  445 ;  and  eee  346 ;  St.  John"*  College  v.  Toddxng- 

Iilington   Vatry  y.  Eoratey   Urban  ton,  I  Burr.  200. 

Cotineil,  (1900)  1  Ch.  693,  703,  706.  (a)  Att.-Otn.  v,   Smytkia,  2  M. 

(u)  Philippt   V.   Bury,    2   T,   E.  &  C.  135;   Thompttiu  v.    Dniveriily 

346,  1  Lord  Eaym.  3.  of  Limdon,  33  L.  J.  Ch.  623. 

(i)  Eden  v.  Foiter,  2  P.  Wma. 
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'^P-'^-  has  no  jurisdiction,  application  mast  be  made  to  the  Court  of 
King's  Bench  for  a  mandamia  or  a  prohibition,  as  the  case 
may  be,  and  not  to  a  Court  of  equity  (b).  The  Court  has  no 
jurisdiction  to  interfere  with  the  visitorial  power,  nnlem  it  finds 
a  breach  of  tniat(c) :  bat  where  there  is  a  breach  of  tmst  tbe 
Court  will  interfere  to  see  the  trusts  properly  performed,  not- 
withstanding there  may  be  a  general  or  a  special  visitor  (d). 
Thus,  where  a  French  Protestant  Charch  had  been  established 
by  letters  patent  from  the  Crown,  and  the  governing  body  had, 
apart  from  the  charter  of  incorporation,  funds  impreeeed  with 
a  trust  in  favour  of  the  pastor,  who,  when  elected,  was  pre- 
sented, approved,  and  instituted  by  the  Crown,  the  Coort, 
notwithstanding  the  visitorship  of  the  Crown,  restrained  the 
governing  body  from  hindering  the  pastor  in  the  duties  of  his 
office  (e).  Where  the  duties  of  the  visitor  are  not  confined  to 
overlooking  the  character  of  the  institution,  but  extend  tc  the 
management  of  the  property,  he  is,  so  far  as  there  is  a  trust, 
subject  to  the  jurisdiction  of  the  Court  (/). 

Eleemosynary  corporations  inclade  hospitals,  colleges,  or 
free  grammar  schools  incorporated  for  the  teaching  o( 
children  (g).  Protestant  dissenting  chapels,  incorporated  b; 
charter  or  letters  patent  for  religious  purposes,  may  be  sIbd 
classed  under  this  head  (A). 

Trustees  of  a  charity,  whether  they  be  a  corporation  or 
individuals,  having  in  their  hands  funds  devoted  to  certain 
charitable  purposes,  must  devote  the  funds  of  the  charity  to 
those  purposes.  The  application  of  the  tands  to  other  than 
such  purposes  is  a  breach  of  trust,  and  will  be  restrained  (i)- 

(fc)  WMitouT.  Drau  aad  Ohaptrr  165;  Att.-Oen.  v.  Srnytkia.lTLt 

of  BoclteaUr,  7  Ha.  532.  C.  138. 

(c)  Att-Otn.  V.  Foundling  Hot-  (g)  Att.-Oen.  v.  J*rt'<*,  8  Alt 
pital,  2  Vm.  J.  43;  St  BtrkJiamp-  108;  Atl.-Oen.  v.  Braxewu  CuBty, 
rtrad  School,  2  V.&B.  134;  Thomp-  2  CI.  &  Fin.  296. 

•Oft   V.    University   o/   London,    33  (h)  Att.-Oen.   y.     Cock,    i    V» 

L.  J.  Ch.  6W.  273 ;  AU.-Gen.  v.  Fowltr,  IS  Vat. 

(d)  Att.-Oen.  V.  Si.  Crm*  Hot-  85;  Dmtgart  v.  Bivat,  28  Bmt. 
pti>a,  17  Beay.  435.  233. 

(e)  Daugart  t.  Rieaz,  28  BeaT.  (i)  Att.-Oen.  v.  CompUm,  I  Y.* 
233.  C.  C.  C.  417;  Att.-Oen.  y.  Cvrfun- 

(/)  Alt.-(itn.   V.    Lock,   3    Atk.       (ion    of   Newbury,   C.  P.  C.   7Z; 
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Where,  however,  an  action  relating  to  a  charity  involves,  even     Ch»p.  xx. 
if  it  be  onl;  in  part,  the  administration  of  the  trnsts  of  the 
thaiiiy,  the  leave  of  the  Charity  Conunissioners  muat  be 
obtained  onder  sect.  17  of  the  Charitable  Trusts  Act,  1868,  to 
the  institution  of  the  proceedinf;s(%). 

The  vieitor  of  a  spiritual  or  ecclesiastical  corporation  has  the  Spinbui  or 
same  exclusive  right  over  all  matters  which  come  within  the  a 
Bcope  of  his  authority  as  the  visitor  of  an  eleemosynary  one  (Q. 
The  Court  of  Chancery  has  no  jurisdiction  over  the  visitorial 
power  rniloBs  it  finds  a  trust  (m) ;  but  where  there  is  a  trust  the 
Court  will  interfere  to  see  the  trust  properly  performed,  not- 
withstanding there  may  be  a  visitor  (n).  The  relationship  in 
the  ordinary  sense  of  traetee  and  cestui  que  trust  does  not  exist 
between  the  dean  and  chapter  of  a  cathedral  and  the  bead 
master  of  a  grammar  school  attached  to  it,  where  both  the  cathe- 
dral and  the  school  are  governed  by  the  statutes  of  the  founder, 
and  are  subject  to  the  jurisdiction  of  a  special  visitor,  and  where 
the  head  master  is  paid  out  of  the  common  fund  of  the  endow- 
ment. Where,  accordingly,  the  Dean  and  Chapter  of  Eochester, 
in  exercise  of  a  power  vested  in  them  by  the  statutes  of  their 
founder,  summarily  dismissed  the  head  master  of  the  grammar 
school  attached  to  the  cathedral  from  his  ofGce  without  bearing 
hino  in  bis  defence,  the  Court  refused  to  interfere  by  injunction 
either  durante  lite,  or  otherwise,  to  restrain  the  dean  and 
chapter  from  removing  him  from  his  office,  or  from  appointing 
another  head  master  in  his  stead  (c). 

Fending  a  suit  respecting  the  right  of  nomination  to  a 
benefice,  a  bishop  will  be  restrained  from  taking  advantage 
of  the  lapse  and  exercising  the  presentation  (p).  So  also, 
where  an  improper  appointment  has  been  made  of  a  chaplain 

Ae.-Oen.  Y.   Sherbarm  Sehod,  18  of  Sochrtter,  7  Ha.  632. 

B«av.  256.  (n)  Atl.-aea.  v.  St.  Croat  Sot- 

(t)  See  Sooke  v.  Dawton,  (1895)  pifal,  17  Boav.  435. 

1  Ch.  4B0 ;  and  see  Rmdatt  t.  Blair,  (o)   Whiatim  v.  Dean  and  Chaptrr 

45  C.  D.  139,  151  (C.  A.).  of  Sochetter,  7  Ha.  332. 

(i)  Btg.  T,  Dtan  and  Chapter  of  (p)  Sdenborough  y.Arclibiahopo/ 

Chater,  15  Q.  B.  513;  Heg.-T.Dean  Canterbury.  2  Buss.  93;  Att.-Gen. 

and  Chapter  o/Bochetler,  17  Q.  B.  1.  t.  Cuming,  2  Y.   S  C.  C.  C.   139 ; 

(w)   Whitton  V.  Dean  and  Chapter  NichoUoti  v.  Kiiapp,  9  Sim.  326. 
83—2 
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or  vicar  by  persona  in  whom  the  power  of  appointment  is 
vested,  the  Court  will  restrain  a  bishop  from  instdtadng  Uie 
person  so  appointed  (g).  So  also,  the  Court  will,  in  a  proper 
case,  restrain  a  bishop  and  churchwardens  from  interfeting 
with  a  vicar  in  the  enjoyment  of  his  benefice  (r) . 

(3)  Att.-Oen.  V.  Biihop  of  lich-  (r)  Sweety.  BUhopof  Ely,(mi] 

field.  5  Ves.  825;  Att.-aen.  v.  Earl      2  Ch^SOS,  516. 
o/Poww,  Kay,  186. 
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ORDBBS    BBBTKAININO   FKOOKBDINaa. 

Undeb  the  former  procedure  the  Court  of  Chancery  had    cimp.  xxj. 
jurisdiction  to  restrain  by  injunction  an  action  at  lav  in  all  Jndickton  Act, 
cases  where  the  defendant  to  the  action  could  show  that  he  ml-t.  s.    ' 
had  a  good  equitable  defence.    But  this  jurisdiction  has  been 
Bbolished  by  the  Judicature  Act,  187S,  by  which  it  is  enacted 
that  no  cause  or  proceeding  pending  in  the  High  Court  of 
Justice,  or  in  the  Court  of  Appeal,  shall  be  restrained  by 
injunction  or  prohibition,  but  that  every  matter  of  equity  on 
vhich  an  injunction  against  the  prosecution  of  any  such  cause 
or  proceeding  might  have  been  obtained  under  the  former 
procedure  may  be  relied  on  by  way  of  defence  thereto  (a). 

This  enactment  only  applies  where  a  proceeding  is  "  pend- 
ing"; and  accordingly  there  is  jurisdiction  to  restrain  by 
injunction  the  institution  of  proceedings  in  the  High  Court(&). 

The  above  enactment  contains  a  proviso  to  the  effect  that  Sta;  <a 
nothing  in  the  Act  is  to  disable  either  the  High  Court  or  the  p™*""^ 
Court  of  Appeal  from  directing  a  stay  of  proceedings  in  any 
cause  or  matter  pending  before  it,  if  it  shall  think  lit,  upon 
appUcation  made  to  it  in  a  summary  way. 

Order  25,  r.  ^,  provides  that  any  pleading  may  be  struck  out  PnvoloM  ud 

vezfttioiu 

on  the  ground  that  it  discloses  no  reasonable  cause  of  action  wtioo*. 
or  answer ;  and  in  such  case,  or  in  case  of  the  action  or  defence 
being  shown  by  the  pleadings  to  be  frivolous  or  vexatious,  the 
action  may  be  stayed  or  dismissed,  or  judgment  entered,  as 
may  be  just.     Independently  of  this  rule,  every  Court  of 

and  aee  Cerch  Bettaurant,  Ac,  Co, 
V.  Lavery,  18  C.  D.  565;  In  r«  A 
196.  Compant/,  (16M)  2  Ch.  349. 

(S)  Bttant  V.  Wood,  12  C.  D.  630 ; 
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jastice  has  an  mherent  jurisdictiioii  to  protect  itaeli  from 
abnae  of  its  own  procedure,  and  to  stay  proceedings  which  are 
manifeBtly  frivolous  and  vexatious  (c).  When  an  application 
is  made  under  Order  25,  r.  4,  the  Court  does  not  look  out- 
side the  pleadings  (i),  but  when  the  application  is  under 
the  inherent  jurisdiction  of  the  Court,  affidavit  evidence  is 
Eidniissible(e). 

By  the  Yexatioua  Actions  Act,  1896,  it  is  provided  that  the 
Attorney-General  may  apply  for  an  order  under  the  Act,  and 
if  he  satisfies  the  High  Court  that  any  person  has  habitnallj 
and  persiBtently  instituted  vexatious  legal  proceedings,  whether 
iu  the  High  Court  or  in  any  inferior  Court,  and  whether 
against  the  same  person  or  against  different  persons,  the  Court 
may,  after  hearing  such  person  or  giving  him  an  opportnitit; 
of  being  heard,  after  assigning  counsel  in  case  such  person  ia 
unable  on  account  of  poverty  to  retain  counsel,  order  that  no 
legal  proceedings  shall  be  instituted  by  that  person  in  Ae 
High  Court  or  any  other  Court,  unless  he  obtains  leave  of  the 
High  Court  or  some  Judge  thereof,  and  satisfies  the  Court  or 
Judge  that  there  is  primd  facie  ground  for  such  proceeding  (/) . 

The  Court  of  Chancery  had  jurisdiction  to  restrain  by 
injunction  proceedings  in  the  County  Courts  (9),  the  Lord 
Mayor's  Court  (h),  and  in  tribunals  constituted  for  a  special 
purpose  (i).  This  jurisdiction  has  not  been  afi^ected  by  the 
Judicature  Acts,  and  may,  accordingly,  on  a  proper  case  being 
made  out,  be  exercised  by  the  High  Court. 

The  principles  on  which  the  Court  of  Chancery  interfered  vitb 
proceedings  in  these  Courts  were  the  same  as  those  upon  which 
it  interfered  with  proceedings  before  Courts  of  law.  If  the 
question  was  one  which  might  be  more  satisfactorily  and  more 

(c)  Mttropolitan  Batik  v.  Povley,  (/)  SB  &  60  Vtot.  0.  SI. 

10    A.    C.    210,    214 ;    Reiektl    t.  I3)  Batdiff  v.   Wlaeh,   16  B«t. 

JiofiTath,  14  A.  C.  665.  ST6. 

(rf)  Btj-ablic  of  Peru  v.  Peruvian  (A)  Sievdcing  t.  Bdirem,  2  H.  1 

Qvano  Co.,  36  C.  D.  489.  C.681;  C<ae»woTtfn.8tephtm,i^ 

(e)  Bfjnmingtott  v.   Scottt,  (1897)  194. 

2  Gh.  1  (C.  A.) ;  and  see  iMwrance  (i)  Earl    Beaadiamfi    V.  t)ati<y. 

T.  Lord  Sim-eya,  39  C.  D.  213,  15  W.  N.  (1866)  308. 
A.  C.  214. 
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completely  aeltlad  in  equity  than  by  the  Coorfc  in  which  pro-  _ 
ceedingB  were  taken  or  instituted,  the  Court  of  Chancery  would 
interfere  by  injunction,  and  draw  the  matter  within  its  own 
jurisdiction.  If,  on  the  other  hand,  the  power  of  the  Court 
in  which  proceedings  were  taken  or  instituted  was  sufficient 
and  adequate  for  the  purposes  of  justice,  the  proceedings  were 
allowed  to  take  their  course.  The  Court  would  not  interfere 
with  proceedings  in  these  Courts,  unless  to  do  so  would  be  a 
sound  exercise  of  its  discretion.  It  was  not  necessary,  to  induce 
the  Court  to  interfere  with  the  proceedings  in  these  Courts, 
that  it  should  find  a  case  which  would  entitle  the  plaintiff 
to  relief  at  all  events.  It  was  sufficient  it  the  Court  found 
upon  the  pleadings  end  upon  the  evidence  a  case  which  made 
the  transaction  a  proper  subject  of  investigation  in  a.  Court  of 
equity  (k). 

Parties,  accordingly,  were,  under  the  circumstances  of  the 
case,  restrained  after  a  commission  in  bankruptcy  from  taking 
proceedings  in  foreign  attachment  in  the  Lord  Mayor's  Court  [/) . 
So  also,  proceedings  in  foreign  attachment  in  the  Bame  Court 
were  restrained  on  the  ground  that  the  matter  could  be 
more  satisfactorily  and  expeditiously  settled  in  the  Court  of 
Chancery  (m).  So  also,  a  creditor  of  an  intestate  was  restrained 
from  taking  proceedings  in  the  Lord  Mayor's  Court  after  a 
decree  for  administration  (n). 

But  where,  previously  to  an  administration  order  in  a 
creditor's  action,  another  creditor  had  obtained  judgment  in 
the  County  Court  against  the  executor,  the  Court  would  not 
restrain  the  judgment  creditor  from  pursuing  his  remedy  in 
the  County  Court  against  the  executor  personally  (o). 

Where  the  Legislature  has  constituted  a  tribunal  for  a 
special  purpose,  the  Court  of  Chancery  would  not  prevent 


(i)  Glatcott  V.  Lang,  3  M.  &  C.  (m)  Cofttvmrth  v.  Sttphen*.  4  Hm. 

451,   433;    Fhtcker  t.   Itvdgtri,   27  183,  194.     See  Anderion  v.  Kem»- 

W.   E.  97  ;  Jte  Original  Hartlrpool  head,  16  Beav.  329. 

Cvllim/  Co.,  51  L.  J.  Ch.  308.  (i<)  Ilalhrad  v.   Wellon,  30  L.  J. 

(I)  Itarkfr  v.  OoMlnir,  11  Yes.  78.  Ct.  377. 

See  Penntll  v.  Jtog,  3  D.  M.  4  G.  (p)  Be  ITommity,  29  C.  D.  667. 
137. 
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Cbxf.  JS.I.  persoDs  who  were  entitled  to  do  so  from  applying  to  that 
tribunal  (p).  No  eqaitj  could  be  fonnded  on  an  allegation  that 
a  Conrt,  legally  constitated,  was  not  properly  competent  to 
decide  questions  within  its  jarisdictioD  (q).  But  il  a  case 
of  fraud  could  be  shown,  the  Court  might  entert&in  juris- 
diction (r). 

In  Difke  v.  SUpkeni  (s),  the  Court  restrained  a  man  who 
had  submitted  to  the  jurisdiction  from  instituting  proceedings 
in  respect  of  the  same  subject-matter  in  the  Chancery  Court 
of  Lancaster. 
ConcaneDt  Where  concurrent  actions  for  administration  of  the  same 

MtiDDi  in  High    estate  are  pending  before  different  Judges  of  the  Chaneerr 
Vcmt.  Division,  as  &  general  rule,  the  action  in  which  judgment  has 

been  first  obtained  will  be  allowed  to  proceed,  and  the  otlier 
actions  will  be  stayed  ((}. 
injuDctioDi  to  The  High  Court  of  Justice  has  clear  and  undoubted  juris- 
c«*ding>  ID  diction  on  a  proper  case  being  made  out  to  restrain  perBons 
oraign  rw.  ^itjjJQ  j^g  jurisdiction  from  prosecuting  suits  in  the  Courts  ol 
foreign  countries  (u).  In  the  exercise  of  the  jurisdiction  the 
Court  does  not  proceed  upon  any  claim  of  right  to  interfere 
with  or  control  the  coarse  of  proceedings  in  the  tribunals  of  a 
foreign  country,  or  to  prevent  them  from  adjudicating  on  the 
right  of  parties  when  drawn  in  controversy,  and  duly  pre- 
sented for  their  determination.  The  jurisdiction  is  founded 
on  the  authority  vested  in  Courts  of  equity  over  persons 
within  the  limits  of  their  jurisdiction,  and  amenable  to  pro- 
cess to  restrain  them  from  doing  acts  which  work  wrong  and 
injury  to  others,  and  are  therefore  contrary  to  equity  and  good 
conscience.  As  the  order  of  the  Court  in  such  cases  is  pointed 
solely  at  the  individual,  and  does  not  extend  to  the  tribunal 
where  the  suit  or  proceeding  is  pending,  it  is  immaterial  that 

{p)  Harria    v.   Jon,    U   W.   E.  682. 

303.  (<)  ffarrii  t.  Oandi/,  1  Do  0.  f. 

iq)  BarntUy  Canal  Co.  t.  TrmbeU,  &  J.  13 ;  In  rt  Swire,  21  C.  D.  WT 

7  Beav.  19.    See  Bateman  t.  Boyn-  {C,  A.), 

ton.  1  Ch.  3fi9.  (u)  See   McHenry  t.  Ltmi,  K 

(r)  ^sEarlBeauchampv.Darly,  C.   D.   397  (C,   A.);   Armttrms  y. 

W.  N.  (1S66)  308.  Armttrong,  (1892)  P.  98. 

W  W.  N.  (1885)  177,  29  SoL  S. 
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the  party  to  whom  it  is  addressed  is  prosecuting  hia  action  in 
the  Courts  of  a  foreign  country  (^). 

It  eeems  that  if  the  circumstances  of  the  case  are  such  as 
would  have  made  it  the  duty  of  the  Court  of  Chancery  under 
the  former  procedure  to  restrain  a  party  from  instituting  or 
carrying  on  proceedings  in  a  Court  here,  they  will  warrant  the 
High  Court  of  Justice  in  restraining  proceedings  in  a  foreign 
country  (y).  In  Lord  Portarlingtan  y.  Sotdby  («),  the  indorsee 
of  a  bill  of  exchange  was  restrained  from  aning  the  plaintiff 
in  the  Irish  Courts  upon  the  bill  upon  certain  equitable 
grounds  which  would  (under  the  then  procedure)  bare  war- 
ranted a  similar  injunction  against  any  action  in  the  Courts 
of  this  country. 

Upon  the  same  principle  the  rule  which  prevented  a  creditor 
from  proceeding  with  an  action  at  law  for  the  recovery  of  bis 
debt  after  a  decree  in  an  administration  or  creditor's  suit,  is 
applicable  to  the  case  of  a  creditor  proceeding  in  a  foreign 
Court  (a).  If  after  a  decree  for  administration,  under  which 
he  may  come  in  and  prove  his  debt  and  have  complete  relief,  a 
creditor  within  the  jurisdiction  instituted  proceedings  abroad 
in  respect  of  the  same  matter,  the  Court  of  Chancery  con- 
sidered that  act  as  a  vexatious  harassing  of  the  opposing 
party,  and  restrained  the  foreign  proceedings  (&).  Thus,  in 
Beauchamp  v.  Lord  Huntley  (c),  a  creditor  who  had  come  in 
under  a  decree  and  got  relief  against  the  English  assets,  was 
restrained  from  further  prosecuting  a  suit  in  relation  to  the 
same  estate  in  Ireland.  So  also  in  Graham  v.  Maxtcell{(}),  a 
creditor  who  had  come  in  here  under  a  decree  in  an  adminis- 
tration suit  was  restrained  from  proceeding  with  an  action 
in  Scotland  which  he  bad  commenced  in  ignorance  of  the 
decree  (e).    The  Court  may,  however,  under    the    peculiar 

(i)  Lord  Portarlington  v.  Soii!ln/,  211 ;   Tn  re  Low,  (1894)  1  Ch.  147, 

3  It.  ft  K.  108  ;   Carron  Iron  Co.  v.  136  (C.  A.). 

Maclarm,  3  H.  L.  C.  416,  436,  per  (b)  5   H.   L.    C.   437,   }tr   Lord 

Loid.  CranwoTth.  Cranworth. 

(y)  See  6  H.  L.  C.  p.  439.  (c)  Jao.  546. 

(z)  3  M.  &  K.  104.  (d)  1  Mac.  &  Q.  71. 

(a)  Oraham  V.  MaxtiitU,  1  Mac.  ft  (c)  6  H.  L.  C.  43d,  per  Lord  St 

G.  71;  £vitace  v.  Lloyd,  23  W.  R.  Leonards.      See,   as  to   the   ooste. 
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circumBtanceB  of  tbe  case,  decllDe  to  exercise  the  jurisdiction, 
although  the  i)erson  whose  proceedings  are  songbt  to  be 
restrained  has  appeared  and  pat  in  an  answer  (/). 

AVhere  a  plaintiff  sues  a  defendant  for  the  same  object  in 
twcf  Conrts  in  this  country,  such  a  proceeding  is  primd  fade 
vezatiouB,  and  the  plaintiff  will,  as  a  general  rule,  be  pat  to  bia 
election  as  to  which  action  shall  he  stayed  and  which  pro- 
ceeded with.  The  same  rule  applies  where  one  of  the  actions 
is  in  this  country  and  the  other  action  is  in  the  King's  Conite 
in  Scotland  or  Ireland,  or  any  other  part  of  the  King's 
dominions  (17).  But  if  one  of  the  actions  is  in  a  fore^ 
country  where  there  are  different  forms  of  procedure  and 
different  remedies,  there  is  no  presumption  that  tbe  multi- 
plicity of  actions  is  vexatious,  and  a  special  case  must  there- 
fore he  made  out  to  induce  the  Court  here  to  interfere  by 
injunction  (A).  It  is  not  vexatious  for  a  plaintiff  to  bring 
an  action  against  a  defendant  relating  to  the  same  subject- 
matter  in  two  different  countries  "  where  there  are  substantial 
reasons  of  benefit  to  the  plaintiff  "  in  doing  so  (i). 

In  Harrison  v.  Giimey  {k),  a  decree  had  been  obtained  for 
tbe  execution  of  the  trusts  of  a  deed  for  the  benefit  of  credi- 
tors, and  a  receiver  of  real  estates  in  England  and  Ireland  bad 
been  appointed.  Some  of  the  trustees  afterwards  filed  a  bill 
in  Ireland  for  executing  the  trusts  of  the  same  deed.  Lord 
Eldon  restrained  them  from  prosecuting  that  suit,  on  tbe 
ground  that  it  sought  the  same  relief  as  might  he  had  under 
the  decree  obtained  in  this  country.  So  also,  in  Beckford  t. 
Kemble  {I},  after  a  decree  in  this  country  for  an  account  on  a 
hill  to  redeem  a  West  India  mortgage,  Sir  John  Leach  would 
not  suffer  the  mortgagee  to  prosecute  a  suit  in  Jamaica  for 
foreclosing  the  same  mortgage,  on  the  ground  that  full  relief 

Qrakam  v.  Maxwtll,  1  Mac.  &  G.  397  (C.  A.) ;  Peruvian  Ouono  Co.  t. 

71.  Bockwotdt,  23  C,  D.  225  (C.  A.). 

(/)  Staiiilon  v.  Carron  Iron  Co.,  (i)  23  C.  D.  p.  230,  ptr  Je«li 

21  Beav.  159,  161.  M.  E. 

(S)  MeHmry  t.  Lewit,  22  C.  D.  (A)  2  J.  &  W.  563. 

397  {C.  A.).  O  1  Sim.  &  St.  7. 

{h)  McHfnry  y.  Ltwu,  22  C.  D. 
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might  be  h&d  under  the  decree  in  this  country  (»i).  So  also,  in  _ 
Booth  V,  Leycester  (m),  a  parson  was  restrained  from  prose* 
cnting  a  suit  in  Ireland  after  a  decree  in  this  country,  the 
aabject-matter  of  the  suit  being  the  same  as  that  already 
adjudicated  on  in  the  Court  here.  So  also  in  Wedd^erburn 
V.  Weddeibuni  (o),  where  parties  who  had  in  a  suit  here 
established  their  right  against  the  defendant,  instituted 
proceedings  in  Scotland  against  some  of  the  defendants  for 
the  same  demand,  an  injunction  was  obtained  at  the  Bolla 
against  their  proceedings  in  Scotland,  and  Lord  Cottenham 
confirmed  the  order  (p). 

Even  though  no  decree  has  been  obtained  in  this  couutry, 
yet  if  a  suit  instituted  abroad  does  not  appear  so  well  calcu- 
lated to  answer  the  ends  of  justice  as  the  snit  here,  the  Coort 
will  restrain  the  foreign  action,  imposing,  however,  terms 
which  it  considers  reasonable  for  protecting  the  party  whom 
it  enjoins.  Thus  in  Butlibt/  v.  Munday  {q),  Bushby  had  given 
a  bond  to  Munday  to  secure  a  gambling  debt,  and  Munday 
assigned  the  bond  to  Clowes.  Clowes  proceeded  in  Scotland 
against  Boshby,  who  was  a  Scotchman,  and  a  proprietor  of 
real  estate.  Bushby  filed  a  bill  here  to  have  the  bond  set 
aside  and  delivered  up.  Upon  a  motion  for  an  injunction  to 
stay  the  proceedings  in  Scotland,  Sir  J,  Leach  granted  the 
injunction,  because  he  considered  the  validity  of  the  bond 
could  be  better  tried  in  the  country  where  the  Courts  judicially 
knew  the  law  applicable  than  in  Scotland,  where  the  Coarts 
could  only  learn  the  law  as  a  matter  of  fact  to  be  communicated 
by  way  of  evidence ;  and,  secondly,  that  the  remedy  here,  if  the 
obligor  should  make  out  his  title,  would  be  more  complete 
than  could  be  had  in  Scotland.  He  laid  it  down  generally  that 
where  parties,  defendants,  are  resident  in  England,  and  brought 
here  by  subpoena,  this  Court  has  jurisdiction  to  act  upon  them 
personally  with  respect  to  the  objects  of  the  suit,  as  the  ends 
of  justice  require,  and  with  that  view  to  order  them  to  take  or 

(m)  See  Madarta  v,  Stainton,  26  (p)  Per    Lord    St.   Leonards,   o 

L.  J.  Ch.  332.  H.  L.  434. 

(n)  I  Keen,  579.  (3)  d  Madd.  297. 
(0)  2  Beav.  208,  4  M.  &  C.  583. 


oyGoot^le 


INJTJKCnONB   TO   STAY   PBOCEBDINOa 

_  to  omit  to  take  any  steps  or  proceedings  in  any  other  Court  of 
jnsticfl,  whether  in  this  or  in  a  foreign  country  (r).  The  Vice- 
Chancellor,  therefore,  restrained  the  assignee  from  going  on 
with  the  Scotch  action,  putting  the  plaintiff  on  such  terms  in 
Scotland  as  would  secure  to  him  the  preferable  lien  which  he 
might  acquire  by  his  suit  on  the  bond  there,  if  he  ahoald 
ultimately  establish  any  demand  on  the  bond  (a). 

So  also,  where  an  order  had  been  made  for  winding  up  & 
company,  the  Court,  on  the  application  of  the  liquidator, 
restrained  creditors  in  Scotland  from  proceeding  with  an 
action  in  Scotland  against  the  company,  on  the  ground  that 
the  matter  could  be  better  investigated  here.  The  Court,  it 
was  said,  would  take  care  that  the  Scotch  creditors  should  not 
lose  any  priority  they  might  have  (()•  So  also  in  Bun&ury  t. 
Bunbury  (u).  Lord  Gottenham,  affirming  a  judgment  of  Lord 
Langdale(x),  restrained  parties  from  prosecuting  proceedingB 
at  law  in  Demerara  to  recover  real  estates  there,  which 
involved  questions  depending  on  the  law  of  Holland,  and 
also  on  the  law  of  England,  and  farther  questions  of  account 
which  could  only  be  taken  in  this  country.  Lord  Gottenham 
laid  it  down  as  a  principle  that  where  part  of  the  subject- 
matter  is  admitted  to  be  necessarily  within  the  jurisdiction, 
the  Court  will  take  upon  itself  to  determine  the  whole  matter, 
though  it  involves  questions  of  foreign  law,  more  especially 
where  the  question  of  foreign  law  depends  to  some  exteot 
upon  the  determination  of  the  Court  as  to  the  English  law. 
Upon  granting  the  injunction,  his  Lordship  put  the  plaintiff  on 
terms  to  submit  and  carry  into  effect  any  order  which  the 
Court  might  think  fit  to  make  in  respect  of  the  proceedinga 
in  Demerara.  So  also  in  Hope  v.  Cai-negie  iy),  the  Court, 
after  decree  for  administi-ation,  restrained  one  of  the  parties 


(r)  &    Mad.   p.    307.      See    alao  re  Wanzer,  Ltd.,  (1891)  1  Ch.  301. 

Carrmi    Iron    Co.  t.  Madaren,   5  Ct.  In  re  Thurto  Qaa  Co.,  42  C.  D. 

H.  L.  C.  pp.  4S2,  453.  466. 

(»)  See  Carrm-  Iron  Co.  v.  Jtfac-  (u)  3  Jur.  644, 

laren,  5  H.  L.  C.  pp.  438 — 446, 453.  (k)  lb. ;   1  Beav.  335, 

(()  Re       Qiieeiitland      Mermntile  (y)  1  Ch.  320. 

Agency  Co.,  W.  N.  {1888)  62;  la 
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intereBted  from  prosecating  proceedings  in  a  foreign  country    Q*p-  ^^- 
in  regard  to  real  and  personal  estate  sitaate  there. 

If,  however,  from  any  cause  it  appears  likely  to  be  more  BkIwic«  of  eon- 
condnoive  to  sabsbantial  jastioe,  or  if  upon  the  balance  of  mconTenieace. 
convenience  and  inconvenience  it  appears  desirable  that  the 
foreign  proceedings  should  be  allowed  to  take  their  course,  the 
Court  will  allow  them  to  proceed  {2) .  If  the  proceedings  in  the 
foreign  country  are  calculated  to  give  a  security  against  the 
property  there,  so  as  to  answer  the  demand  under  the  decree 
here  (a),  or  are  neceBsary  in  order  to  protect  the  property 
tiiere  against  the  demands  of  creditors  who  have  not  appeared 
to  the  suit  here,  and  are  not  within  the  juriBdiction  (b),  they 
will  to  this  extent  be  allowed  to  be  continued.  In  Harrison  v. 
Gumey  (c),  Lord  Eldon  restrained  a  suit  for  administration  in 
Ireland  on  the  ground  that  the  same  relief  was  sought  as 
could  be  had  under  the  decree  obtained  in  this  Court,  but  he 
would  not  prevent  a  bill  from  being  filed  in  Ireland  for  the 
mere  purpose  of  calling  on  a  receiver  there  to  account  for  bis 
receipts  and  payments  (d).  In  Jones  v.  Gedd€g{e),  where  the 
Yice-Chancellor  had  granted  an  injunction  against  a  heritable 
bond  creditor,  who  was  proceeding  in  Scotland  against  the 
assignees  in  bankruptcy  of  the  obligor,  who  had  real  estate  in 
Scotland,  Lord  Lyndhurst  dissolved  the  injunction  upon  a 
simple  consideration  of  the  convenience  and  inconvenience  of 
the  different  courses  to  be  adopted  (/).  In  Hymanv,  Helm(g), 
the  Court  would  not  restrain  the  defendant  to  an  action  from 
suing  in  a  foreign  country  in  respect  of  the  same  subject- 
matter  during  the  pendency  of  the  action  in  England  in  which 
the  matters  in  dispute  could  be  determined,  there  being  no 

(z)  See  H'riijhl  V.  Simpion,  6  Yea.  Iron  Co.  v.  MadaTm,  6  H.  L.  454, 
7aO ;  Fmmll  v.  floy,  3  I>.  M.  &  G.  (6)  Partull  t.  I'anitlt,  7  Ir.  Ch. 

140;  Tranmliantic  Co.  v.  Pittroni,  322. 
John.  604 ;  BaiMnB  t.  Simonetti,  [c)  2  J.  A  W.  563. 

29  W.  B.  228,  W.  N.  (1880)  201 ;  (<0  P«r  Loi-d  Cranworti,  0  H.L. 

Muor   y.   Anglo-Italiaii    Bani,    10  4.17. 
C.  D.  681 ;  McHmry  v.  £(■«--.«,  22  (e)  1  Ph.  724. 

C.  D.  397  (C.  A.).  {/}  Ptr   Loiil  St.  LroniirdB,  4 

(u)   WeddrrhoTH  v.  Wtdderbum,  2  H.  L.  454. 
Beay.  208,  4  M.  &  C.  585 ;   Cairoti  (j)  24  C.  D.  531. 
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f^^-3^^-  evidence  to  show  that  the  condact  of  the  defendant  was 
vexatiouB,  and  it  being  possible  that  the  course  of  pro- 
cedure in  the  foreign  Court  might  be  each  as  to  give  an 
advantage  to  the  defendant,  of  which  he  was  entitled  to  avail 
himself. 

In  re  MaxiAslay,  Sons  and  Field  (ft)  raised  the  qaestion  as  to 
the  right  of  an  Engheh  creditor  of  an  English  company  to  take 
proceedings  in  a  foreign  country  to  attach  a  foreign  debt  owing 
to  the  company,  notwithstanding  the  fact  that  the  foreign  debt 
was  included  in  the  debentares  issued  by  the  company,  and  a 
receiver  had  been  appointed  on  behalf  of  the  debenture-holderB. 
In  this  case  a  receiver  had  been  appointed  in  October,  1699, 
in  a  debenture-holders'  action,  of  the  undertaking  and  assets 
of  the  company,  and  among  the  assets  was  a  debt  dne  to  the 
company  from  a  French  firm.  In  November,  1899,  P.  &  Co., 
an  English  firm,  who  were  creditors  of  the  company,  toot 
proceedings  in  France  for  the  purpose  of  attaching  the  debt 
due  to  the  company  from  the  French  firm,  and  the  plaintiff 
in  the  debenture-holders'  action  thereupon  applied  for  ao 
injunction  to  restrain  F.  &  Co.  from  intercepting  or  attaching, 
or  attempting  to  obtain  payment  of  the  moneys  due  from  the 
French  firm.  It  was  held  that  the  charge  created  by  tbe 
debentures  did  not  entitle  the  debenture-holders  to  prevent 
P.  &  Co.  from  enforcing  any  rights  given  them  by  French  law 
over  the  debt  in  question,  which  must  be  regarded  aa  a  Freneh 
asset  of  the  company,  and  that  the  attachment,  which  alone 
was  recognised  by  the  law  of  France,  ought  to  prevail  over  the 
title  of  the  debenture-holders. 
Limits  of  the  The  jurisdiction  of  the  Court  in  restraining  proceedings  in 

inriwliotion  to       ,        .       Vi         1        ■       ■  1    1-      ■*   J    ..      .u  * 

rastraiD  aetioDi  foreign  Courts,  IS  in  general  lunited  to  the  case  of  persona 
oUier'oOTintoieB  ^^°  ^^  Within  the  powor  or  the  reach  ol  the  Court.  The  Court 
will  not,  unless  under  very  special  circumstances,  interfere 
with  the  right  of  a  foreigner  resident  abroad,  who  has  not 
sought  relief  under  a  decree,  or  appeared  in  a  suit  here,  to 
recover  his  debt  according  to  the  laws  of  his  own  country. 
The  circumstance  that  a  foreigner  resident  abroad  may  have 

(ft)  (1900)  1  Ch.  602. 
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property  within  this  coantry,  or  may  have  a  house  of  agency  _ 
here,  does  not  give  the  Court  jorisdietion  (i).  There  ma;  be 
casea  in  which  the  Court  will  restrain  a  foreigner  domiciled  in 
another  comitry  from  proceeding  to  obtain  payment  of  debts 
according  to  the  law  of  the  country  in  which  he  is  domiciled, 
but  a  very  strong  case  must  be  made  out  (k).  In  interfering 
to  restrain  actions  prosecuted  in  other  countries,  the  Court 
will  be  very  cautious  as  to  extending  its  jurisdiction  under  the 
colour  of  carrying  out  its  principles.  Where  the  case  made 
oat  is  simply  one  of  interference  by  a  stranger  (who  is  within 
the  Court's  jurisdiction)  with  the  property  of  another,  upon 
an  assumption  of  right,  in  a  mode  which  is  warranted  by  the 
law  of  a  foreign  comitry,  although  it  may  not  be  warranted 
by  English  law,  this  constitutes  no  foundation  for  the  inter- 
ference of  the  Court  (I).  To  do  so  would  be  to  assume  a 
jnrisdiction  to  prescribe  the  Courts  in  which  parties  sbonld 
bring  their  suits,  withoat  there  being  anything  to  affect  the 
conscience  of  the  parties,  npon  the  simple  ground  that  the  suits 
were  such  as  in  the  opinion  of  this  Court  ought  not  to  be  main- 
tained, and  thus  to  bring  under  the  decision  of  the  Court  the 
question  whether  suits  in  other  Courts  could  be  maintained,  a 
question  which  it  is  for  those  Courts  and  not  for  this  Court 
to  determine  (m).  Where,  therefore,  a  debtor  became  bank- 
rupt in  England,  having  real  estate  in  Scotland,  a  creditor 
who  had  not  proved  under  the  bankruptcy  was  not  restrained 
from  proceeding  in  an  action  against  the  assignees  in  Scotland 
for  the  purpose  of  recovering  out  of  the  real  estate  there  an 
amount  equal  to  the  dividend,  which  would  have  been  payable 
on  the  debt(n). 

In  WaUace  v.  Campbell  {o),  the  Court  would  not  restrain 
the  agent  of  the  administratrix  in  England  from  sending  over 
money  of  the  intestate  to  Madeira,  the  intestate's  estate  being 

(O   Catron  Iron  Co.  v.  Madaren,  {I)  PameU  v.  Rvy,  3  D.il.  &  G. 

5   H.   L.   416;    Sadlow   y.   Dutch-  126,  139. 

BhmUh  Railway  Co.,  21  Beav.  43;  (m)  3  D.  M.  &  O.  139. 

Bt  Boyte,  15  0.  D.  592.  (n)  Penntll  y.  Itoy,  3  D.  M.  &  Q. 

(A)  Madartn  y.  StaiiOon,  26  L.  J.  139. 

Ch.  332.  (o)  4  T.  A  C.  167. 
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_Cb^^^i.  the  subject  of  a  suit  in  Madeira.  "I  must  take  lor  granted," 
said  Lord  Abinger,  G.  B.,  "  that  the  Conrt  in  Madeira  will  do 
jostice  as  well  as  the  Court  here  "  ip). 

ProMcdingt  Under  the  CompanieB  Act,  1862(9),  the  Court  has  juru- 

diction  after  a  irinding'Up  order  has  been  made  to  reetrsin 
any  suit,  action,  or  other  proceeding  against  the  company  in 
an;  part  of  the  United  Kingdom  (r).  The  Court  has  also 
power  uuder  the  Act,  after  a  winding-up  order  has  been 
made,  to  restrain  a  person  within  the  jurisdiction  from  taking 
or  continuing  proceedings  against  the  company  abroad  (i). 

But  an  incumbrancer  on  immovable  property  situate  in 
a  foreign  country,  who  has  instituted  legal  procaediuga  in 
that  country  for  the  purpose  of  enforcing  his  righta,  will 
not  be  restrained  by  injunction  from  prosecuting  snch  pro- 
ceedings, even  though  the  mortgagor  is  a  company  in  coarse 
of  winding  up  (t).  Bo  also,  where,  prior  to  the  commence- 
ment of  the  winding  up  of  an  English  company,  a  creditor 
had  arrested  property  of  the  company  in  Scotland  j'«rt»itcrionti 
fwtdanda  cauad,  and  had  followed  this  np  by  bringing  an 
action  in  Scotland  and  making  an  arrestment  on  the  depen- 
dence of  the  action,  it  was  held  that  he  had  become,  snbject 
to  his  obtaining  a  decree  in  such  action,  a  secured  crsdiloi, 
and  ought  not  to  be  restrained  from  continuing  his  action  (v). 


[p)  4  T.  &  C.  p.  168.  See  Pen- 
ntlt  V.  Roy,  3  D.  M.  A  0.  140; 
Flitcher  T.  Rodgen,  27  W.  B.  97  ; 
Dawkiiii  T.  HiTnonetti",  29  W.  E. 
228,  W.  N.  (1880)  201. 

(s)  See  sects.  87  and  122.  See 
also  sects.  85, 197, 198,201,  tind  202. 

(r)  In  re  Iiitrrtiational  Pulp,  lEc, 
Co.,  3  C.  D.  594 ;  In  re  Hermann 


Loog,  Ltd.,  3C  C.  D.  502. 

(a)  In  re  OrietUal  Inland  SUam 
Co.,  9  Ch.  537 ;  /«  pe  OmfroJ  Sugar 
Facioriu  of  Braiii,  (I8W)  1  Ch. 
369. 

(()  Moor  T.  Anglo-Italian  Bank, 
10  C.  D.  681. 

(u)  in  re  Wat  Oambtrtand  [ni. 
and  Sttel  Co.,  (1893)  1  Cb.  713. 
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Thb  Coart  will  npon  a  saffictent  caae  being  made  oat    cii>p  zni. 
reBtrain  an  improper  transfer  of  stock  (a).     When  a  transfer  injunotiou  lo 
is  about  to  be  made  to  wrong  persons  through  mistake,  t^he  {^|^^^|^  |,^ 
Court  will  not  grant  an  injonction  ex  parte  against  the  defen-  '^°^^- 
dant  to  restrain  the  transfer,  unless  the  plaintiff  swears  that 
he  believes  the  defendant  will  avail  himself  of  the  error,  and 
refuse  to  make  a  re-transfer  (ft). 

The  Bank  of  England  is  not  bound  to  take  notice  of  any 
trust  affecting  public  stock  standing  in  its  books ;  all  that  it 
has  to  do  is  to  look  to  the  legal  title,  and  therefore  if  the 
person  having  the  legal  title  applies  for  a  transfer  to  himself, 
the  Bank  must  permit  such  transfer  accordingly  (c).  The 
interest  of  any  stockholder  dying  is  transferable  by  his 
eiecutors  or  administrators,  notwithstanding  any  specific 
bequest  thereof  {(2). 

The  Banks  of  England  and  Ireland  respectively  before  allow- 
ing any  transfer  of  stock  may,  if  the  circumstances  of  the  case 
appear  to  them  to  make  it  expedient,  require  evidence  of  the 
title  of  any  persons  claiming  a  right  to  make  the  transfer  (e). 

An  injunction  may  be  had  nnder  89  &  40  Geo.  III.,  c.  86,  injQDoiioni  to 
to  restrain  the  Bank  of  England  from  permitting  the  transfer  Buk  from 
of  stock  or  paying  dividends  (/).     It  is  not  necessary,  as  a  [^tar^itoA 


(o]  Bee  Biead  v.  CJay,  4  BuBS. 
550;  Glaue  v.  Marthall,  19  Sim. 
71 ;  Lord  Chedworth  v.  Edwards, 
8  Tee.  46;  Fmndl  t.  Dtfftll,  4 
D.  M.  ft  G.  390;  Ooldtmith  t. 
Bttitell,  5  D.  M.  ft  a.  647, 

(6)  ArkioHght  t.  Grylet,  13  L.  J. 
Ch.  N.  8.  303. 

(c)  Bank  of  England  v.  Moffat, 
K.I. 


5    Vee.  664; 
.   Bank  of  England,    1 


r.Bixnk 


3    Bro.  C. 

Franklin   ' 

Bum.  573. 
(d)  33  &  34  Vict  c, 
(«)  lb.  e.  24.    See  Fro$«tr  t. 

of  England,  13  Eq.  611, 

(/)  llot$  V.  S/itfrrr,  S  Madd.  4d8, 

6Madd.  1. 

S4 
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_  rale,  to  make  the  Bank  &  party  (g).  The  application  may  be 
made  upon  notice,  or  ex  parte  on  affidavit  varifying  the 
urgency  of  the  caBe(^).  If  after  giving  notice  to  the  Bank, 
the  plaintiff  does  not  apply  for  an  injnnction,  or  take  further 
proceedings,  the  defendant  may  obtain  an  order  that  the  Bank 
permit  the  transfer  on  a  given  da;,  anleas  in  the  meantime  an 
injunction  shall  be  granted  («)• 

By  5  Yict.  c.  5,  s.  4,  the  Court  may  npon  motion  or  petition 
ot  the  party  interested,  in  a  summary  way  without  a  writ  of 
summons  issued,  restrain  the  Bank  or  any  public  compuiy 
from  permitting  the  transfer  of  stock  in  the  public  fnnds,  or 
any  stock  or  shares  in  any  public  company,  standing  in  any 
names  in  their  books,  or  from  paying  any  dividends  dne  or  to 
become  due  thereon  ;  and  the  order  is  to  specify  the  amoimt 
of  the  stock  or  the  particular  shares,  and  the  names  in  whieh 
the  same  may  be  standing  (A:). 

The  apphcation  may  be  made  ex  parte  by  motion  or 
petition  (Q.  The  motion  paper  or  petition  shonld  be  entitled 
in  the  matter  of  the  Act  and  of  the  person  applying,  and  if  the 
applicant  is  a  trustee,  the  proceedings  should  be  also  entitled 
in  the  matter  of  the  trust  (m). 

The  order  must  be  served  on  the  Chief  Accountant  of  the 
Bank  of  England,  if  that  Corporation  be  restrained,  or  apon 
the  Secretary  or  other  proper  officer  of  any  other  pubhc  com- 
pany restrained  by  the  order  by  delivery  to  the  persons  served 
of  an  office  copy  of  the  order  (n.) . 

The  restraining  order  under  the  Act  (o)  ia,  it  seems,  onl; 
intended  to  be  for  interim  purposes,  namely,  to  protect  the 
stock  until  the  party  claiming  it  should  have  an  opportunity 
of  asserting  his  rights  by  action  in  the  ordinary  way  (p). 

{g)  39  &  40  Oeo.  3,  o.  36.  See,  as  to  form  of   order,  1  Set 

(A)  flamnwHjrfv.  ^oundreW,  6 Vea.  729. 

772   a.   n. ;   Doolittle   v.    Watlon,   2  (I)  Blakaley't    TnaU,  23  C.  D. 

Dick.  442.  549 ;  Be  Pike,  W.  N.  (1902)  H. 

(0  Sou  v.  Sherer,  6  Madd.  458,  (m)  lb. 

6  MBdd.  1.  C")  Dan.  Ch.  Pr.  1379. 

(fc)  A    Government    annuity   ia  (o)  3  Tict.  c.  5. 

within  the  clause  ;  Ex  parte  WatU,  ( p)  Ex  parte  Hertford,  1  Ha.  M, 

W.  N.  (1871)  26,  19  W.  K.  400.  590. 
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Any  person  interested  may  apply  to  discharge  or  vary  the  '^^'^f-  ^^^- 
order  {q)  ;  the  application  is  made  by  motion  ^ritb  notice  to 
the  person  by  whom  the  order  was  obtained  and  should  be 
supported  by  affidavit  (r).  On  the  hearing  of  the  application 
the  Coart  may  discharge  or  vary  the  order  and  award  sach 
costs  as  to  the  Court  may  seem  fit  (g) . 

The  transfer  of  stock  or  shares,  or  the  payment  of  dividends  B«rtniniii| 
thereon,  could  under  the  former  procedure  be  restrained  by  natiuv  ot  t 
writ  of  distringas,  which  under  5  Vict,  c,  5,  b.  5,  could  be  "*™V"- 
isBued  against  any  public  company,  whether  incorporated  or 
not,  in  whose  books  any  stock  or  shares  might  be  standing  in 
which  or  in  the  dividends  of  which  the  applicant  claimed  to 
be  interested.  But  under  the  present  procedure  no  writ  of 
dUtringtu  is  to  be  issued  {t).  Any  person  however  claiming 
to  be  interested  in  any  stock  (u)  standing  in  the  books  of  a 
company  may,  on  making  an  affidavit  in  the  prescribed 
form  (z),  with  such  variations  as  circumstances  may  require, 
and  on  filing  the  same  in  the  Central  Office  with  a  notice  in 
or  to  the  effect  of  the  prescribed  form  (j/),  and  on  procuring 
an  office  copy  of  the  affidavit  and  a  duplicate  of  the  filed 
notice  authenticated  by  the  seal  of  the  Central  Office,  serve 
the  office  copy  of  the  affidavit  and  the  duplicate  notice  on  the 
company  (z),  and  the  service  of  the  office  copy  of  the  affidavit 
and  of  the  duplicate  of  the  filed  notice  will  have  the  same 
effect  against  the  company  as  if  a  writ  of  digtringaa  in  respeet 
of  the  stock  had  been  issued  under  5  Viet.  c.  5,  s.  5  (a). 

There  must  be  appended  to  the  affidavit  a  note  stating  the 
person  on  whose  behalf  it  is  filed  and  to  what  address  notices, 
if  any,  for  that  person  are  to  be  sent  (b),  and  all  such  notices 
ahall  be  deemed  to  have  been  duly  sent,  if  sent  through  the 
post  by  a  prepaid  letter,  directed  to  that  person  at  the  address 

{q)  o  Viot.  c.  a,  e.  4.  Bhores.    eecurities,    and    dividends 

(r)  ExparU  Amyot,l'eh.lSOa.;  thereon;  ib.  r.  3. 
Be  Htrl/ord,  I  Ha.  590.  (x)  See  as  to  form,  Appendix  B., 

(«)  Re  EfH/ord,  1  Ha.  584.  No.  27. 

(()  Ord.  XLVI.  r.  2.     Sect.  5  of  (i/)  lb.  No.  22. 

5  Tict.  c.  6  haa  been  repealed  by  the  {z)  Ord.  XLVI.  r.  4. 

Statute  Law  BeTision  Act,  1S92.  {<i)  Ib.  r.  3. 

(u)  The  word  "  stock  "  includes  [b)  Ib.  r.  6. 
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ohtp.  XXII.  ^  g^  stated  or  at  any  aabetitoted  address,  whether  the  penon  to 
whom  the  notice  is  sent  is  living  or  not  (c). 

If,  while  the  notice  is  in  force,  the  company  on  whom  it 
has  been  served,  receives  from  the  person  in  whose  name  the 
Btock  is  standing  or  from  some  person  acting  on  his  behalf  or 
representing  htm,  a  request  to  permit  the  stock  to  be  trans' 
ferred  or  to  pay  the  dividends  thereon,  the  company  is  not  by 
force  or  in  conseqaence  of  the  service  of  the  notice,  aathorised 
without  the  order  of  the  Conrt  to  ref oee  to  permit  the  transfer 
to  be  made  or  to  withhold  the  payment  of  the  dividends  for 
more  than  eight  days  after  the  date  of  the  request  ((f).  The 
company  on  receiving  such  a  request  should  serve  a  written 
notice  on  the  person  on  whose  behalf  the  notice  was  given 
stating  that  an  application  has  been  made  for  the  stock  or 
dividends  and  that  unless  an  action  is  brought  and  an  injnnc- 
tion  obtained  and  served  on  or  before  a  specified  day  (usnall; 
within  the  eight  days  above  mentioned)  the  notice  will  be  no 
longer  regarded.  A  motion  having  been  in  such  a  case  made 
tor  an  ex  parte  notice  to  restrain  the  bank  from  permitting 
the  transfer  or  paying  the  dividends,  it  waa  held  to  be  the 
proper  course  to  grant  an  interim  injunction  over  the  next 
motion  day  and  that  notice  of  the  order  must  be  served  on 
the  legal  owner  of  the  stock  (e) . 

A  notice  filed  under  the  preceding  provisions  may  be  with* 
drawn  at  any  time  by  the  person  by  whom  or  on  whose  behali 
it  was  given  on  a  written  request  signed  by  him,  or  its  opets- 
tion  may  be  made  to  cease  by  an  order  to  be  obtained  by 
motion  on  notice  or  by  petition  or  by  summons  at  chambers 
duly  served  by  any  other  person  claiming  to  be  interested 
in  the  stock  sought  to  be  affected  by  the  notice  (/).  The 
costs  of  an  apphcation  for  an  order  for  the  cesser  of  the 
operation  of  the  notice  are  in  the  discretion  of  the  Court  ig), 
and  may  be  ordered  to  be  paid  by  the  person  on  whoso 

(t)  lb.  r.  6.    See  aa  to  proriBo  (if)  Ord.  XLTT.  r.  10. 

for  altOTation  of  address,  ib.  r.  7;  («)  ile  Slahaby't  Tnuti,23C.D. 

and  as  to  amending  the  description  649. 

of  atock  referred  to  in  the  filed  (/)  Ord.  XLVI.  r.  9. 

notice,  »e  r.  II.  (s)  Ord.  LXV.  r.  1. 
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behalf  the  notice  was  given  or  by  the  person  making  the    oh«p.  XXII, 
application  (ft). 

Where  monies  or  eecnrities  are  standing  in  Court,  a  person  stop  oidBn. 
interested  therein  may  obtain  a  stop  order,  the  effect  of  which 
is  to  prevent  the  payment  or  transfer  of  the  same  without  notice 
to  the  applicant  (i).  Any  person  applying  for  a  stop  order  is 
not  required  to  serve  the  parties  interested  in  such  parts  of  the 
moniee  or  secnrities  as  are  not  sought  to  be  affected  {k). 

The  Court  will  on  a  proper  cose  being  made,  interfere  to  lajnnotwiu 
prevent  a  sale.  Thus  trustees  have  been,  under  the  circum-  '«'™* 
stances  of  the  case,  restrained  from  selling  until  it  should 
have  been  ascertained  what  would  be  most  for  the  benefit  and 
welfare  of  the  cegtttis  que  trusUnt  {[).  So  also  where  a  vendor 
had  power  to  sail,  but  it  was  questionable  whether  the  sale 
was  being  made  properly  in  ipurHuance  of  the  power,  the  sale 
was  stayed  (m).  So  also  where  a  foreign  vessel  was  driven 
into  Plymouth  by  stress  of  weather,  Lord  Eldon,  at  the 
instance  of  the  supercargo  and  part  owner,  granted  an  iujunc- 
tion  to  prevent  the  master  from  selling  the  cargo  (n).  So  also 
vhere  the  representatives  of  a  mortgagor  had  obtained  the 
mortgage  deeds  from  the  mortgagee  by  fraud.  Lord  Eldon 
granted  an  injunction  to  restrain  the  defendants  from  selling 
or  mortgaging  the  estate  (o) .  So  also  any  vexatious  aliena- 
tions during  the  progress  of  a  suit  will  be  restrained  ( p). 

In  an  action  by  an  equitable  mortgagee  for  sale  or  fore- 
cloenre  the  Court  granted  an  injunction  to  restrain  the  mort- 
gagor from  dealing  with  the  legal  estate,  there  being  ground 
for  believing  that  the  mortgagor  intended  to  part  with  the 
legal  estate  pendente  Ute  (q). 

(A)  SeeACrws,  lDr.&&Q.580.  {p)  Pvii'eUv.WHght,-; Bea.v.i*i; 

(i)  See  Ord.  XLVI.  r.  12.  Bti/fw,  v.  Bulloek,  7  Eq.  391 ;  Hart 

(*)  lb.  r.  13.  v.  Berwig,  8  Ch.  860 ;   Lempritrt  v. 

(?)  WiU»  y.  Qreiham,  L.  &  R  Bep.  Lange,  12  C.  D.  875.  After  an  order 
1  Eq.  348 ;  Marshall  \.  Sladden,  T  loi  foreclosure  nisi,  the  mortgagee 
Ha.  428 ;  4  I)e  Q.  £  Sm.  468 ;  and  cannot  sell  vitltont  the  leave  of  tike 
see  ante,  p.  456.  Coiirt,  bo  aa  to  confer  a  good  title 

(m)  Bawav.Jamn,  tWils-Ch.  2.      on  anyone  other  than  a  purchaser 

(n)  Ddq/ield  y.  Guanabetu,  Dan.  for  value  without  notice :  Stevrnty, 
Ch.  Pr.  1362,  7th  ed.  Thtatret,  LUL,  W.  N.  (1903)  68. 

(.()   WallU  V.  II'oHm,  ib,  (v)  London  and  County  Banking 
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Pending  an  appeal  the  Goart  will  sometimeB  stay  the  Bale  of 
property  directed  by  the  decree  to  be  sold,  bat  if  the  property 
consiets  of  perBonal  chattels  remaining  in  the  possession  of 
the  appellant,  he  must  give  ample  security  for  the  valae  (r). 

Id  a  case  in  which  a  wife  bad  obtained  a  decree  nid  tor  the 
disBolation  of  her  marriage,  and  an  order  had  been  made  that 
the  husband  shoald  secure  a  sum  for  her  maintenance,  and  that 
for  such  purpose  it  should  be  referred  to  one  of  the  conveyaDcing 
coansel  to  draw  a  deed,  the  Court  granted  an  injunction  restrain- 
ing the  husband  from  parting,  or  otherwise  dealing  with  hia 
interest  in  certain  property  until  the  execution  of  the  deed  (t). 

Trustees  for  sale  will  not  be  restrained  from  selling  becaoae 
they  cannot  show  a  good  title  (t).  A  trustee  for  sale  may  not 
avoid  a  fair  and  unobjectionable  contract  by  entering  into  a 
subsequent  contract  for  a  higher  price  (u). 

"When  the  thing  about  to  be  sold  is  in  the  nature  of  a  Bpecific 
chattel,  which  cannot  be  the  subject  of  adequate  compensation 
by  damages,  the  defendant  will  be  restrained  by  inj  onction  (z). 
So  also  when  a  chattel  necessary  for  conducting  a  particnlar 
businesB  is  in  the  poBsession  of  persons  who  claim  a  lien  apon 
it,  and  threaten  an  immediate  sale,  the  Court  has  jurisdietioa 
to  interfere  by  injunction  and  prevent  irreparable  injur;  to 
the  debtor  by  giving  him  an  opportunity  of  redeeming  it  ($). 
A  man,  however,  who  has  put  a  fixed  price  on  a  speeifie 
chattel,  cannot  be  heard  to  say  that  damages  at  law  would 
not  be  a  sufficient  remedy  (z). 

If  a  fiduciary  relation  exists  between  the  parties,  the  right 
of  a  man  who  entrusts  goods  to  another  to  be  protected  in  the 
beneficial  enjoyment  of  his  property  in  epede  is  not  confined  to 

Co.  V.  Lewis,  21  C.  D.  490  (C.  A).  &  G.  90,  IW;  and  see  tlie  Tnutw 

Ab  to  reBtraining  saleB  bj  mortga-  Act,  ]893,  s.  14. 

gees,  Bee  ante,  p.  462.  (se)   Tonnint    t.    Pnna,   1   Dick. 

(r)  Nerot  v.  Bumaud,  2  Busb.  66 ;  387  (diamonde) ;  Bidgway  v.  BOmU, 

Jenhin*  v.  Htrriu,  Sug.  V.  &  P.  63.  4  Ha.  106  (a  ship) ;  Falcke  v.  Oroy, 

(«)  NaatM  V.  Newton,  (1896)  P.  4  Drew.  631  (china  jars}, 

36.  (j*)  North  V.  Great  Norihtm  M' 

(()  Robert)  V.  flozOTi,  3  L.  J.  Ch.  "^y  (-'"■,  2  Gift.  69. 

(0.  S.)  1 13.  W  Dowling  v.  BHjemann,  2  J.  * 

(u)  Ooodwin  V.  Fiddiiiff,  4  D.  M.  H.  544  (a  picture). 
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articles  possesaing  any  peculiar  or  intrinsic  value.  Whatever  Ofc»P-  XXII, 
the  description  ol  the  chattels  may  be,  the  Court  will  interfere 
to  prevent  a  sale  either  by  the  party  entrusted  with  the  goods, 
or  by  a  person  claiming  ander  him  throt^h  an  abase  of 
power  (a).  An  agent,  accordingly,  was  restrained  from 
parting  with  the  possesBion  of  furniture  and  hoasehold  effects 
by  which  the  plaintiff's  title  to  the  same  would  be  em- 
barrassed (b). 

If  a  plaintiff  makes  out  a  primd  facie  cose  of  being  entitled 
to  a  vendor's  lien,  the  Court  will  restrain  the  purchaser  from 
selling  the  property  until  the  hearing  (c). 

If  goods  have  been  wrongly  seized  by  a  sheriff,  the  Court 
will,  upon  a  proper  case  being  made  out,  restrain  him  from 
remaining  in  possession  or  selling  the  goods  (tQ ;  but  the  usual 
coarse  is  for  the  sheriff,  after  receiving  notice  of  conflicting 
claims,  to  take  out  an  interpleader  Bummone,  and  for  the  rights 
of  the  parties  to  be  determined  upon  the  hearing  of  such 
sammons  (e). 

The  Court  may,  under  22  &  28  Vict.  c.  61,  B.  5,  restrain  a 
husband  against  whom  a  decree  of  divorce  has  been  obtained 
from  selling  or  incumbering  real  estate  comprised  in  a  post- 
nuptial  eettlement  (/). 

Where  a  will  gave  the  trustees  power  of  sale  to  be  exercised 
at  the  reqaeet  and  by  the  direction  of  the  person  or  persons 
for  the  time  being  entitled  to  the  actual  freehold  of  the  devised 
property,  the  Court  refused  to  restrain  a  sale  by  the  trustees 
at  the  request  of  and  for  the  benefit  of  the  tenant  for  life,  on 
merely  speculative  evidence  adduced  by  the  remainderman 
objecting  to  an  immediate  Bale  of  an  expected  future  increase 
in  the  value  of  the  property  from  the  development  of  coal  mines 
and  the  construction  of  a  railway  through  the  estate  (9).    The 

(a)   Wood  T.  Bowchje,  3  Ha.  306,  C.  D.  69  {C.  A.) ;  Aylwin  v.  Evans, 

2^1.382.    Soo  Po^fS  V.  Budd,  U  47  L.  T.  N.  S.  568. 

Beftv.  34.  («)  Ord.     LVH. ;      Hilliard    t. 

(6)   Wood  V.  Bowdife,  3  Ha.  306,  Hanaon,  21  C.  D.  71,  72. 

309,  2  Ph.  362.  (/)  IFoto  v.   WatU,  24  W.  E. 

(c)  BlakeUy  t.  Dfat,  13  W.  E.  623. 

663.  (ff)  Thomat  t.  William;  24  0.  D. 

[d)  See  Hilliard  v.  Hanaon,  21      d&8. 
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Chap,  xxn.  Court  will,  apon  a  proper  case  being  made  out,  restrain  a 
loDaDt  for  life  from  selling  under  the  Settled  Land  Act — e.g., 
in  the  case  of  a  sale  at  so  gross  an  nndervalne  as  to  be  evidence 
of  frand  {h),  or,  vhere  there  are  no  trastees  for  the  parposeB 
of  the  Act  (t). 

Where  a  vessel  has  become  nnable  to  proceed  on  her  voyage 
vithont  repairs,  the  owners  of  goods  shipped  on  board  the 
vessel  may  obtain  the  assistance  of  the  Coart  to  restrain 
the  captain  from  selling  the  cargo.  But  before  the  Court  will 
grant  each  assistance,  the  plaintiffs  mnst  show  their  title  to 
the  goods,  and  must  settle  with  the  captain  for  what  is  dne  to 
him,  and  mast  exonerate  the  captain  from  his  contract  to 
deliver  the  goods  at  the  place  of  destination,  and  from  all 
liability  on  the  bills  of  lading  {k). 

Where  the  sale  of  a  mortgaged  estate  has  been  effected  under 
the  judgment  of  a  Goort  of  competent  jurisdiction  in  a  colony, 
and  DO  case  of  fraud  is  made  oat,  equity  has  do  jurisdiction  to 
interfere  by  injunction  (Q. 
Injunction  If  there  is  danger  that  a  negotiable  instrument  fraudulently 

^^^^  of  "^  improperly  obtained,  or  which  ought  not  to  be  negotiated, 
will  get  into  the  hands  of  a  bond  fide  holder  without  notice, 
to  the  prejudice  of  the  maker  or  acceptor,  or  persons  interested 
in  the  same,  the  Court  will  interfere  to  restrain  the  negotift- 
tion,  assignment,  or  endorsement  of  the  instrument,  and  will 
order  it  to  be  delivered  up  (m). 

In  Bank  of  England  v.  Anderson  (n),  an  injunction  was 
granted  at  the  suit  of  the  Bank  to  restrain  a  banking  com- 
pany, carrying  on  business  within  the  distance  of  sixty-five 
miles  from    London,  from    accepting    a  bill    of   exchange 

(A)   WhethvTight  v.     Walker,    23  {I)   WhUe  v.   Hall,   12  Ves.  321. 

C.  D.  752,  762 ;   and  see  Hampden  Comp.  Lord  CransUnnn  v.  Johititorit, 

V.  Earl  0/  BuekiaghamtMre,  (1893)  3  Vee.  182,  5  Vea.  277. 

2   Ch.   531   (C.  A.) ;    and  see  also  (m)  Hood  v.  Aston,  1  Eiwa.  H2 : 

e.    53   of   the   Settied    Land    Act,  Orrtn  y.  Plrdger,  3  Ha.  163;  /."nJ 

1882.  Lmin  v.  Bamett,  1  Sot  727,  :;«; 

(i)  Whfthvright    v.     Walker,    23  Thitdemann  v.   Qoldamidt,  1  D.  F. 

U.  D.  752.  «  G.  4 ;  Day  v.  Lmghnra,  W.  X- 

(A)  Saym  v.  Baiedia,  10  L.  J.  (1893)  3. 

Ct.  297.  (n)  2  Keen,  328. 
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payable  at  less  than  six  months  from  the  time  of  giving    caiap.  nil. 
each  acceptance  (o). 

An  injunction  may,  upon  a  proper  case  being  made  oat,  be 
obtained  restraining  the  defendant  from  parting  with  docu- 
ments in  his  poBseasion  belonging  to  the  plaintiff,  and  from 
preventing  the  plaintiff  and  his  solicitor  from  having  access  to 
the  documents  at  reasonable  times  after  reasonable  notice  (p). 

In  Glaese  v.  Marshall  {q),  the  East  India  Company  were 
restrained  from  paying  over  the  principal  and  interest  secured 
upon  East  India  Bonds  to  a  person  who  bad  wrongfully 
obtained  possession  of  them,  or  to  any  other  person  than  the 
lawful  owner. 

The  Court  will  not  grant  an  injnnction  to  restrain  a  man  iDjunctioni 
who  is  alleged  to  he  a  debtor  from  parting  with  (r)  or  dealing  tritfi^Ji,^^' 
with  (e)  his  property  as  he  pleases.  Where  no  order  has  been 
made  by  the  Conrt  for  the  payment  of  money,  the  Court  has 
no  power  to  make  an  order  to  restrain  a  man  from  removing 
hiB  property  out  oE  the  jurisdiction  (t).  But  if  an  order  has 
been  made  for  the  payment  of  money,  the  Court  will 
reetrain  a  man  from  removing  his  property  so  as  to  put  it  out 
of  the  control  of  the  Court  (u).  Moreover,  under  s.  82  of 
the  Matrimonial  Causes  Act,  18S7,  and  the  rules  made  under 
the  provisions  of  the  Divorce  Acts,  the  Court  has  power  before 
a  decree  niai  for  divorce  has  been  made  absolute,  to  confirm 
the  report  of  the  Registrar  approving  of  maintenance  for  the 
wife,  to  order  the  hnsband  to  secure  the  maintenance  to  the 
wife  upon  the  decree  becoming  absolute,  and  in  the  meantime 
to  restrain  him  from  dealing  with  his  property  so  as  not  to 
leave  sufScient  security  {x). 

In  Ooock  V.  London  Banking  Attociationdif),  an  injnnction 

(o)  3eeBan)co/Eagland-v.Bonth,  (t)  Nnrton  v.  Newiim,  11  F.  D. 

ib.  466;  7  CI.  ft  Fin.  S09.  11. 

(p)  Goodale  t.   Goodah,  16  Sim.  (u)  Sidney  v.  Sidnetj,   17   L.   T. 

316.  N.  S.  9. 

(q)  13  Sim.  71.  (r)   Watrrlumte     v.     IVaUrhoust, 

(r)  Bobinxm     v.     Pickerimj,     16  (1893)  P.  284  (0.  A.) ;   NewUm  v. 

C.  D.  661,  663,  per  JameB.  L.J.  Newton,  (1896)  P.  36. 

(«)  lb.;  JliUtv.BatnoiAyret Co.,  (y)  32  C.  D.   41    (C.  A.);   Lord 

6  Cb.  621.  ElphiniUmt  v.  Monkland  Iron,  dbc, 
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Oh»p.^iii.  was  granted  on  motion  to  restrain  a  company  in  voluntary 
liquidation  from  distributing  aasets  among  its  sharflholders 
without  Betting  aside  sufficient  assets  to  provide  for  future 
rent  and  other  liabilities  under  a  lease. 

There  being  a  dispute  as  to  the  appointment  of  an  adminis- 
trator, the  Court  restrained  one  of  the  parties  who  was  in 
possession  of  the  personal  estate  of  the  deceased  from  disposing 
or  removing  any  of  the  estate  of  the  intestate  (s). 

Although  the  Court  has  no  jurisdiction  to  interfere  with  tbe 
sovereign  acts  of  a  foreign  government,  or  to  make  a  decree 
against  a  foreign  ambassador  who  does  not  submit  to  the 
jurisdiction  (a),  an  injunction  may  be  had  restraining  a  third 
party  from  handing  over  to  a  foreign  ambassador  a  fond,  tbe 
right  to  which  is  in  dispute  (b),  or  restraining  the  agent  of  a 
foreign  government  from  parting  with  securities  which  ought 
to  be  deposited  in  this  country  as  security  to  bondholders  (c). 
A  foreign  sovereign  may  submit  to  the  jorisdietion  of  the 
Courts  here,  but  such  submission  cannot  take  place  until  the 
jurisdiction  is  invoked.  The  fact,  therefore,  that  a  foreign 
sovereign  has  been  residing  in  this  country  and  has  entered 
into  a  contract  here,  under  an  assumed  name  as  being  a 
private  individual,  does  not  amount  to  a  submission  to  the 
jurisdiction,  or  render  him  liable  to  be  sued  for  breach  of  snch 
contract  (d). 
Injnnotioiu  The  Court  will  not,  as  a  rule,  restrain  a  party  from  pro- 

ubitimton  from  co^ding  with  an  arbitration  in  a  matter  beyond  the  agreement 
nuking  iwarda.   jq  refer,  although  such  arbitration  proceeding  may  be  futile 
and  ve^tious(«).     But  the  Court  may  restrain  a  party  from 
proceeding   with    an    arbitration   if    an    action    is    pending 
impeaching  the  instrument  which  contains  the  agreement 

Co.,  U  A.  C.  332.     But  aoe  Craig'i  23  W.  B.  109. 

Claim,     {1893)     1     Ch.    267,     276  {d)  MightU  v.  Sultan  o/ Jvhrt, 

(C.  A.).  (1893)  149(0.  A.). 

(z)  Brand   t.   MiUon,   2i  W.  E.  (e)  Ni-rlh  Londim  Railway  Co.  t. 

624.  Great  Norihera  Railway  Co.,  11  ft. 

(a)  Atde,  p.  7.  B.  D.  30  (C.  A) ;   and  see  Wooi  t. 

(6)  OladtUme  v.   Muturut  Bey,  I  LiUie»,  61  L.  J.  Ch.  IM ;  Famr  f. 

H.  &  M.  493.  Cooper,  44  C.  D.  323. 

(c)  Foreign  Btmdholdtrtv.Failor, 
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to  refer  (/).  Moreover,  the  conduct  of  the  partieB  may  foand  _^^  xm^ 
a  aaffioient  ground  for  the  interference  of  the  Court  (^).  An 
mjanction  accordingly  may  be  had  to  restrain  an  arbitrator 
from  proceeding  with  a  reference  on  the  groimd  of  corrap- 
tion(/i.).  So  also  if  it  is  discovered  in  the  course  of  the 
arbitration  by  one  of  the  parties,  to  whom  it  was  at  first 
nnkno^m,  that  the  arbitrator  has  an  interest  in  the  subject- 
matter  of  the  award,  or  if  the  arbitrator  has  so  misooDclacted 
himself  as  to  be  obviously  unfit  for  the  exercise  of  such 
tanctioiie,  the  Court  will  restrain  him  from  acting  (i). 

The  rule,  however,  which  applies  to  a  person  holding 
jadicial  office,  that  he  ought  not  to  hear  cases  in  which  he 
might  be  suspected  of  a  bias,  does  not  apply  to  an  arbitrator 
□amed  in  a  contract  to  whom  both  parties  have  agreed  to  refer 
disputes.  In  order  to  justify  the  Court  in  saying  that  such 
an  arbitrator  is  disqualified  from  acting,  circumstances  must 
be  shown  to  exist  which  establish  at  least  a  probability  that 
he  will  in  fact  be  unfairly  biased  in  favour  of  one  of  the 
parties  in  giving  his  decision  {k).  Accordingly,  where  a  con- 
tract contained  a  provision  referring  disputes  to  the  engineer 
of  the  employers,  and  disputes  having  arisen  the  contractors 
brought  an  action  for  the  purpose  of  having  the  same 
determined,  the  Court  ordered  a  stay  under  s,  4  of  the 
Arbitration  Act,  1889,  notwithstanding  the  fact  that  the 
engineer  would,  in  substance,  be  acting  as  a  judge  in  his  own 
cause ;  no  sufficient  reason  having  been  given  for  suspecting 
that  the  engineer  would  act  unfairly  (I). 

Where  an  umpire  has  been  irregularly  appointed,  the  Court 
will  restrain  him  from  acting  (m). 

(/)  KitUt.  Moort,  (1893)  1 Q.  B.  (1894)  2  Q,  B.  667  (C.  A.) ;  Jaek- 

2fi3  (C.  A.).  «on  T.  Barry  Bailway  Co.,  lupra  ; 

is)  Pitkeringy.  Capt  Toiun  Bail-  In  re  Saigh  and  L.N.W.  and  &.W. 

toay  Co.,  1  Eq.  84.  BaUway  Compania,  (1896)  1  Q.  B. 

(A)  Malmtbury   Bailiaay    Co.    v.  649;    Bright   v,   Biver   Plate  Con- 

Budd,  2  C.  D.  113.  ttrucHmt  Co.,  (1900)  2  Ct.  835. 

(t)  Beddow  v.    Beddow,   9  C.  D.  (0  leea  and  Barker  v.    Willani, 

92;   JatAwn  v.  Barry  Railway  Co.,  (1894)  2  Ch.  478  (C.  A.). 

(1893)  1  Ch.  238.  249  (C.  A.).  (m)  Pttcod    v.     PtKod,    W.    N. 

{k)  Ecker»ley    T.    Mtrty   Doekt,  (1888)  2,  58  L.  T.  N.  S.  76. 
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^chap.  xxri.  The  Court  will  reatrain  a  haBband  from  dieposing  of  or 
Injanctioiu  iotenaeddUng  with  the  wife's  separate  estate  (n) ;  from 
taiwSt.^  molesting  or  interfering  with  her  in  a  business  which  hu 
been  assigned  to  her  separate  use  (o)  ;  from  assigning  or 
dealing  with  property  to  which  the  wife  has  become  entitled, 
pending  a  suit  by  her  to  enforce  her  equity  to  a  settlement  in 
respect  of  the  same  (p)  ;  or  from  dealing  with  property  to 
which  the  wife  was  entitled  at  the  date  when  she  went  throogh 
the  ceremony  of  marriage  with  the  defendant,  pending  a  enit 
instituted  by  her  in  the  Divorce  Court  for  declaration  of 
nullity  of  such  marriage  {q).  So  also  the  Court  will  enforce 
by  injunction  legal  and  proper  covenants  in  a  separation 
deed  (r). 

In  an  action  by  a  creditor  to  enforce  against  the  separate 
estate  of  a  married  woman  a  general  engagement  entered  into 
with  her  on  the  credit  of  that  estate,  the  Court  will  not,  before 
the  creditor  has  established  his  right  by  obtaining  a  judgment, 
restrain  the  defendant  from  dealing  with  her  separate  eBtate(i). 
In  a  recent  case  in  which  an  action  brought  bv  a  married 
woman  "  shing  in  respect  of  her  separate  eBtat«  "  was  at  the 
trial  dismissed  with  costs,  which  were  directed  to  be  taxed  and 
to  be  paid  out  of  her  separate  estate,  but  not  otherwise,  it 
turned  out  that  the  only  separate  property  of  the  married 
woman  consisted  of  a  share  coming  to  her  under  a  will.  Before 
the  taxation  of  the  costs  had  been  completed  the  trustees  of 

(«)  GrtCTiv.  Green,  5Ha.  400n.;  45;    Oaynor  y.    Gaynor,    (1901)1 

Wood  T.  Wood,    19  W.  E.   1049 ;  Ir.  B.  217. 

Symmidt  v.  UalltU.  24  C.  D.  348.  (;i)  BoberU   v.    Bobtrli,    2   Cat, 

See  Oaynor  v.   Oaytwr,  (1901)  1  Ir.  422 ;    Ellii  v.    Sllit,   2  Coo.  C.  C. 

K.  217,  where  the  Conrt  restrained  234.     See  Osbortie  v.  Morgan,  9  Hi. 

a  husband  who  had  ill-treated  his  432. 

wife    from    interfering     with    the  (5)  SerUry  y.    Qatton,   13  W.  E 

Iniainess    carried    on    by    her     (a  S77. 

licensed  public-house)  -which  was  (r)  Hamilton  v,   HtrAar,   6  Ch. 

her  separata  property,  but  refused  701,  S.  C.   13  Eq.   fill ;   Bnari  »■ 

to  make  an  order  restraining  him  Wood,   12  C.   D.  605;  Manhaltv. 

from     entering     the    house.       Cf.  Marihall,  3  P.  D.  19  ;   Aldridge  r. 

HWifon  V.  Be  Bathe,   14  Q.  B.  D.  Aidridge,  13  P.  D.  210. 

339,  343  (C.  A.).  (t)  IMnntett     v.     Fititring.    IB 

(0)  Doniully  V.  Donttelly,  31  SoL  J.  C.  D.  6430  (C.  A.). 
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the  will,  being  aboat  to  distribute  their  estate  and  pay  the    Ch«p.  X  HL 
plaintiff  her  share,  the  Goart,  upon  the  application  of  the 
defendants,  appointed  a  receiver  of  such  share,  as  security  for 
payment  to  the  defendants  of  their  costs  when  taxed  (t). 

A  wile  who  has  divorced  her  husband  and  obtained  an  order 
for  alimony  to  be  payable  out  of  his  then  present  income  until 
farther  order  is  in  the  position  of  a  judgment  creditor ;  and  it 
has  been  held  that  in  snch  a  ease  the  wife  may,  in  an  action 
against  the  husband  and  the  trostees  of  a  settlement,  under 
which  the  husband  has  a  life  interest,  obtain  an  injunction  to 
restrain  the  trustees  from  aetmg  upon  any  consent  given  by  the 
husband  to  the  exercise  of  the  power  of  advancement  in  favour 
of  children  contained  in  the  settlement  (u).  So  also,  if  an  order 
has  been  made  for  the  payment  of  alimony,  the  Court  will 
restrain  a  husband  from  getting  rid  of  hia  property  or  putting 
it  oat  of  his  power  (x).  But  the  Court  has  no  jurisdiction, 
where  there  is  no  subsisting  order  for  alimony,  to  restrain 
a  husband  who  is  respondent  in  a  matrimonial  suit  from 
removing  hie  property  out  of  the  jurisdiction  (y). 

Where  it  appears  that  an  infant  ward  is  about  to  make  a  lajanotioiu 
marriage  without  the  consent  of  the  Court,  an  injunction  will  lafuit  vudi 
be  granted  not  only  to  restrain  the  marriage,  but  also  all        '"*■ 
communication  with  the  infant,  and  all  intercourse,  either 
personal  or  by  letter;  and  if  the  guardian  is  suspected  of 
couotenancing  the  intended  marriage,  he  will  be  restrained 
from  permitting  the  marriage  or  giving  bis  consent  without 
the  leave  of  the  Court  (2).    If  the  infant  about  to  contract  an 
improper  marriage  has  no  property,  or  is  not  a  ward  of  Court, 
his  parent  may,  by  settling  a  small  sum  of  money  for  his  or 
her  benefit,  in  order  to  give  the  Court  jurisdiction,  and  bringing 
an  action  for  the  execution  of  the  trusts  of  the  settlement 
obtain  an  injunction  to  restrain  the  other  party  with  whom 

(()   Oummhia  v.  Perkiiu,  (1899)  1  (y)  Ntwlon  v.  Newton,  11  P.  D, 

Ch.  16  (C.  A.).  11. 

(u)  Oii'i/er  V.  Lotether,  28  W.  R.  (z)  Smith  v.  Smith,  3  Atk.  307 ; 

381.  Pearft  v.  Crutrhfiild,  14  Vea.  206 ; 

(i)  Sidney  v.  Sidney,  17  L.  T.  Warter  v.  York,  19  Ves.  454; 
N.  S.  9 ;  Newton  v.  Newton,  (1896)  Norria  v.  Ormond,  W.  N.  (1883) 
P.  36.  58. 
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InJDnetioiu 
Kgainst  parenti 
*itb  mpecit  to 
custody  tud 
adn  cation  of 
ehJldrw. 


QnArdi&iuhip  ( 
InAmta  Act, 
18S0, 


mnrriaga  is  contemplated  (rom  marrying  or  having  any  com- 
munication with  the  infant  (a).  Bnt  after  a  person  who  hae  been 
a  ward  of  Court  has  attained  the  age  of  twenty-one,  there  is  do 
jurisdiction  to  restrain  such  person  from  marrying,  or  settling, 
or  disposing  of  hia  or  her  property  in  any  way  desired  {b). 

The  Court  may  also,  on  a  proper  case  being  made  ont, 
deprive  a  father  in  case  of  immorality,  cruelty,  ill-treatment,^., 
of  his  legal  right  to  the  custody  of  his  children  (c).  Children 
will  not  be  removed  from  their  father  merely  because  he  is 
poor,  or  unable  to  maintain  them  (d).  Mere  acts  of  harshness 
or  severity  of  a  father,  or  the  fact  of  a  somewhat  paBsionftte 
temper,  are  not  sufficient  ground  for  removing  the  children 
from  his  custody.  To  warrant  the  removal  of  children  from 
the  custody  of  their  father,  a  caee  is  generally  required  to  be 
made  out  either  of  moral  turpitude,  or  of  cruelty,  so  as  to 
render  him  unfit  to  have  the  management  of  them  (e).  The 
fact  that  a  father  is  living  in  adultery  with  a  woman  is  not  in 
itself  a  sufficient  ground  to  induce  the  Court  to  deprive  him  of 
the  custody  of  his  child,  where  no  misconduct  on  his  part  ia 
shown  with  reference  to  the  management  and  education  of  the 
chUd  (/). 

The  Guardianship  of  Infants  Act,  1866,  has  made  great 
alterations  in  the  old  law  in  regard  to  the  custody  of  infants. 
By  s.  2,  upon  the  death  of  the  father,  the  mother  becomes 
the  guardian,  either  alone  or  jointly  with  a  guardian  appointed 
by  the  father.  By  s.  6  the  Court  may,  upon  the  application 
of  the  mother  of  any  infant,  make  such  order  as  it  may  think 
fit  regarding  the  cnstody  of  such  infant,  and  the  right  of 
access  of  either  parent,  "  having  regard  to  the  welfare  of  the 
infant  and  to  the  conduct  of  the  parents,  and  to  the  wishee  as 


(u)  Dauionv.  Thompaon,  12L.T. 
N.  8.  178.  See  Oyrm  v.  Oilbard,  1 
Dr.  &  Sm.  3S6.  For  form  of  atato- 
inent  of  claim  in  which  ptaiutifF 
clainiB  to  be  made  a,  word  of  Court, 
see  B,  8.  C.  App.  C,  sect.  HI.,  U. 

(6)  Bolton  V.  Soltoii,  (1891)  3  Ch. 
270  (C.  A.). 

(c)  Fowell  T.  Cleaver,  2  Bro.  C.  C. 


Shdiey 


Wetlbroulit,    Ju. 
Jim.  N.  S.  54,  69. 

(d)  Re  Fynn,  2  De  0.  &  S.  457 ; 
Bt  Curtit.  28  L.  J.  Ch.  4S8. 

(e)  fle  CurlU,  ivpra ;  Blake  v. 
WalhaniH,  7  L.  T.  545;  ifomtflwi 
V.  Hector,  fl  Ch.  701,  S.  C.  13  Bq. 
511. 

(/)  Ball  T.  Baa,  2  Sim.  35. 
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wellof  the  mother  as  of  the  father";  and  by  a.  6  the  Court  may,    Ch^^^m^ 
in  its  discretion,  on  being  satisfied  that  it  is  for  the  welfare  of 
the  infant,  remove  from  his  office  any  testamentary  gaardian, 
or  any  gaardian  appointed  or  acting  ander  the  Act  iff). 

Under  s.  5  of  the  Act  of  1886  the  Court  has,  after  taking  into 
account  the  various  oonsiderations  mentioned  in  that  section, 
full  jurisdiction  to  entirely  override  the  common  law  rights  of  a 
father  in  relation  to  the  custody  of  his  infant  children  (h). 

It  is  now  well  settled  that  in  questions  concerning  the  Wcift^e  at  tbs 
custody  of  infants,  the  main  consideration  to  which  regard  l^'oon-**' 
will  be  had  is  the  welfare  of  the  child.  As  laid  down  by  the  >i<iB'>t»«D< 
Court  of  Appeal  (t)  in  a  case  which  raised  the  question  of  the 
castody  of  a  penniless  child  under  the  care  of  a  legal  guardian 
who  was  able  and  willing  to  maintain  and  educate  the  child 
at  his  own  expense,  "  The  duty  of  the  Court  is,  in  oar 
judgment,  to  leave  the  child  alone,  unless  the  Court  is  satisfied 
that  it  is  for  the  welfare  of  the  child  that  some  other  course 
shoald  be  taken.  The  dominant  matter  for  the  consideration 
of  the  Court  is  the  welfare  of  the  child.  But  the  welfare  of  a 
child  is  not  to  be  measured  by  money  only,  nor  by  physical 
comfort  only.  The  word  '  welfare '  must  be  taken  in  its 
widest  sense.  The  moral  and  religious  welfare  of  the  child 
must  be  considered  as  well  as  its  physical  well-being.  Nor 
can  the  ties  of  affection  be  disregarded." 

So  also,  although,  with  reference  to  the  religious  education 
of  an  infant,  the  Court  will  as  a  rule  have  regard  to  and 
enforce  the  wishes  of  the  father  {k),  nevertheless,  the  para- 
mount consideration  is  always  the  welfare  of  the  child ;  and 
accordingly,  if  a  sufficient  case  is  made  out  in  the  infant's 
interest,  the  Court  may  disregard  the  father's  wishes  with 
reference  to  the  religious  education,  even  though  the  father 
be  still  living  (/). 

(7)  See  also  the  Custody  of  Cfail-  143,  148  (C.  A.) ;  and  see  The  Qunn 

dren  Act,  1881,  b.  3,  and  the  Pre-  y.  Oyngall,  (1893)  2  a  B.  232,  243 

veation  of  Cruelty  to  Childrea  Act,  (C.  A.). 

1894,  88.  6 — 8.  (k)  In  re  Scanlun,  iO  0.  D.  200  ; 

(A)  7n   re  A.   and  B.   (In/anU),  In  re  McOraith,  (ISm)  I  Ch.  p.  US. 

(1897)  1  Ch.  786  (C.  A.).  (0  /"  re  Newton,  (1896)  1  Ch.  740 

(0  In  re  MeGruith,  (1893)  1  Ch.  (C.  A.). 
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_  In  &  recent  caae,  a  testfttor  who  died  in  1896  by  his  vill 
appointed  his  sister  guardian  of  his  infant  daaghter,  then 
aged  eleven.  The  testator  was  a  Protestant,  and  the  child 
was  broi^ht  ap  in  that  faith ;  but  in  1900  the  sister  from 
conBcientioos  motives  became  a  Boman  Catholic.  It  was  held 
that  in  the  interest  of  the  infant  the  testator's  sister  mast 
be  removed  from  the  guardianship  (»t). 

The  Court  h&a  jurisdiction  to  restrain  the  incumbent 
of  B  parish  from  burying  in  the  churchyard  without  the 
consent  of  the  ehnrchwardens  ot  pariHhioners  of  the  parish, 
the  corpse  of  a  person  not  being  a  parishioner  of  the 
parish  (a).  In  Wright  v.  WaUasaey  Local  Board  (o)  an  injonc- 
tion  was  granted  to  restrain  the  owners  of  a  cemetery  trom 
permitting  burials  within  100  yards  from  the  dwelling- 
house  of  the  plaintiff  under  the  provisions  of  18  &  19  Vict. 
c.  128,  B.  9. 

The  Court  has  jurisdiction  to  restrain  by  injunction  the 
creditor  of  a  solvent  company,  whose  claim  is  disputed,  from 
presenting  a  petition  to  wind  up  the  company  (_p).  Moreover, 
where  a  petition  against  a  company  is  presented,  ostensibly 
for  a  winding-up  order,  bat  in  reality  for  another  purpose, 
such  as  putting  pressure  on  the  company,  the  Court  has  sn 
inherent  jurisdiction  to  prevent  such  an  abuse  of  process,  and 
will  do  so  (upon  application  being  made  to  the  Court  in  which 
the  petition  is  pending)  without  requiring  an  action  to  be 
brought,  by  restraining  the  advertisement  of  the  petition  and 
staying  all  proceedings  npon  it  {q). 

The  assumption  of  the  patronymic  name  of  another  familf 
will  not  be  restrained,  unless  in  cases  where  it  has  been 
exclusively  used  in  connection  with  a  particular  buBineBs(r). 

(m)  F.  v.  F.,  (1902)  1  Ch.  68S;  Cerch  B(vUiarant  Gtutiglione  Co.  y. 

and  Bee  7n  r«  ffrfy,  (1902)  2  It.  E.  Lavey,   ib.    556;    New    Tmv^tn' 

684.  Chambert,  Limitedv.  ChttuS  Orrri., 

(ji)  Atl.-Om.  V.  Strong,    1   S«t  70  L.  T.  271. 

659.  [q)  III  n  A   Company,  (ISM)  i 

H  18  ti.  B.  D.  783.  Ch.  349. 

{p)  Cadiz  Waterworla  Co.  y.  Bar-  (r)  Du   Boiiiay    v.    Du   Jhuhg, 

nttt,  18  Eq.  1 82  ;  Nig^  Merchanlt'  L.  E.  2  P.  C.  430 ;   Earl  Coidrg  x. 

Co.  v.  Capptr.  18  Ch.  D.  357  n. ;  Countat  Cowtty,  (1901)  A.  C.  4«, 
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In  a  recent  case  in  which  the  marriage  of  a  commoner  with  a  01i*p  XXII. 
peer  of  the  realm  had  been  dissolved  by  the  Divorce  Court,  and 
the  wife  afterwards,  on  marrying  a  commoner,  continaed  to 
Qse  the  title  she  aoqttired  by  her  first  marriage,  it  was  held 
that  she  did  not  thereby  commit  snch  a  legal  wrong  against 
her  former  husband,  or  so  affect  his  enjoyment  of  the  incor- 
poreal hereditament  he  possessed  in  his  title,  as  to  entitle 
him,  in  the  absence  of  malice,  to  an  injunction  is). 

An  injanction  will  not  be  granted  (in  the  absence  of  fraada- 
lent  intent  or  the  like)  to  restrain  a  man  from  adopting  as  the 
najne  or  designation  of  his  house  or  land  a  name  for  a  long 
time  used  by  a  neighbour  to  designate  hie  house  or  land  (t). 
In  Street  v.  Union  Bank  of  Spain  (w)  the  Court  would  not 
grant  an  injunction  to  restrain  a  man  from  registering  at  the 
Post  Office  as  a  telegraphic  address  an  abbreviation  used  for 
many  years  for  the  same  purpose  by  the  plaintiff. 

In  a  recent  case  in  which  the  defendant,  who  was  the  pro- 
prietor of  a  recipe  for  making  a  certain  liquid  called  "  Sallyco, ' 
and  had  used,  without  authority,  the  name  of  the  plaintiff,  a 
medical  man,  to  puff  his  sales,  it  was  held  by  the  Court  of 
Appeal  that  the  plaintiff  had  no  cause  of  action  either  for 
damages  or  for  an  iujnnction,  it  not  being  shown  that  the 
publication  was  defamatory,  or  that  it  injured  the  plaintiff  in 
his  property,  business,  or  profession  (.r) . 

An  injunction  may  be  had  to  restrain  a  man  from  opening  iDjaDotion 
letters  addressed  to  another  (y).  Prima  facie  all  letters  must  S^?  ^*'"* 
be  taken  to-  be  intended  for  the  person  to  whom  they  are 
addressed,  but  if  the  person  to  whom  they  are  addressed  is 
the  secretary  of  a  company,  the  company  may  open  such 
letters  as  appear  from  some  other  indication  than  the 
mere  address  to  be  intended  for  them.  Letters  not  bearing 
any  such  indications  may  not  be  opened  by  the  company 

460 ;  and  808  ife  Greenwood,  (1902)  (u)  30  0.  D.  136. 

2  Ch.,  p.  202.  {x)  Dockrell  v.  Dougall,  80  L.  T. 

(»)  EarlCowlei/v.CimntaaCowley,  536  (C.  A.)- 

(1901)  A.  C.  430.  (i,)  ScheiU  v.  Sraktll,  II  W.  B. 

(i)  Day  V.  Brownrigg,   10  0,  D.  196;    Edgiagton   v.   Edgington,    11 

306  (C.  A.).  L.  T.  N.  S.  299. 

K.I.  85 
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Ch»p.  XJCii.    axeepl  in  the  presence  of  the  person  to  whom  they  &re 
addressed  {z). 

A  man  who  has  been  dismissed  by  bis  employere  has  no 
right  to  give  a  notice  to  the  Post  Office,  the  effect  of  which  would 
be  to  hand  over  to  him  letters,  the  greater  part  of  which  pro- 
bably relate  only  to  the  business  of  his  employere.  In  such  a 
case  the  Court  will,  if  necessary,  grant  a  mandatory  injonc- 
tion  compelling  the  defendant  to  withdraw  his  notice,  the 
plaintiff  being  put  on  an  undertaking  only  to  open  lettei^ 
addressed  to  the  defendant  at  certain  specified  times  with 
liberty  for  the  defendant  to  be  present  at  the  opening  of 
them  (a). 

The  prosecutors,  in  a  trade  mark  case,  offered  no  evidence 

against  the  offender  and  he  was  acquitted,  he  giving  a  letter 

of  apology  with  authority  to  the  prosecutors  to  make  such  use 

of  it  as  they  might  think  necessary.   The  proaecutors  published 

this  letter  by  advertisements  and  continued  to  do  sofornearly 

two  months.    It  was  held  that  the  arrangement  as  to  the 

apology  was  not  void  as  made  under  duress,  and  that  the 

prosecntors  conld  not  be  restrained  from  continuing  to  publish 

the  letter  (ft). 

injunctiMuto         The  Court  has  the  power  to  prohibit  the  publication  of 

tian  af  proceed-  proceedings  which  are  pending  in  all  cases  where  the  intersats 

Iw1ot«^ootS      of  justice  are  likely  to  be  injuriouaiy  affected  by  their  pnbli- 

of  joaUce.  cation  (c).    But  it  is  in  each  case  a  matter  tor  the  discretion 

of  the  Court  whether  or  not  it  will  interfere.    The  Court  wiD 

not  restrain  every  report  in  the  columns  of  a  newspaper  which 

may  appear  to  be  unfair  in  any  respect  (d).    If,  however,  the 

case  is  one  in  which  the  Court  feels  it  ought  to  interfere,  it  is 

no  excuse  that  the  publication  may  have  been  by  defence,  and 

in  answer  to  similar  publications  by  the  other  side,  althoogh 

it  may  excuse  the  party  sought  to  be  restrained  from  the  coats 

(x)  Staplrtonv.  Foreign  Vineyard  (c)  Anon.,    2   Atk.   469,   2  Tea. 

AuodatioTt,  12  W.  S.  976.  S20;   B.  v.   Cltment,  4  B.  ft  All 

(a)  Hermann   Loog   v.   Bean,   26  218. 
C.  D.  306  ip.  A.).  (d)  Brook  v.  Evatu,  29  L.  JCh. 

{b)  FUher  aiid  Co.  v.  Apollinari*  616. 
Co.,  10  Ch.  297. 


oyGoot^le 


WBONOFDI.  AOTB  OF  A  SPBOIAL  KATUBB.  547 

of  the  motion  for  that  parpose  (e).      In  Mackett  v.  Commis-    Chap-  XXIL 
aionera   of  Heme  Bayif),  the  Court  reBtrained  &  minister 
frora  preaching  a  sermon  upon  a  subject  having  reference  to  a 
pending  action,  and  also  from  issuing  placards  anDoauoing  hia 
intention  to  preach  such  a  sermon. 

In  a  recent  caee  it  was  held  that  where  a  petition  is  pending  cootampt  ot 
for  the  compulsory  winding  up  of  a  company,  it  is  a  contempt  "^ 
of  Court  to  isBue  a  circular  to  the  shareholders  of  the  company 
containing  misrepresentations  with  intent  to  obtain  a  resolu- 
tion of  the  company  for  voluntary  winding  up,  and  thereby 
mielead  the  Court  as  to  the  real  view  of  the  shareholders  {g). 

"Where  the  Court  has  decided  that  a  case  shonld  be  heard  in 
camerd,  it  is  a  contempt  to  publish  an  account  of  the  proceed- 
iogs.  As  was  said  by  North,  J.,  in  a  recent  case  (h)  ■ — "  It 
was  also  with  great  energy  contended  before  me  that  all  pro- 
ceedings in  a  Court  of  Justice  ought  to  be  pub}io,  and  that 
there  could  not  be  any  contempt  in  publishing  what  took  place 
in  Court ;  hut  in  that  I  do  not  agree.  The  general  rule  is  an 
excellent  one,  that  legal  proceedings  should  be  in  public ;  and 
if  it  were  departed  from  the  great  weight  which  legal  decisions 
carry  with  them  in  this  country  would  be  deservedly  diminished. 
But  to  this  rale  certain  exceptions  are  proper  and  necessary. 
One  ground  of  exception  is,  if  a  public  hearing  would  have 
the  effect  of  disclosing  what  it  is  the  whole  object  of  the  action 
to  keep  concealed,  as  in  Andrew  v.  Raebum,  9  Ch.  622,  and 
MeU&r  V.  Thompion,  31  C.  D.  66,  or  of  making  known  to  the 
world  a  secret  process,  as  in  Badiache  Amlin  und  Soda  Fabrik 
v.  Leiingtein,  24  C.  D.  166.  The  hearing  in  private  wholly  or 
in  part  of  eases  in  which  public  decency  and  morali^  require 
it  to  be  done  are  also  familiar,  not  only  in  the  Divorce  Courts, 
but  also  in  the  ordinary  criminal  and  civil  Courts,  an  instance 
of  the  latter  being  Malan  v.  Young,  6  T.  L.  B.  86.  So  also 
cases  relating  to  lunatics  are  constantly  heard  in  private  ;  and 

(;)  Ooleman  v.  Wett  Sartlepoot  New  Gold  Coatt  Esoplvrafioti  Co., 
SailvMty  Co.,  8  W.  E.  734.  Ltd.,  (1901)  1  Ch.  860. 

(/)  24  W.  B.  843.  (A)  In  n  Martindak,  (1894)  3  Cli. 


(H)  Re   Septimut    Partottage   and      200,  201. 
,   (1901)  2  Ch.  424;    of. 
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cases  as  to  wards — see  Ogle  v.  Brandling,  2  E.  &  My.  688 — in 
order  that  the  lanatic  or  ward  may  not  be  prejadiced ;  and  I 
cannot  conceive  a  clearer  contempt  of  Court  than  that  a  party 
concerned,  or  any  person,  should  proceed  forthwith  to  make 
known  to  the  world  the  very  matter  which  the  Court  had 
deliberately,  in  the  exercise  of  its  discretion,  decided  ought 
not  to  be  published." 

It  is  competent  for  the  Court,  where  a  contempt  is 
threatened  (i)r  or  has  been  committed,  to  take  the  more 
lenient  course  ot  granting  an  injnnction,  instead  of  making 
an  order  for  committal  or  sequestration  (k). 

The  Court  has  jurisdiction  on  a  proper  case  being  made  out 
to  restrain  a  solicitor  who  has  not  taken  out  his  certificate  for 
several  years  from  renewing  his  certificate  without  leave  of 
the  Court  (Q. 

If  a  good  equitable  case  can  be  made  to  appear,  the  Court 
will  grant  an  injunction  to  restrain  a  local  Board  from  enforcing 
a  rate  until  the  opinion  of  the  Court  of  Queen's  Bench  as  to 
the  validity  of  the  rate  has  been  taken,  the  plaintiff  paying 
the  amount  of  the  rate  into  Court  (m). 

\Vhere  a  man  has  made  out  bis  right  to  an  easement  to 
fix  a  sign-board  on  the  house  of  another,  the  latter  will 
be  restrained  by  injunction  from  pulling  down  the  sign- 
board (ti). 

In  Bickmore  v.  Dimmer  (o),  the  defendant  had  taken  a  lease 
of  a  shop  for  the  purpose  of  carrying  on  his  busiQess  of  a 
watchmaker  and  jeweller.  The  lease  contained  a  covenant  by 
the  lessee  that  he  would  not  moke  or  suffer  to  be  mode  "  suy 
alteration"  to  the  demised  premises  without  the  consent  in 
writing  of  the  lessors.  The  defendant,  being  afterwards 
desirous  of  affixing  on  the  outside  of  the  wall  of  his  shop  a 
large  clock,  applied  to  the  lessors  for  their  consent,  and  apon 

(0  Kitcat  V.  Sliarpf,  52  L.  J.  Ch. 
134,  W.  N.  (1882)  183. 

(fc)  Plimpton  y.  Spiller,  4  C.  D. 
286  (C.  A.) ;  J.  atid  P.  CoaU  v. 
Chadieid;  (1894)  I  Cb.  349,  350. 

(0  Jle  Wh!teh«a<l,  28  C.  D.  614 
(C.  A.) ;  54  L.  J.  Ch,  796. 


(m)  Athtoorth  v.  Hthdat  lirldgi 
Loeai  Board,  W.  N.  (1877)  2J7;  47 
L.  J.  Ch.  195. 

(»)  Moody  T.  Struggle;  li  C.  D. 
261. 

(«)  (1803)  1  Ch.  158(C.A|. 
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their  refusal  be  fixed  the  clock  without  their  consent.     It  waa    Cbup.  XSU. 
held  by  the  Court  of  Appeal  that  eonie  limitation  must  be  put 
on  the  words  of  the  covenant,  and  that  no  breach  of  covenant 
had   been  committed,  and  an  application  for  a  mandatory 
injanctioQ  was  accordingly  refused. 

Where  a  receiver  has  been  appointed  in  an  action,  a  party  Uode  of  pro- 
who  claims  paramount  to  the  receiver  cannot  bring  an  action  ,eeaii«  to  °  ' 
to  restrain  the  receiver  from  acting  in  derogation  of  his  rights,  """g^^*" 
but  must  apply  for  relief  in  the  action  in  which  the  receiver 
wae  appointed  {p). 

(p)  Searle   y.   ChoaU,  25  0.  D.  723  (C.  A.).     See   Ex  parU   Day,    48 
L.  T,  N.  S.  12. 
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PBACTICB. 


BBCTION   L — IN    WHAT   MANNEB   INJONCTIOH8   ABB    OBTAINES. 

Thb  writ  of  injanction  ander  the  former  procedure  issned 
-  puTBoant  to  order,  bat  under  the  present  procedure  no  writ  of 
injunction  is  to  issue.  An  injunction  is  by  judgment  or  order, 
and  such  judgment  or  order  has  the  effect  which  a  writ  of 
injunction  previously  had  (a).  An  inJQnctton  will  not  in 
general  be  granted,  except  after  a  writ  of  summons  has 
issued  (b).  In  an  urgent  case,  however,  an  injunction  may  be 
granted  before  a  writ  of  summons  has  issued  (c).  Insnchacaee 
the  affidavit  should  be  intituled  in  the  contemplated  action  {d). 
80  also  where,  on  account  of  the  offices  of  the  Court  being 
closed,  the  issuing  a  writ  ol  summons  has  been  delayed,  the 
Court  may  grant  an  injunction  before  a  writ  of  summons  has 
issued,  upon  the  undertaking  of  the  party  applying  to  issue  a 
writ  of  summons  immediately  (e).  A  plaintiff  should  endorse 
his  writ  with  a  claim  for  an  injunction,  when  the  obtaining  it  ib 
a  substantial  object  of  his  action  (/).  But  leave  may  be 
obtained  to  amend  the  endorsement  by  inserting  a  claim  for  m 
injunction  (pi).  The  natnre  of  the  injunction  claimed  shonld 
also  appear  from  the  endorsement  on  the  writ  (ft) . 

(a)  Onl.L.r.  11.  pana  t.  Wtbb,  22  W.  B.  622;  4 

(6)  Savory    v.  Df/er,  Amb.  70;  T.  E.  331. 

Mitf.  PI.  55;    cf.  Carter  y.  Fey,  (/)  OkLDI.;  Colebouney. Oott- 

(1894)  2  Ch.  541  (C.  A.).  bourm,  1  C.  D.  690. 

(c)  T?tomelo«  v.  Skointt,  18  Bq.  (y)  Ord.XXnn.r.1;  CoWoww 

12e.  V.  CoJeboume,  1  C.  D.  690. 

((Q  See  Young  V.  Brauey,  I  0.  D.  (A)  B.  3.  C,  App.  A.,  Pt.3,8.4; 

2TT.  Bt  Myeri  Patent,  26  SoL  Jo.  371. 

(e)  Carr  v.  Moriee,  ib.  125;  C'am- 
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A  writ  (St  sammoDB,  or  notice  ot  s  writ,  may  be  allowed  by   '''^*?^** 

the  Coart  to  be  served  out  oi  the  jansdiction,  when  an  ■  ■ 

injunction  is  sought  as  to  anything  to  be  done  within  the 
jariBdiction,  or  any  noiaance  within  the  jurisdiction  is  sought 
to  be  prevented  or  removed  (i).  Bat  it  seems  doubtful  whether 
the  Court  can  give  leave  to  serve  notice  of  motion  with  the 
writ  out  of  the  jurisdiction  (k). 

At  the  trial  of  the  action  an  injunction  will  sometimes  be  injonctian 
granted,  although  not  claimed  npon  the  endorsement  of  the  gnntedaithoagh 
writ(0.     So  also  after  judgment,  parties  to  the  action,  or  t^^""^ 
persons  who  have  come  in  under  the  decree,  will  be  restrained 
from  violating  the  spirit  of  or  taking  proceedings  that  am 
contrary  to  the  decree,  althoagh  an  injunction  be  not  claimed 
upon  the  writ  of  summons  (m).    The  Court  will  also,  under 
similar  circumstances,  interfere  to  prevent  injury  to  property, 
either  by  the  parties  litigant  or  others.     Thus,  if  after  a 
decree  to  account,  the  mortgagor  attempts  to  cut  timber,  the 
Court  will  enjoin  him,  though  an  injunction  was  not  claimed  (n). 

The  application  for  an  injunction  mast  be  made  by  a  party  Pnrtiaa. 
having  sufficient  interest  (o).  A  man  who  has  no  personal 
interest  in  the  matter  cannot  move  for  an  injunction,  even 
though  be  may  have  been  made  a  party  to  the  action  {p).  If 
the  act  complained  of  affects  the  public  interest,  the  action 
shonld  be  brought  by  the  Attorney-General  at  the  instance  of 
a  relator  (9). 

Where  a  party  wrongfully  claims  a  right  to  do  a  thing,  even  wiio  ■ 
though  he  says  he  has  no  present  intention  to  do  it,  there  is  a  '^ 

(0  Orf.  XL,  r.  1  (/),  313. 

{k)  S«e  Manitoba,  dec,  Land  Cor-  (o)   Wynne  v.  Lord  Ntivborough, 

porafion  v.  AViin,  (1893)  3  Cb.  432 ;  1  Yee.  Jr.  164 ;  Leake  t.  BtckOt,  1 

Oerrioa   v.   Bum,    74   L.   T.   776;  T.  A  J.  339. 

Heney  V.  Young,  W.  N.  (18»4)  18.  (p)  Fiinjcr  T.  NockMi,  15  L.  J. 

(I)  Reyneli  v.  Sprye,   1  D.  M.  4  Ch.  320. 

G.  660;  BloomJUld  v.  Eyre,  8  B.  (y)  Att.-Oen.  t.  Comptw.,  1  Y.  & 

250,  259;  Goodman  t.  Kine,  8  B.  C.  C.  0.  417;  Soltau  t.  Dt  Held,  2 

379.  Sim.  N.  S.  ISO.     See  ante,  pp.  8T, 

(m)  Catamajor  v.  Strodt,  1  Sim.  119;    and   see  also  Boyce  v.  Pitd- 

&  St.  381;   Qrand  Junction   Canal  dingtoa  Bomugh   Council,    (1893)  1 

Co.  7.  Dime*,  17  Sim.  38.  Ch.  109. 

(n)  Wright  v.  Aikyn,,  1  V.  fi  B. 
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Chap,  xxilt.    groond  for  making  him  a  party  to  an  action  for  an'injoiietion 

'■ —  to  restrain  him  from  doing  it{r).    Aman  who  has  assigned  or 

disposed  of  his  interest  in  the  sabject-matter  should  not  be 
made  a  party  to  the  action  («).  Bnt  the  parting  by  a  defen- 
dant with  his  interest  after  the  bringing  of  the  action  does 
not  disentitle  the  plaintiff  to  an  injunction  (t).  Execntora 
cannot  be  saed  for  an  injunction  in  respect  of  a  tort  by 
their  testator  (u). 
AbMuoBof  Where  there  is  a  case  for  an  injunction,  and  the  injunction 

will  operate  for  the  benefit  of  parties  not  before  the  Ck>urt,  the 
absence  of  those  parties  will  not  prevent  the  Court  from  inter- 
fering. It  ia  enough  that  the  property  sought  to  be  protected 
is  in  danger  (x).  In  cases,  of  injunction  the  Court  frequentiy 
acts  for  parties  in  their  absence  {y) ;  but  where  the  injunctiiBi 
would  injuriously  affect  the  rights  of  persons  not  before 
the  Court,  the  Court  will  not  ordinarily  and  without  special 
necessity  interfere  (z). 
An  iDjnnotiaa  An  injunction  will  not  in  general  be  granted  except  the  par^' 
top«n»n^n^^  against  whom  it  is  claimed  is  a  party  to  theaction(a).  There 
p«tw«  to  actioD.  jjpg^  howoTer,  exceptions  to  the  rule.  A  man,  for  example,  who 
has  purchased  under  a  decree  will  be  restrained  from  acting 
contrary  to  the  spirit  of  the  decree,  although  not  a  party  to  the 
action  {b).  So  also  a  tenant  holding  nnder  a  receiver  will  be 
restrained  on  motion,  though  not  a  party  to  the  action(c).  Tbe 
defendant's  attomies,  agents,  servants,  and  workmen  may  be 
enjoined,  although  the  statement  of  claim  and  notice  of  motion 

(r)  Hext  T.  Gill,  7  C.  D.  699;  (y)  Const  v.  Earrit,'!.  A'B.iU: 

Sha/h>  T.  Bokkoti)  dt  Co..  35  W.  E.  Evan»  v.  Coventry,  fl  D.  M.  4  G. 

562.  911. 

(«)  Hawkint  v.  Oardiner,  1  W.  B.  (z)  HariUpool  Gal  and  Water  Cv. 

345;   ClemenU  v.  Wtllu,  1  Eq.  200.  v.     Wett    Hartlepool   Harbour  and 

Comp.  Evaru  v.  Daviet,  10  C.  D.  Bailwap  Co.,  12  L.  T.  N.  &  366. 

T4T.  See  M'Beath  v.  Baveaacro/t,  SUl- 

(<)  Bird  V.  Lake,  1 H.  4  It  p.  121.  Oh.  N.  a  208. 

(u)  Eirk  V.   Todd,  21  C.  D.  484,  (o)  I»e*on  y.  Harris,  7  Yes.  256; 

487  (C.  A.}.  Brown  t.  Frost,  Sug.  V.  4  P.  229,  n. 

(i:)  Cimst  V.  HarrU,  T.  A  R.  514 ;  (6)   Caiamajor  t.  Strode,  1  Sim. « 

Evam  T.  Coventry,  5  D.  M.  4  G.  St.  381. 

911;  Hamp  n.  BobiHton,  3  D.  J.  ft  (c)    Walton   v.  Johiuoa.  13  Sim. 

S.  109.  352. 
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may   only  ask   for  an   injunction  against  the  defendant  {d),   ohap^zill. 

bub  the  injunction  will  not  be  extended  to  the  defendant's '- — 

tenautB  (e).  Ab  to  punishing  for  contempt  of  Court  persons, 
not  parties  to  the  action,  who  aid  in  committing  a  breach  of 
the  injunction,  see  later  {/). 

Where  an  injonction  forms  a  sabstantial  part  of  the  relief  UaUoD  forui 
claimed  in  the  action,  the  usaal  course  is  to  move  for  an 
interlocatory  injunction  until  the  action  is  disposed  of.  Notice 
of  motion  may  be  served  at  any  time  after  appearance  has  been 
entered  or  ig)  after  the  time  limited  for  entering  an  appear- 
ance has  expired  and  the  defendant  has  made  default  in 
appearing;  or,  by  leave  of  the  Court  or  a  judge  to  be  obtained 
ex  parte,  notice  of  motion  may  be  served  with  the  writ,  or  after 
service  of  the  writ  and  before  the  time  limited  for  appear- 
ance  (h).  In  such  cases  the  notice  mast  state  that  it  is  by 
leave  (i) ;  and  where  a  party  obtains  leave  to  serve  short  notice  Shait  notice, 
of  motion  {k)  the  notice  must  expressly  state  that  such  leave  - 
has  been  obtalDed  {I}. 

By  Ord.  L.  r.  6,  an  application  for  an  injunction  may  be  Who  nu>;  api>iy. 
made  to  the  Court  or  a  judge  by  any  party.  If  the  applica- 
tion be  made  by  the  plaintiff,  it  may  be  either  ex  pai-te  or  with 
notice ;  il  by  any  other  party,  then  on  notice  to  the  plaintiff, 
and  at  any  time  after  appearance  of  the  party  making  the 
application. 

Under  this  rule,  a  defendant  may  before  judgment  apply  for  Application  by 
an  injunction  or  a  receiver ;  and  he  may  do  so,  notwith- 
standing that  the  plaintiff  has  already  served  notice  of  motion 
for  the  like  purpose  {m}.  A  defendant  may  apply  for  an 
injunction  against  the  plaintiff  without  putting  in  a  defence 
and  counterclaim,  or  issuing  a  writ  in  a  cross-action,  provided 
that  the  relief  in  respect  of  which  the  ii^unction  is  claimed  is 

{(f)  Humpkrryt  v.  RobtrU,  1  Set.  (i)  Chamhen  y.  Toynbtt,  12  W.  E. 

£21;  Seward  v.  Paitnon,  (1897)  1  1100. 

Ch.  p.  531.  (k)  I.e.,  lem  than  two  clear  daya. 

(e)   i(od*mv.C(OT'ord,  29  Boftv. 4.  (0  J>awmi   t.   Bfeion,   22  C.  D. 

(/)  Poll,  pp.  695,  696.  SO*  {C.  A.). 

(j)   Ord.  LII.  r.  8.  (m)  Sargant    t.   Beud,    1    C.    D. 

(A)  Ord.  LU.  r.  9.  600. 
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•^•"P^Y'I-    incident  to,  or  ariaeB  oat  of,  the  piaintiff 'b  canae  of  action  (s). 

Accordingly  in  an  action  in  which  both  the  plaintiff  and  the 

defendant  relied,  from  different  points  of  view,  upon  the  tame 
agreement,  it  was  held  that  the  defendant  was  entitled  to  apply 
for  an  injunction  ae  soon  as  he  had  entered  appearance  in  the 
action  (o). 

Sarrice  of  notio  A  plaintiff's  notice  of  motion  shonld  be  served  upon  the 
defendant.  If  there  are  several  defendants,  but  the  motiiHi 
only  concerns  one  of  them,  he  alone  should  be  served.  If  all 
the  defendants  are  interested  in  the  motion,  all  shoold  be 
served  {p). 

The  notice  is  served  either  personally  on  the  party,  or  on 
his  solicitor  if  he  has  appeared  by  a  solicitor ;  and  if  it  is 
made  out  to  the  satisfaction  of  the  Court  or  a  judge  that  the 
usual  service  cannot  be  effected,  an  order  for  substituted  service 
will  be  made  (9). 

■  Where  a  defendant  has  not  entered  an  appearance,  or 
having  appeared  has  omitted  to  give  an  address  for  service 
as  required  by  the  rules,  a  notice  of  motion  may  be  served 
on  such  defendant  by  filing  the  same  with  the  proper 
officer  (r). 

If  on  the  hearing  of  a  motion  or  other  application  the  Court 
or  a  judge  is  of  opinion  that  any  person  to  whom  notice  hss 
not  been  given  ought  to  have  or  to  have  had  such  notice,  the 
Court  or  judge  may  either  dismiss  the  motion  or  applicatktn 
or  adjourn  the  hearing  thereof,  in  order  that  such  notice  nu; 
be  given  upon  such  terms,  if  any,  as  the  Court  or  judge  ma; 
think  fit  to  impose  (a). 

J°i""«^"?»  "»J      An  injunction  may  be  applied  for  at  any  stage  of  the  fto- 

daring  TKcaikn.  coodingB  (f),  and  OS  Well  in  vacation  as  in  term,  and  whether 
the  Court  is  sitting  or  not(u).    But  it  is  not  the  practice  in 

{«)  Carter  v.  Fey  (1894),  2  Ch.  (r)  Ord.  LXVII.  r.  4. 

Ml    (C.   A.) ;     OoUumt   v.    Warren  (»)  Ord.  LII.  r.  fl. 

(1901),  1  Ch.  812  (C.  A.).  (()  Sacon  v.   Jimei,   4   M.  *  C. 

(o)  Colliimi  T.  Warren  (1901),  1  433,  436. 

Ch.  812  (0.  A.).  (u)  Lane  v.  Bartoit,  1  Ph.  363; 

(j»)  See   Servia   t.   Catlenada,   9  Ohappell   v.   Duvidaon,  2  K.  t  i- 

Jur.  367.  123. 

(3)  Ord.  LXTLL  r.  6. 
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the  Gbanoer;  Division  to  grant  an  injunction  in  chambera  '^'^p-^^^^* 
when  the  Courts  are  sitting  {x).  ■ — 

No  motion  should  be  made  without  previous  notice  to  the  injanctionB 
parties  affected  thereby.  Bat  the  Court  or  a  judge  may,  it  "^**™- 
satisfied  that  the  delay  caused  by  proceeding  in  the  ordinary 
way  would  or  might  entail  irreparable  or  serious  mischief, 
make  an  order  for  an  inj  unction  ex  parte  (y) .  In  very  pressing 
cases  an  injunction  may  be  applied  for  ex  parte  before  service 
of  the  writ  of  summons  (z),  and  even  before  issuing  the 
writ  {a). 

In  a  case  in  which  application  for  an  injunction  ex  parte 
was  made  after  the  closing  of  the  ofiSce  for  issuing  the  writ, 
the  injunction  was  granted  upon  the  applicant  filing  the  writ 
by  handing  it  to  the  Begistrar  who  was  in  Court,  and  the 
afiSdavit  was  allowed  to  be  filed  in  the  same  way.  The 
injunction  was  to  extend  over  the  following  Monday  when 
motions  were  to  be  continned  (b). 

If  an  ex  parte  injunction  is  applied  for  against  a  defendant 
who  is  out  of  the  jurisdiction,  and  the  Court  considers  that  it 
is  a  proper  case  for  an  ex  parte  injunction,  the  order  which 
gives  leave  to  serve  the  defendant  with  a  writ  of  summons 
may  also  direct  that  the  injunction  do  issue  from  and  after 
the  issuing  of  the  writ  (c). 

If,  upon  an  application  ex  parte,  the  Court  thinks  that  the 
case  is  not  so  argent  as  to  require  its  immediate  interference, 
it  will  order  notice  of  the  application  to  be  served  on  the 
defendant  (d). 

If  the  defendant  has  appeared,  he  must,  as  a  general  rule, 
be  served  (e).    A  defendant  who  has  had  notice  of  motion  for 

(x)  English  v.  Veitri/  of  Cambrr-  (6)  Chaiiock  v.  Hertz,  4  T.  L.  B. 

vptU,  W.  N.  (1B73),  256.     Injunc-  331. 

tions    are    frequently    gnutted    in  (c)  yiiuii^  t.  Bratity,  1  C.  B.  277. 

ChambeTa    in    the    £iiig'a   Bench  {d)  See  Lord  Byron  r.  Johnttmi, 

DiTisioit.  2  Mer.  29. 

(H)  Old.  IJI.  r.  3.  (e)  Cdlard  t.    foopw,  6  Madd. 

(«)  H.  T.  H.,  1  C.  D.  276;  Cole-  190;  Perry  v.  TfWer,  3  Rues.  519; 

ioume  v.  Colebourne,  ib.  690 ;  Brand  Lavgkam  v.  Oreat  Nnrtliem  Railway 

T.  MiUmi,  24  W.  E.  524.  Co.,  1  De  G.  &  S.  497. 

(a)  See  anU,  p.  550. 
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^ ■ not  to  have  that  injunction  isened  against  him  ex  parU,  and 

if  from  other  engagements  of  coonsel  or  the  pressure  of  other 
busineBfl  on  the  Ourt  the  plaintiff  cannot  bring  on  his  motion, 
the  inconvenience  of  this  should  fall  on  him,  not  on  the 
defendant,  who  would  be  ponished  as  a  wrong-doer  witbont 
the  opportunity  of  being  heard  {/). 

In  cases  of  extreme  urgency  the  Court  may  grant  an  injonc- 
tion  ex  parte  even  after  appearance  (j;).  The  affidavit  in 
support  of  the  application  should,  however,  state  the  fact  of 
appearance ;  otherwise  it  is  irregular  {h). 
Ponn  of  DoUca.  A  notice  of  motion  mast  be  properly  entitled  in  the  cause  in 
which  it  is  made(i),  and  should  state  on  whose  behalf  the 
motion  is  to  he  made.  If  notice  of  motion  be  given  in  an 
information,  it  must  be  on  behalf  of  the  Attorney-General, 
and  not  on  behalf  of  the  relator  (k). 

The  notice  of  motion  must  state  the  day  on  which  the  motdon 
is  to  be  made.  If  notice  of  motion  be  served  for  a  day  not 
appropriated  for  the  hearing  of  motions,  and  the  notice  doee 
not  purport  to  be  with  leave  of  the  Court,  the  defendant  may, 
it  seems,  disregard  it  {I).  Unless  the  Court  give  special  leave 
to  the  contrary,  there  must  be  at  least  two  clear  days  between 
the  service  of  a  notice  of  motion  and  the  day  named  in  the 
notice  for  hearing  the  motion ;  provided  that  in  applications 
to  answer  the  matters  in  an  affidavit  or  to  strike  off  the  rolls, 
the  notice  must  he  served  not  less  than  ten  clear  days  before 
the  time  fixed  by  the  notice  for  making  the  motion  (m).  In 
the  computation  of  the  two  clear  days  required  on  an  ordinary 

(/)  Oraham  v.  Campbeli,  1  CD.  C.  C.  169ii.;    SnUoa  v.  MumfirJ. 

490,  493  (C.  A.).  ib.    171  n.;    Jirxican    Compass  of 

(S)  AUard -v.  Jona,  13  Ves.  605;  London y.Maldotiado,Vi.'S.{\m], 

ffarritvn   v.    Cocierell,    3   Mer.   1  ;  p.  8. 

Petley  v.  Eattem  Cmaitif»  Railway  {{)  Smalatt  v.  Cattdl,  2  H».  186. 

Co.,  8  Sim.  483;  Acraman  v.  BHtUA  {k)  AU.-OiXi.  v.  Wright,  3  Beav- 

Dodt  Co.,  1  E.  &  M.  321;  Brfl  v.  447. 

Hull  and  Selby  Railway  Co.,  1  B«.  (0  HiU  t.  Rimmtll,  8  Sim.  632; 

Ca.  623.  Lloyd  v.    Gordon,    2   Coop.  C.  C. 

(ft)  Harrison  v.  CockereU,  8  Mer.  171  a. 
1 ;  Randall  v.  Commercial  Railway  (m)  Otd.  LET.  r.  3. 

Co.,  8  L.  J.  Ch.  N.  S.  252,  2  Coop. 
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notice  of  motion,  Sundays,  Christmas  Day,  and  Crood  Friday    (^W-  xsm. 
are  not  to  be  reckoned  (n).  

If  a  proper  case  can  be  made  oat,  leave  may  be  bad  to  serve 
short  notice  of  motion.  Tbe  leave  must  be  stated  in  the 
notice  {o).  A  notice  of  motion  by  way  of  appeal  is  not  bad  by 
reason  of  its  being  given  for  a  day  not  in  tbe  sittings  (p) 
In  a  case  where  there  has  been  irregularity  ia  obtaining  leave 
to  eerre,  and  in  serving  short  notice  of  motion,  the  Coart  may 
nevertbelesB,  if  the  party  served  has  not  been  injured  by  tbe 
irr^ularity,  exercise  its  discretion,  under  Ord.  LXX.  r.  1,  and 
dUregard  the  irregularity  and  hear  the  motion  on  its  merits  (q). 

The  notice  should  state  cle&rly  the  nature  of  the  order  asked 
for  (r).  Costs  may  be  given  though  not  asked  for  by  the 
notice  («),  provided  that  the  respondent  appears  apon  the 
hearing  of  the  motion  (t). 

An  ex  parte  application  for  an  injunction  may  be  made  at  "Rom  lor  nuUug 
any  time  according  to  the  urgency  of  the  case.  If  the  motion  ""'*"'"■ 
be  npon  notice,  it  must  be  made  upon  one  of  the  days  appro- 
priated for  the  hearing  of  motions.  Every  day  in  Term  is, 
strictly  speaking,  a  motion  day ;  bat  it  is  not  the  practice  of 
the  Court  to  hear  motions  except  on  seal  days.  If  a  man 
desires  that  a  motion  should  be  heard  on  a  day  not  appro- 
priated to  the  hearing  of  motions,  he  mast  obtain  leave  of  the 
Court,  and  then  give  notice  to  the  other  party  (u). 

Every  application  for  an  injunction  must  be  supported  by  AffidkTUa. 
affidavits,  so  as  to  show  that  on  the  face  of  the  evidence  the 
application  is  well  founded.    If  the  application  be  ex  parte, 
the  affidavits  must  folly  and  fairly  state  the  case  within  the 

(n)  Ord.  LXIV.  r.  2.  180. 

(o)  Harris  v.  Lewis,  8  Jur.  10G3  ; 
DuiDtoa  V.  Beesoa,  22  C.  D.  503. 
Leave  to  serve  short  notice  of 
motion  caiiDot,  in  vacation  any 
more  tlian  during  tbe  sittingB,  be 
given  bj  a  master,  but  must  be 
given  by  the  Judge  in  person. 
Conaeher  v.  VomdtfT,  29  W.  E. 
230,  W.  N.  (1881)  2. 

(p)  Rt  Conltmt.  34  C.  D.  22; 
WiUiami  V.  Boaville.  17  Q.  B.  D. 


. ''' 

Dawton 

V.  Bee»on, 

22  C.  D. 

C^) 

Brown 

V.  SobtrUoTt,  2  Ph. 

173. 

(«) 

Clark 

V.   Jiiquee, 

11    Beav. 

623; 

Butler 

V.  Qardena; 

,  12  Beav. 

52S. 

W 

Pratt  V, 

,  nWt«-,19Beftv.261. 

(«) 

AUKIl., 

4    L.    J. 

Oh.    204; 

Chag 

■(T»     V.     . 

Balier,  2  W 

.   H.  546; 

dD. 

u.  &a. 

,48:2. 
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<*•?■  XXiii.    knowledge  of  the  plaintiff,  so  that  the  Court  may  see  thai 

primd  facie  the  thing  is  fair  in  the  aspect  in   which  it  is 

presented  to  the  Court.  There  must  be  no  concealment  or 
misrepreaentatioQ,  but  all  the  facts  must  be  brought  before 
the  Court  which  are  material  to  be  brought  forward  (x). 

The  terms  upon  which  an  ex  parte  injunction  is  granted 
must  be  strict);  compUed  with.  Where  an  ex  parte  order 
was  made  upon  condition  that  the  writ  was  amended  b}' adding 
a  party  who  would  give  the  nenal  undertaking,  and  this  vas 
not  done  until  the  opposite  party  had  moved  to  discharge  the 
order,  the  Court  dissolved  the  ex  parte  injunction  (jr).  If 
upon  the  hearing  of  a  motion  for  an  injunction,  or  to  continue 
an  interim  order  for  an  injunction  already  obtained  ex  parte, 
it  appears  that  the  interim  order  was  irregularly  obtained 
in  consequence  of  a  suppression  of  facts,  the  Court  may  dis- 
charge the  expai-te  order  without  any  cross  notice  of  motion 
for  that  purpose  (z). 

The  affidavits  in  support  of  an  ex  parte  injunction  shonid 
always  state  the  precise  time  at  which  the  plaintiff  or  thoae 
acting  for  him  became  aware  of  the  threatened  tnjnry  (a). 
They  mast  show  either  that  notice  to  the  defendant  wonld  be 
mischievous,  or  that  the  matter  is  ao  argent  that  the  injury 
threatened  would,  if  notice  were  served  on  the  defendant,  be 
experienced  before  the  injunction  coald  he  obtained.  If  the 
af&davits  fall  short  of  this,  the  motion  will  be  ordered  to  stand 
over  and  notice  to  be  served  on  the  defendant  (&).  If  a  state- 
ment of  claim  be  delivered,  the  affidavits  should  contain  no 
allegation  not  covered  by  the  statement  of  claim.  Facts  not 
founded  on  allegations  in  the  statement  of  claim  must  not  be 
introduced  into  the  affidavits.  Affidavits  are  to  be  considered 
only  as  evidence  of  the  allegations  made  in  the  statement  of 


(i)  Att.-am.   T.   Mayor,  Ac,   of      Ltd.,  63  L.  T.  161;  W.  N.  (1890}, 


Livtrpool,  1  M.  A  0. 210 ;  GaitdH  v 
Cook,  7  Ha.  94 ;  Dnlglith  v.  Jarvit 
2  Mao.  &  G.  243;  SchmitUit  v. 
FaiUki,  W.  N.  (1893).  p.  64. 

(y)  Sptnith  General  Agency  Cor- 
poration   T.    fipaniih    Corporation, 


p.  158. 

(i)  Boyce  t.  Oill,  64  L.  T.  824; 
W.  N.  (1H81).  p.  loe. 

(o)  Calvert  y.  Qray,  2  Coop. 
C.  C.  171  n. 

(6)  See  1  L.  J.  Ck.  pp.  3,  4. 
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claim,  and  cannot  be  attended  to  ae  laying  a  foandatlon  for   '^'^P;^?^'^^' 
equities  not  claimed  by  the  pleading  (c). — - 

The  main  affidavit  is  nsaally  made  by  the  plaiotiS  him-  Bj  whom  nude. 
seU(d),  but  it  may  be  made  by  any  person  acquainted  with 
the  facts  (e).  If,  however,  there  ia  no  affidavit  by  the  plaintiff 
personally,  and  no  sufficient  reason  given  why  there  shonld 
not  be  such  affidavit,  the  Coart  may  on  that  ground  refuse 
the  motion  (/).  The  affidavits  should  not  be  sworn  until 
after  the  writ  of  sammona  has  issued  (g).  No  matter  what 
the  merits  might  be,  an  injunction  founded  on  affidavits  sworn 
before  the  filing  of  the  bill  could  not  under  the  old  practice 
stand  {k).  But  under  the  new  practice  upon  an  undertaking 
by  plaintiff  to  have  the  affidavit  resworn  and  filed,  an  interim 
injunction  extending  over  the  next  motion  day  was  granted  in 
an  action  where  the  affidavit  in  support  of  the  application 
had  been  sworn  two  days  before  the  issue  of  the  writ  (i). 
Moreover,  an  affidavit  may  be  allowed  to  be  used  in  an  intended 
action  in  which  the  writ  has  not  yet  been  issued  (k). 

An  affidavit  must  be  intituled  in  the  cause  or  matter  in  Tiu«  ot 
which  it  is  sworn  (0-     It  is,  however,  sufficient  if  it  was 
correctly  intituled  when  it  was  sworn,  although  the  title  of 
the  cause  may  have  been  subsequently  altered  by  amend- 
ment (m). 

All  affidavits  are  to  be  drawn  up  in  the  first  person  (n),  Pomot 

aEEd>Tita. 

(c)  Datuwm    t.    Yattt,    1    BoaT,      ISJur.  lOSl. 

301 ;    BurgtM  v.   Home,    14  L.  T,  (A)   WilliaiM  v.  Daviet,  2  Coop, 

461 ;    WaUk/Dorth  v.  Pitcher,  2  Pr.  C.  C.  172  n. 

189 ;  Stocking  v.  Lkivetlt/n,  3  L.  T.  (0  Grwii  v.  Prior,  W.  N.  (1686) 

33.  50. 

(d)  Mdlett  V.  Entquitl,  26  Boav.  (*)  Yvung  v.  Brataty,  I  C.  D. 
609.  2T7;  see  ante,  S50. 

(e)  Ktnwortkyv.Acciawr.S-iSaM.  {T)  Ord.  XXXVIII.  r.  2.  Butsee 
MO;  Lord  Byron  t.  Johnvtmu,  2  Blarney  v.  Blarney,  W.  N.  (1902), 
Uer.   29;    Hamiltoa    v.   Board,    1  138. 

N.  K.  3T9.  (m)  Hawtt  v.  Bamford,   9   Sim. 

(/)  See  Lord  Byron  t.  Johnttone,      633. 
2   Mw.  20;    Spalding   y.  Keely,   7  (n)  Ord-XXXVUI.  r.  7.    Butaa 

Sim,  377 ;  Scotton  v.  Oaury,  I  Hn.      to    affldaTite   STom    abroad,    see 
mqi   V.   Blajney,   W.  N.  (1902} 


{g)  Francome   V.    Franeome,    11 
Jur.  N.  S.  123;  FennaU  t.  Brmira, 
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^t^p- x^'l^    The  affidavit  must  commence  by  stating  that  the  party  "  ma'kes 

oath  and  says,"  for  even  though  the  jnrat  express  that  the 

party  was  sworn,  it  will  not  he  sufficient  anless  the  affidavit 
also  state  that  the  party  makes  oath  (o). 
8t4teinenta  Affidavits  are  to  he  confined  to  such  facts  as  the  witness  is 

toAtiou  kud  ahle  of  his  own  knowledge  to  prove,  except  on  interlocutory 
^^^y^'"  motions  in  which  statements  as  to  belief,  with  the  groundB 
thereof,  may  he  admitted  (p).  The  grooods  of  the  deponent's 
belief  most  be  stated  so  as  to  show  that  he  has  some  reason- 
able and  proper  cause  for  making  the  statement,  and  has  oot 
sworn  merely  to  raise  an  issue.  Accordingly,  an  affidavit  stating 
information  and  belief,  and  not  stating  the  source  of  such  in- 
formation or  belief,  is  irregular  and  inadmissible  as  evidence, 
whether  on  an  interlocutory  or  on  a  final  application ;  and  & 
party  or  his  solicitor  attempting  to  use  such  an  affidavit  will  do 
so  at  his  peril  as  to  costs  (9). 

Hearsay  evidence  is  admissible  on  interlocutory  appli- 
cations as  putting  the  opposite  party  to  answer  it,  and  if 
not  expressly  denied  will  generally  be  assumed  for  the 
purposes  of  the  application  to  be  in  accordance  with  the 
facts  (r). 
AffidiTita  muit  An  affidavit  cannot  (except  by  leave  of  the  Court  or  a  jndge) 
be  used  unless  it  is  stamped  with  a  proper  filing  stamp  and 
has  been  duly  filed.  An  office  copy  of  the  affidavit  may  in  all 
cases  be  used,  the  original  affidavit  having  been  previous!; 
filed  and  the  copy  duly  authenticated  with  the  seal  of  the 
OfflcaoopiM.  office  (g).  The  office  copy  should  be  in  Court  at  the  time 
of  making  the  motion  (t).  In  pressing  cases,  however,  where 
there  is  not  time  to  get  the  affidavit  filed  before  the  injunction 
is  applied  for,  the  Court  will  grant  an  injunction  upon  an 


(o)  Pkilippa  y.  PreiiUce,  2  Ha. 
M2  ;  Jie  Newlon.  2  D.  F.  &  J,  3. 

(p)  Ord.  XXXVIII.  r.  3. 

Iq)  In  re  J.  L.  Young  Manu- 
fartiiring  Co.,  Ltd.,  (1900)  2  Ch. 
733  (C.  A.) ;  and  see  Quarti  Hill 
Conti'liJalfil  Ovid  Mining  Co,  y. 
Beall,  20  C.  D.  308 ;  In  r«  Anthony 
BirreU  J'eane  Jt  Co.,  (1899)  2  Ch.  50. 


(r)  Bird  V.  Lake,  1  H.  A IL  US. 
But  Bee  Stamjit  v.  Birminghm^ 
Wolverhampton,  and  Stow  VaUr-f 
Railway  Co.,  7  Ha.  231,  255;  tni 
Bee  also  In  re  Anthony  Birnll 
Ptara  A  Co.,  (1899)  2  Ch.  50. 

(»)  Orf.  XXXVin.  r.  IS. 

(()  Jackion  v.  Cauidy,  10  Sun. 
326 ;  SItey  v.  Adami,  4  Oiff.  398. 
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andertaking  to  file  the  affidavit  (u).    SometimeB,  in  vacation,    Ch^XXiii. 

the  Court  has  taken  the  affidavits  into  its  own  hands  and  — ~ 

then  considered  them  as  filed  {x). 

An  affidavit  naed  on  a  motion,  bat  not  filed  until  afterwards, 
maybe  entered  in  the  order  as  read,  even  thoagh  the  fact  of 
its  not  baring  been  filed  has  not  been  brought  to  the  notice 
of  the  Court,  provided  that  it  is  filed  on  the  same  day  as  that 
on  which  the  order  is  made  (y). 

Affidavits  to  be  used  on  motions  may  be  filed  up  to  the  Time  or  filing 
last  moment  before  the  hearing  (z).  But  the  Coort  will  not 
allow  a  party  to  gain  an  advantage  from  filing  affidavits  at 
the  last  moment  {a) ;  but  will  in  such  a  case  direct  the 
motion  to  stand  over  to  enable  the  defendant  to  answer 
the  affidavits  {b). 

Under  the  former  procedure,  when  an  application  was 
made  to  the  Court  by  motion  and  the  opposite  party  did 
not  appear,  no  order  was  drawn  up  nnlras  an  affidavit  of 
service  of  notice  of  motion  was  filed  at  the  latest  before 
the  rising  of  the  Court  on  the  day  on  which  the  application 
was  made  {d) ;  bat  this  practice  no  longer  prevails,  and 
affidavits  of  service  can  now  be  sworn  and  filed  at  any  time 
before  the  order  is  drawn  up  (e). 

Except  by  leave  of  the  Court  or  a  judge,  no  order 
made  ex  parte  in  Court  founded  on  any  affidavit  shall 
be  of  any  tor<!e  unless  the  affidavit  on  which  the  applica- 
tion was  made  was  actually  made  before  the  order  was 
applied  for,  and  produced  or  filed  at  the  time  of  making 
the  motion  (/). 

(b)  Nieman    t.  Sarri$,   W.   N.  Kay.  App.  17. 
(1870)  6.  (d)  Lord  Miltoum  v.  Stewart,  8 

(i)  Att.-Gen.  t.  Lewii,  8  B«av.  Sim.  34 ;    Marahail   v.   CoUhiU,    2 

179;  CfffT  T.  ifonee,  16  Eq.  125.  Coop.  C.  C.  1 72  n. 

(y)  In    re  S^ing  <£  Co.'a  Trade         («)  Uemorandum  issued  to  Begie- 

Mark.  (1892)  2  Gh.  462.  trars  by  C.  A. ;  see.  28  Sol.  Jo. 

(z)  Ex  parte  Leicetter.  6Ve8.432;  691.     Seo  Seear  v.   Webb,  23  C.  D. 

Munro   T.   Wivenhoe,   Ac.,   Bailway  84,  where  tha  old  practico  ia  dla- 

Co.,  4  D.  J.  &  S.  726.  cussed. 

(a)  Cartw  v.  TaU»,  1  W.  R.  11.  (/)  Ord.  XXXTIIL  r.  19. 

(t)  lb. ;    Betemeru  v.   Beaemeret, 

KJ.  36 
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The  party  requiring  &  copy  of  an  affidavit,  or  his  solicitor, 
-  should  make  a  written  application  to  the  party  by  whom  tiie 
copy  ia  to  be  furnished,  or  his  solicitor,  with  an  undertaking 
to  pay  the  proper  charges,  and  thereupon  such  copy  is  to  be 
made  and  ready  to  be  delivered  at  the  expiration  of  tventy- 
fonr  hours  after  the  receipt  of  such  request  and  undertaking, 
or  within  eoch  other  time  aa  the  Court  or  a  judge  may  directi 
and  is  to  be  furnished  accordingly  upon  demand  and  payment 
of  the  proper  charges  ig).  In  the  case  of  an  application  for 
an  ex  parte  injunction,  the  party  applying  must  deliver  copies 
of  the  affidavits  upon  which  it  was  granted  upon  payment  of 
the  proper  charges,  immediately  upon  the  receipt  of  sneh 
request  and  undertaking  as  aforeaaid,  or  within  such  time  as 
may  be  specified  in  such  request,  or  may  have  been  directed 
by  the  Court  or  a  judge  (h). 

After  the  motion  is  opened  no  new  evidence  can  be  offered 
except  with  the  leave  of  the  Court  (i).  The  Court  may,  how- 
ever, admit  affidavits  after  the  case  is  opened,  if  a  failure  (rf 
justice  is  likely  to  occur  by  reason  of  their  rejection  or  if  great 
inconvenience  would  ensue  (^).  The  Court  may  take  notice 
of  matters  given  in  evidence  is  previous  proceedings  in  the 
cause  and  may  refer  to  notes  made  by  the  Court  on  eneh 
occasions  (t). 

Upon  appeal  from  an  order  granting  or  refusing  an  interlocu- 
tory injunction,  fresh  evidence  maybe  adduced  in  support  of  or 
to  discharge  the  inj  unction  (m).  The  rule  that  no  new  evidence 
can  be  adduced  on  a  motion  after  it  is  opened  extends  to  the 
case  of  documents  which  it  is  proposed  to  verify  vivd  tore  by 
the  attesting  witness  (n). 
1.  Under  the  old  practice,  the  amendment  of  the  bill  pending 
notice  of  motion  for  an  injunction  operated  as  a  waiver  of  the 


(3)  Old.  LXTT.  r.  7  (i). 

(A)  Ord.  LXVI.  r.  7  (j). 

(O  Smith  V.  Stvantm  Dock  Co.,  9 
Ha.  App.  20 ;  Bird  v.  Lake,  1  H.  & 
M.  lis. 

(k)  Eatl  Laiicathire  Baiiway  Co. 
V.  Hatteraley,  8  Ha.  86;  Andertm 
V,  Yutu,  15  Jur.  833;    Muiiro  v. 


Wivenhor,  Ac,  BaUtoay  Co.,  4  D.J. 
&  8.  726. 

(0  Litter  t.  Ltather,  3  Jni.  N.  & 
433. 

(m)  Poh  T.  Jod.  2  D.  &  J.  283; 
and  see  Court  v.  Barr,  2  Bos.  163 
and  eee  alao  Ord.  LYIII,  r.  4. 

(n)  Bird  v.  Lake.  IH.&IL  HI, 
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notice  (o).      A  fresh  notice  was  nece&s&r;  on  the  amended  -<niap-  xxm. 

hill  (p).    If  the  plaintiff  desired  to  amend  his  bill  pending '- — 

notice  of  motion,  he  had  to  apply  specially  by  anrnmons  to 
amend  withont  prejadice  to  the  notice  of  motion  (g).  Leave 
might  be  had  to  amend  even  where  a  general  demurrer  to 
the  bill  was  allowed  (r) .  The  same  rule  prevails  under  the 
new  practice.  In  Caldwell  7.  Pagham  Harbour,  dc,  Com' 
pony  («),  an  action  was  by  leave  turned  into  an  information 
and  action  without  prejudice  to  a  pending  notice  of  motion 
for  an  injunction. 

It  tiie  sole  plaintiff  or  (if  there  are  more  than  one)  all  the  SMuitir  for 
plaintiffs  are  resident  out  of  the  jurisdiction,  any  defendant  to 
the  action  may  before  he  takes  any  proceedings  in  the  action 
require  the  plaintiff  or  plaintiffs  to  give  secarity  for  cobIb  (t). 
A  plaintiff  ordinarily  resident  out  of  the  jurisdiction  may 
be  ordered  to  give  security  for  costs,  though  he  may  be 
temporarily  resident  within  the  jurisdiction  (h).  But  where 
a  plaintiff  resides  in  Scotland  or  Ireland  security  will  not 
be  required  (x).  Moreover,  security  for  costs  will  not  be 
oMered  if  the  plaintiff  has  property  within  the  jurisdiction 
available  for  execution  and  of  safQcient  amount  to  satisfy  the 
costs  he  may  be  ordered  to  pay  tv)- 

If  on  the  hearing;  of  a  motion  the  Court  or  a  judge  shall  be  BMrine  of 
of  opinion  that  any  person  to  whom  notice  has  not  been  given  "^ 
ought  to  have  or  to  have  had  such  notice,  the  Court  or  a  judge 
may  either  dismiss  the  motion  or  adjourn  the  hearing  thereof 
in  order  that  such  notice  may  be  given  upon  such  terms,  if 
any,  as  the  Court  or  judge  may  think  fit  to  impose  {z). 

(.<)  Mmrtia  y.  Futl,  8  Sim.  199;  {()  liepuhlic    of    CotU    Rica     v. 

f/outktBaOe  V.  BippoH.  1  Beay.  54 ;  Erlanger,  3  C.  D.  62 ;  lUPercy  and 

Mottypmnyv. ,  1  W.  R.  99.  Ketlg   Mining   Co.,   2   C,   D,   SSI; 

(p)  London  and  Blackwall  Bail-  Croxal  v.  Brogdtii,  (1S94)  2  Q.  £. 

way  Co.v.Li'7ru;houit  Board  of  Work*,  30  (C.  A.). 

3  K.  &  J.  123.  («)  Ord.  LXV.  r.  6a. 

(.;)  Martin  t.  Fu4t,  8  Sim.  199;  (x)  Fonlaiiit'i  Cax,  41  C.  D.  118 

Child  T.  Dougiat,  Eaj,  560.  (C.  A.). 

(r)  Smilk  V.  Bixon,  12  W.  E.  934.  (i/)  In  re  Apollinarii  Co.'a  Trade 

See  Bawlinga  v.  Lamibtrt,  IJ.  £  H.  Marht,  (1691)  1  Ch.  p.  3  (C.  A.]. 

4oS.  (2)  Old.  LII.  6. 

(«)  2  C.  D.  221. 
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Ch^xxiii.       "Whether  or  not  the  Court  will  grant  on  application  lor  an 

'■ —  interlocatory  injunction  depends  on  the  merits  hh  collected 

from  the  affidavits.  If  a  sufficient  primd  facte  case  be  made 
oat,  the  Court  will  consider  the  caae  snf&ciently  proved,  unless 
the  defendant  files  an  affidavit  denying  it  (a).  The  afGdavit 
must  traverse  all  the  facts  on  which  the  plaintiff's  equity 
depends.  A  mere  general  denial  is  not  sufficient  (6).  If  the 
affidavits  of  the  plaintiff  and  the  defendant  are  altogether 
conflicting  (c),  or  it  the  balance  of  evidence  is  in  favour  of 
the  defendant,  the  motion  may  be  dismissed  or  ordered  to 
stand  over.  The  Court  or  a  judge  may  on  the  applieation 
of  either  party  order  the  attendance  for  cross-examination  of 
the  person  making  the  affidavit  (d). 

But  the  Court  has  a  discretionary  power  of  acting  upon  eucb 
evidence  as  may  be  before  it  at  the  time  of  the  application,  and 
as  may  appear  necessary  to  meet  the  justice  of  the  case.  The 
Court  will  not  allow  a  motion  to  stand  over  in  order  to  allow 
witnesses  to  be  examined,  if  it  ie  satisfied  that  the  applic&tiao 
is  made  for  the  purpose  of  creating  delay  (e),  or  that  the 
evidence  is  sufficient  to  enable  it  to  deal  satisfactorily  with  the 
motion  (/). 
Cu«  nude  oDt  I^  ^  statement  of  claim  has  been  delivered,  the  case  made 
most  eorrespnnd  oyj  ]jy  the  affidavits  on  the  motion  must  correspond  with 

with  aUegalioni)  •'  ,  ^  *^ 

ofsUtomeni  the  allegations  in  the  statement  of  claim  (9).  If  a  man 
brings  prominently  forward  and  relies  upon  a  given  case, 
the  Court  will  not  allow  him,  if  he  should  fail  in  that  case. 
to  spell  out  another  and  say  he  might  have  framed  bis 
case  so  as  to  show  a  title  to  the  relief  asked  (h).    A  man 

(a)  PotUv.  P<*»,  3L.  J.  Ch.  176;  Edimsrdi  v.  Spaigkt,  2  J.  4  H.617; 

Bell  V.  mi»on,  34  L.  J.  Ch.  <)72.  Singer   Sewing  Machine  Maua/a'- 

(6)  Pytrroft  v.  Pyecroft,  2  Sm.  &  tuHng  Co.  v.  Wilton,  2  H.  ft  M.  iS4, 

G.  326.     See  J)ftiy»  v.  Locock,  3  M.  (<)  Ncrrmanville   v.   Btanning,  lu 

&  C.  203;    Pahii   v.  Oathrrrole,   1  Ha.  App.  20. 

Coll.  a63.  (/)  Mayery.  Spenct,  I  J.  *  H.  ST. 

(e)  He   Tattet  y.  Sordenavt,  Jac.  (3)  BiilU  v.  Matthews,  5  L.  J.  Ch. 

616;   Sandler  v.  Foiter,  Cr.  &  Ph.  N.  8.  134;   BiirliM  y.  Blakrmorf,' 

302;  M'Curdgv.Noak,n'L.J.Ch.  Jur.  1062. 

lea.  (A)   inHiDorlh  v.  Oangain.  Cr.  * 

(rf)  Ord.  XXXVin.  IT.  1 ,  28,  29 ;  Ph.  323 ;   CasfeJli  v.  Cook.  7  Hs.  «>. 
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who  complains  ot    injury  of  a  peculiar  and  special  kind    Chi^sxm. 

cannot  be  allowed  to  give  evidence  of   another  injury  of — 

a  different  kind  (t).  An  injunction  is  only  granted  on  a 
specific  case.  The  Court  never  grants  injnnctions  on 
general  complaints  (k). 

A.  motion  eannot  be  made  by  the  plaintiff  for  an  injunction 
where  the  statement  of  claim  contains  scandalous  matter, 
until  the  scandalous  matter  ia  expunged  (o). 

Instead  of  issuing  an  injunction  in  the  first  instance  the  interim  ordw. 
Court  will  often  grant  on  interim  order  in  the  nature  of  an 
injunction,  by  which  the  defendant  is  restrained  until  after 
a  particular  day  named.  The  usual  practice  is  to  extend  the 
order  over  the  next  motion  day,  in  order  that  the  plaintiff  may 
Berve,  by  leave  of  the  Court,  the  defendant  with  notice  ot 
motion  for  an  injunction  for  that  day.  There  is,  however,  no 
fixed  rule  on  the  subject.  If  it  appear  that  the  defendant 
would  be  oppressed  by  extending  the  order  over  the  whole  of 
the  next  motion  day,  the  Court  will  either  name  a  day  short 
of  that  day,  giving  the  plaintiff  leave  to  serve  th^  defendant! 
with  notice  of  motion  for  an  injunction  for  that  day;  or  else 
the  Court  will  extend  the  order  over  the  next  motion  day, 
but  give  the  defendant  leave  to  move  sooner  to  discharge 
the  order  on  notice,  with  liberty  to  the  plaintiff  to  move 
simultaneously  for  an  injunction  {p). 

In  many  respects  there  is  a  convenience  in  proceeding  by 
intirim  order  instead  of  granting  an  injunction.  Among 
other  conveniences  the  defendant  is  not  put  to  the  necessity 
of  coming  to  the  Court  to  discharge  the  order  (q).  Where  an 
inlirhn  order  IS  granted  over  the  next  motion  day  or  until 
further  order,  it  signifies  that  the  injunction  may  be  dissolved 

(i)  Hertt  T.  Union  Bank  of  Ltm-  ib,  723. 
doi;    t    Jut.  N.   8,   127 ;    and   sea  [«)  Davenport     v.    Davenport,    6 

AU-Otn.  V.  ffrowrs'  Cu,,  1  Keen,  Madd.  251. 

M6 :  JotM  V.  Latimtr,  \  Jur.  980 ;  (p)  Fraafr  v.  Whallty,  2  H.  &  M,  • 

Castdli  T.  C<Hut,  7  Ha.  69.  10.    See,  as  to  form  of  order,  I  Set. 

(A)   Hertz  v.  iition  Bank  of  Lmi-  518. 
don,    1   Jur.  N.  S.    127;   Burdett         {q)  Fuller -v.  2'ui/l,n;  32T..  J.Ch. 

V.    Hay.  4  D.  J.  &  S.  41 ;  Muuro  376. 
V.    Wiveiihoe,    itc.    Railway    Co., 
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**»Pv^™r.   before  that  day.     It  does  not  mean  that  the  injunction  is  togo 

' —  on  after  that  day  or  until  further  order,  but  that  it  is  to  atop 

earlier  if  the  Court  shall  order  (r).  Jntmm  orders  are  generallj 
granted  upon  ex  parte  application,  bnt  they  may  be  grtiiited 
where  the  motion  is  upon  notice.  Where  the  application  a 
ex  parte  it  is  necessary  that  the  Court  should  be  informed  of 
all  material  facts  (t). 

Where  an  interim  order  is  sought,  there  shonld  be  no  de!a; 
in  making  the  application.  If  there  has  been  delay,  the 
Court  will  not  grant  the  application,  bat  may  give  the  plaintiff 
leave  to  serve  short  notice  of  motion  for  a  day  fixed,  notwith- 
standing appearance  not  entered  {x). 

Where  an  interim  order  has  been  obtained,  and  aimultaneons 
applications  are  made  on  the  part  of  the  plaintiff  for  an  in- 
junction in  the  terms  of  the  order,  and  on  the  part  of  the 
defendant  to  discharge  the  order,  the  plaintiff  has  a  right  to 
begin  (y). 

On  the  hearing  of  the  motion  the  plaintifF  is  naually  satisGed 
if  the  defendant  gives  an  undertaking  in  the  terms  of  the 
notice  of  motion,  the  plaintiff  on  his  part  giving  the  usual 
undertaking  in  damages  (z). 
SkTing  a  motion.  The  motion,  if  not  brought  on  upon  the  day  for  which 
notice  has  been  given,  should  be  saved.  If  it  is  neither 
brought  on  nor  saved  it  will  be  treated  as  abandoned  (a) ; 
and  in  such  case  the  respondent  may  apply  (not  later 
than  the  next  seal  day)  for  the  costs  of  the  motion  (b). 
The  motion  may  be  saved  at  any  time  before  the  Court 
rises,  although  the  motions  may  have  been  finished  ((f). 


(r)  Bolbmv.LondonScltoot Board. 

(«)  Cuthbert     V.    Fant.    1    Jiu. 

7  C,  D.  771. 

890;    Tumtr    v.    Tiirnrr,   13  Jor. 

(0  See  antt.  pp.  557,  568  ;   and 

1163;    Re    Sohiimj    Ina    (V,   17 

see  Fulltr  v.  Tuylor,  32  L.  J.  Ch. 

Jut.  127. 

376. 

(6)  Woodtodi    T.     Oj/orrf,    (tc., 

{x)  Qrtrr  v.  BH*Uil  Tanning  Co., 

JtaUiBuy  Co.,  10  Ha.  App.  54;  Dwu 

2  Fat.  Ca.  Bep.  268. 

Ch.  Pr.   1315. 

(!/)  Ftokt  t.  Whalltij,  2  H.  &  M. 

{d)  Can  v.  Bailey,  Smith,  Ch.  Pr. 

10. 

248  n. :    Yapp  v.  William*,  W.  N. 

{z)  As    to    the    undertaking    in 

(1901).  p.  81. 

damagea,  see  pott,  pp.  567 — 569. 
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Upon  the  motion  being  made,  if  a  sufficient  case  for  the   Ch^^xm. 
motion  is  made  out  upon  the  plaintiff's  affidavits,  and  the 

,  , .       .  ,  OrdBT  mftda  on 

defendant   does   not   appear,  the  application    is    granted  onaflidftTKof 

affidavit  of  service  (e).    The  order  which  is  made  on  affidavit  drf^dknt  doea 

of  service  ie  in  the  terms  of  the  notice.     The  order  is  liable  aotfcppaac 

to  be  discharged  if  there  he  any  irregularity  in  the  notice  (/), 

or  affidavit  (g)  on  which  it  is  founded,  or  if  it  adds  to  (li)  or 

departs  from  the  terms  of  the  notice  (t). 

Where  an  interlocutory  injunction  or  an  interim  restraining  CudertekiDgu 
order  is  applied  for,  the  Court  will  require  the  plaintiff,  as  a  *"  "■""'^ 
condition  of  its  interference  in  his  favour,  to  enter  into  an 
undertaking  to  abide  by  any  order  the  Court  may  make  as  to 
damages.  The  undertaking  was  formerly  required  only  in 
cases  where  the  application  was  ex  parte,  but  the  present 
practice  is  to  require  the  undertaking  as  well,  where  the 
motion  is  on  notice,  as  where  it  is  ex  parte  (k).  If  the  plaintiff 
is  not  within  the  jurisdiction  the  undertaking  of  some 
responsible  person  within  the  jurisdiction  is  required  (f).  An 
undertaking  as  to  damages  can  be  given  by  a  married 
woman  (ni) ;  even  though  she  has  not  snfficient  separate  estate 
to  satisfy  the  damages  the  opposite  party  may  sustain  by  the 
injunction  (n). 

In  the  case  of  Joint  Stock  Companies  or  Corporations  the 
practice  used  to  be  that  an  undertaking  in  damages  must  be 
given  by  a  director  or  other  officer  of  the  company,  who  was 
required  to  sign  the  Begistrar'a  book,  the  undertaking  of 
counsel  on  behalf  of  the  company  not  being  deemed  suffi- 
cient (o).     Bat  this  practice  has  been  much  broken  into  of 


(()  Dtividton  t.  Lalie,  %  Beav. 
IM;  Angier  v.'May,  3  W.  E.-330. 

{/)  Moodij  T.  ffebberd,  U  Jur. 
EMI. 

(g)  Salomon  v.  Stalfnan,  4  BeaT. 
243. 

(A)  Pratt  T.  Walktr,  19  BeaT. 
261  !  Ex  farU  Carew,  23  L.  J.  Ch. 
761. 

(t)  ffu«wiT.fleptPOrt7i,6Ho.315. 

{It)  Oraham  v.  CnwpMI,  '  C.  D. 


400,  unte,  p.  23.  See,  as  to  form  of 
order,  1  Set.  518,  522. 

fj)  HumilUm  v.  Board,  1  N.  E. 
3T& :  1  Set.  522. 

(m)  Hunt  V.  Hunt,  W.  N.  (1884) 
243,  54  L.  J.  Ch.  289;  Rt  Prym.t^. 
"W.N.  (1885)  144. 

(n)  Pike  Y.  Cuvt,  60  L.  T.  47 ;  62 
L.  J.  Oh.  937. 

{<.)  A>it/h-f)ui>ubia<..  .tc,  Co.  T. 
Ih'ijtrnof,  10  Jur.  N.  S.  87  ;  and  see 
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•^■"^xxiir.   late  years  (p) ;    and  it  seems  now  that  in  the  case  ol  k 
— - — '—^  -  public  body,  such   as  a  local  board,  the    undertaking  of 
counsel  on  behalf  of  the  corporation  is  sufficient,  and  that 
the  same  rule  holds  in  the  case  of  a  Limited  Company, 
at  all  events  if  it  is  not  insolvent  (g).    Where  a  company 
in   liquidation  obtains    an  injonotioQ    the    undertaking  in 
damages   must   be   given   by   the   liquidator    or  some  other 
responsible  person  (r). 
Dad^^uigiD        In   on   action   for   alleged   infringement  of   a  patent,  the 
diBpenMd  with,   defendants  having  obtained  an  injunction  restraining  tbe 
plaintiff  "  until  jndgment  in  the  action  "  from  issuing  adver> 
tisements  threatening  legal  proceedings,  it  was  held  that  the 
defendants  were  not  bound  to  give  an  undertaking  as  te 
damages,  the  order  not  being  one  which  it  was  intended 
that    the    Court   should  in    any  way  review  at    the  trial 
of  the  action  (a).    In  granting  an  interlocutory  injunction 
at  the  instance  of  the  Attorney-General  on  behalf  of  tbe 
Crown,  the  Court  will  not  as  a  general    rule  require  an 
undertaking  in  damages  to  be  given  (t) ;   but  it  is  other- 
wise where  a  Secretary  of  State  is  the  party  applying  for 
an  injunction  («). 
Undsrtakjng—        The  Undertaking  ia  ordinarily  given  by  counsel  on  behalf  oi 
ow  giran.  ^^^  party  for  whom  he  appears,  or  by  parties  appearing  in 

person,  and  forms  part  of  the  order ;  but  where  the  order  is 
granted  in  vacation  without  the  attendance  of  counsel,  the 
undertaking  is  inserted  in  the  Begistrar's  book,  and  signed  by 
the  plaintiff  or  his  solicitor  {x).  It  tbe  undertaking  is  entered 
into  by  a  man  who  ia  a  stranger  to  the  cause,  he  is  required  to 
sign  the  Hegistrar's  book  (y).    The  Court  may,  however,  upon 

Eait  MiAney  Local  Board  t.  Lam-  Ch.  666,  639.           , 

helh   WatfTworla   Co.,  (1892)  3  Ch.  (()  AU.-Gtn.  v.  Albany  HM  Co., 

p.  300.  (1896)  2  Ci.  696  (C.  A.). 

(p)   (1892)  3  Ch.  p.  300,  (u)  SttrOary  of  State  for  War  t. 

(q)  Eatt  Mulfsey  Local  Board  v.  Cbubb,  43  L.  T.  83;  and  see  (ISM) 

Lnmbeth    Watenvorlu    Co.,    aupra ;  2  Ch.  p.  "W. 

ManchetUr  Banking  Co.  v.  Parkin'  (i)  1  Set.  S22 ;  WdlkeT  v.  BroiM, 

JON,  60  L.  T.  47.  29  Sol.  Jo.  435. 

(r)   WtatminttfrAtMcialionv.Vp-  (j)  Ourney   v.  Behrmdi,  9  Ha. 

loard,  24  SoL  Jo.  690.  App.  89. 

(*)  Feiwer   y.    Wiltoti,    (1893)   2 
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a  proper  application,  allow  the  undertaking  to  be  sent  by   '^''^*^^^^- 

post  and  filed  instead  of  the   party  signing  the  Registrar's 

book  («). 

The  tmdertaking  remains  in  force  although  the  action 
is  dismissed  (a),  and  the  Court  at  the  hearing  determines 
that  the  plaintiff  is  not  entitled  to  an  injunction.  The 
defendant  is  entitled  to  the  benefit  of  the  undertaking 
even  though  it  should  be  decided  that  the  injunction 
waa  wrongly  granted  owing  to  the  mistake  of  the  Court 
itself  ib). 

The  Court,  however,  has  no  power  to  compel  a  party  Conrt  onnot 
applying  for  an  injunction  to  give  an  undertaking  as  toJ^^t!iV 
damages  ;  but  if  the  applicant  refuses  to  give  the  undertaking  e'*™- 
in  a  case  in  which  the  Court  considers  that  it  ought  to  be 
given,  the  order  for  an  injunction  will  not  be  made,  or  if 
pronounced  it  will  not  be  drawn  up  (c). 

The  undertaking  in  damages  is  not  confined  to  the  damages  Extent  of 
which  the  persons  restrained  by  the  injunction  may  sustain,  "'"^^""^"B' 
but  applies  to  damages  which  any  of  the  opposite  parties  in 
the  action  may  sustain,   although  one    or  more  only  are 
restrained  (d). 

As,  on  the  one  hand,  the  Court  may  require  the  plain>  tbhiu  impawd 
tifE,  as  the  condition  of  its  interference,  in  his  favour,  to  for^n^tio^ 
enter  into  an  undertaking  as  to  damages,  or  in  some 
cases  {e.g.,  where  it  is  sought  to  restrain  a  landlord  from 
distraining  for  rent  alleged  to  be  due  («),  or  to  restrain 
a  mortgagee  from  selling  (/)),  to  pay  money  into  Court; 
so,  on  the  other  hand,  it  may  require  the  defendant 
to  enter  into  terms  as  a  condition  of  withholding  an 
injunction  (g). 

(s)  Pacific  Sltam  Navigation  Co.  (0.  A.);  AU.-Qen.  v.  Albany  Hotel 

T.  Oibbt,  14  W.  K.  218.  Co.,  (1896)  2  Ch.  700. 

(rt)  Newby  V.  Harriton,  3  D.  F.  (rf)   Tucker    v.    New    Bruimvidc 

&  J.  290,  Trading  Co.,  iiipra. 

(b)  Griffith  V.  Blake,  27  C.  D.  (t)  Shaw  y.  Earl  of  Jersey,  4 
475  ;  Hunt  t.  Hinif,  M  L.  J.  Ch.  C.  P.  D.  359. 

289.  (/}  WliiticoHh     v.    Model,     20 

(c)  Tudeer     v.    New    Briiimoirk      L.  J.  Ch.  105. 
Trading    Co,,   44   C.   D.   249.   252  (j/)  Ante,  pp.  22,  23. 
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■^■"^p^^^"'-       A  motion  for  an  injunction  may  by  consent  be  treated  as  the 

— ^ trial  of  the  action,  a  time  being  fixed  for  tbe  plaintiff  to  file 

iajunetion  &ny  affidavits  be  may  desire,  and  also  for  the  defendant  lo- 
^'rfth*""*  ^'®  affidavits  in  answer,  and  either  party  being  at  libeity 
■etloii.  after  the   eaase   has  been   set  down   to   apply  to   have  the 

case  advanced  (/i). 
B«rij  trul.  Whenever  an  application  is  made  before  trial  for  an  injiinc- 

tioQ  or  other  order,  and  on  the  opening  of  sach  application  or 
at  any  time  daring  the  hearing  thereof,  it  appears  to  the  judge 
that  tbe  matter  in  controversy  is  one  which  can  be  most  con- 
veniently dealt  with  by  an  early  trial,  the  judge  may  make  an 
order  for  such  trial  accordingly,  and  direct  sach  trial  to  be 
held  at  the  next  or  any  other  Assizes  for  any  place,  if  from 
local  or  other  circumstances  it  appears  convenient  so  to  do, 
and  in  the  meantime  may  make  such  order  as  the  justice  o£ 
the  case  may  require  (i)- 

Where  an  injunction  is  granted  tbe  Court  will  sometimeB 
suspend  its  operation  pending  an  appeal ;  and,  on  the  other 
hand,  where  an  injunction  is  refused,  the  Court  may  neverthe- 
less prevent  a  fund  in  reference  to  which  tbe  injunction  is 
claimed  being  dealt  with  pending  an  appeal  (k);  Order  LVIII.. 
r.  16,  provides  that  an  appeal  shall  not  operate  as  a  stay 
of  execution  or  of  proceedings  under  the  decision  appealed 
from,  except  so  far  as  the  Court  appealed  from,  or  any  judge 
thereof,  or  the  Court  of  Appeal  may  order. 

Where  on  appeal  an  injunction  is  granted  but  its  operation 
is  suspended,  tbe  Court  of  first  instance,  upon  subsequent^ 
application  to  it,  has  jurisdiction  to  extend  tbe  period  of 
suspension  (I). 

Sect,  1  of  the  Judicature  Act,  189i,  which  requires  thft 
leave  of  the  judge  or  Court  of  Appeal  to  the  bringing  of 
an  appeal  from  an  interlocutory  order,  expressly  excepts  (infer 
alia)  cases  of  granting  or  refusing  an  injunction. 

(A)   Wilkintim    v.     Cummiiii,    II  (i)  See  (in(f,  pp.  24,  23. 

Ha.  343  ;  Ailatl  v.   Cor/wrndon  /•/  (t)  Shdfer    v.    City    vj   Lm.diat 

Southampton,   16  C.   D.   H3.     See  Electric  Lighting  Co.,  (189J)  2  C3i- 

Neivion  v.  Pender,  27  C.  D.  59.  388  (C.  A.). 

(0  Ord.  L.  r.  lA. 
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The  tdna3  ot  the  order  granting  an  injonction  ahonld  be   Ch»p.  xxiii. 

aach  that  it  is  qnite  plain  what  it  permits  and  what  it '— — 

prohibits.  An  order  which  merely  prohibits  a  man  from  order, 
doinft  what  he  has  no  authority  to  do,  "without  showing 
him  what  are  the  limits  ot  his  authority,  and  leaves  him  to 
find  out  what  is  forbidden  and  what  is  allowed,  is  irregu- 
lar {in).  If,  however,  as  aometimes  happens,  it  is  impoaeible 
for  the  Court  to  define  exactly  the.limits  of  the  right,  an  order 
which  merely  amounts  to  a  declaration  of  right  is  not 
irregular  (n).  In  such  a  case,  however,  the  Court  will  state 
the  reasons  which  have  induced  it^to  come  to  its  conclusion, 
and  the  manner  in  which  it  appears  to  the  Court  that  what 
seems  an  evil  may  be  remedied  (o). 

The  orders  pronounced  by  the  CoUrt  upon  application  for 
interlocutory  injunctions  have  varied  at  different  times  (^). 
Under  the  former  practice  the  form  usually  adopted  was 
*'  until  the  hearing  of  the  cause."  Under  the  present  practice 
it  is  "  until  judgment  in  this  action,  or  until  further  order," 
to  show  that  the  injunction  is  not  to  extend  beyond  the  date 
when  judgment  is  given,  unless  then  continued,  nor  until 
judgment  if  discharged  previously  by  order  of  the  Court  (q). 

Though  an  injunction  restraining  the  act  complained  of  is 
claimed  against  the  defendant  alone,  the  order  will,  if  necessary, 
be  extended  to  his  eervants,  workmen,  and  agents  ;  and  it  is  of 
course  to  insert  these  words  (r). 

An  order  for  an  injunction  having  been  obtained,  it  should  SeiriM  of  order 
he  drawn  up,  passed,  and  entered  without  delay  («).  In  cases  Kot^™°''™' 
where  the  matter  is  so  urgent  that  the  object  of  the  injunction  '"Jm""*"'""- 

(m)  Cothrr   v.   Midland  Baiiiimy  2  J.  £  H.  363  ;  4  D,  F,  &  J.  350. 

Cn.,   2  Ph.  472;   Ward^.i  <>f  Mver  (o)  AU.-Qen.y.  L<mdimundti,.,Uh 

Ifarbour  v.  London,   Chatham,  and  Wfittni  Bailiixiy   Co.,  3  De  G.  &  S. 

Dover   Railway  Co.,  3  D.  F.  &  J,  439,  444,  per  Knight- Bruce,  V.-C. 

364;  Loa>   v.  Innn,  4   D.  J.  &  S.  {p)  Lane  v.   NtwdigaU,  10  Vea. 

293 ;  Hadettt  v.  Bain,  20  £q.  499 ;  192. 

Parser  v.  Fir$t  Avenue  HoM  Co.,  (j)  1  Set.  521. 

24  C.  D.  286.  (r)  1  Set.  521. 

{li)  Elliott  y.NotthEanUrn  Rail-  f«)  See    Batemait    v.     Wiatt,    U 

iwry    Co.,    10   H.   L.    333;    North  Beev.  587. 
Ea»trTH  Railway  Co.  v.   Crouhind, 
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"^a^  ^"^'  ■^'8*'''  ^®  defeated  il  the  party  were  bound  to  wait  till  the  order 

could  be  passed,  the  practice  is  to  serve  the  party  personally 

with  notice  in  writing  that  the  injunction  has  been  ordered, 
and  that  it  will  he  sealed  and  served  as  soon  as  it  can  be 
passed  through  the  offices,  or  elae  to  procure  a  transcript 
of  the  minutes  of  the  order  signed  by  the  registrar,  and 
to  serve  the  same  personally  by  delivering  a  copy  of 
it,  showing  at  the  same  time  the  original  transcript  so 
signed  (f).  In  country  cases  the  terms  of  an  injunctioD  are 
usually  communicated,  as  soon  as  it  is  granted,  by  telegraph 
to  an  agent,  who  prepares  therefrom  and  serves  formal  notice 
of  the  order  (u). 

The  order  when  drawn  up  should  be  served,  and  soch 
service  should  be  personal  (x),  and  is  effected  by  delivering  to 
or  leaving  with  the  person  enjoined  a  true  copy  of  the  order 
indorsed  in  the  manner  before  mentioned,  and  at  the  same 
time  exhibiting  to  him  an  authenticated  officecopy  thereof  ($)< 
If  it  can  be  satisfactorily  made  to  appear  that  the  defendant 
is  keeping  out  of  the  way,  the  Court  may  make  such  order 
for  substituted  or  other  service,  or  for  the  substitution  of 
notice  for  service  by  letter,  public  advertisement  or  otherwise, 
as  may  be  just  {z). 

The  Court  has  full  jarisdiction  to  deal,  at  its  discretion, 
with  the  costs  of  a  motion  for  an  injunction  on  notice,  at 
the  time  of  the  application  (a).  But  inasmuch  as  it  may 
ultimately  turn  out  that  the  merits  of  the  case  are  different 
from  what  they  appear  to  be  at  the  time  of  the  applica- 
tion, the  usual  course  of  the  Court  is  to  order  that  the 
costs  of  the  application  shall  be  costs  in  the  cause  (b).  •  As 


(()  KimpUm  v.  Eve,  2  V.  4  B. 
349 ;  VaiuaTtdau  v.  BoK,  2  J,  &  W. 
264  ;  M'NtiU  v.  Garralt,  Cr.  &  Ph. 
98;  Oooch  v.  Marshall,  8  W.  K. 
410. 

(n)  Dan.  Ch.  Pr.  1368,  n. ;  and 
see  Ex  parte  Langiey,  13  C.  D.  110 
(C.  A.) ;  n.  T.  A.  *  Co.,  (leOO)  1 
Ch.  p.  487. 

»■)   romanrfaiiv./toef,  2  J.&W. 


264;  Oooeh  v.  Marthall,  8  W.  B. 
410.    Se«,  however,  pott,  p.  bH. 

(y)  Oni.  LXVII.  1. 

C^)  lb.  6. 

(a)  Pearce  v.  Wycombe  Saitimg 
Co.,  17  Jur.  660. 

{b)  Maillaiid  v.  Badchome,  IT  L 
J.  Ch.  127,  }>er  Lord  CottenliMn. 
See  Coh*  v.  Sim»,  6  De  0.  M.  *  G. 
p.  11. 
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a  rnle,  no  order  for  payment  of  coats  will  be  made  on  an    C"'?-  Sim. 

,.      ,          *^  •'                                                                       Sect.  1. 
ex  parte  application  (c). — 

Where  upon  an  interlocutory  application  in  an  action  the 
plaintiff  obtains  the  relief  which  be  asks,  and  there  is  not  any 
qaeetion  remaining  open  to  he  decided,  be  should  make  an 
application  to  the  defendant  to  have  the  costs  disposed  of  on 
motion  (c). 

A  man  whose  legal  right  has  been  invaded  is  nnder  no  obliga-  Notice  before 
tton  to  make  an  apphcation  to  the  defendant  before  bringing  necessary. 
bis  action  for  an  injunction  (d).  He  may  on  discovering  that 
the  defendant  has  violated  hia  legal  right  iesae  a  writ  and 
serve  defendant  with  notice  of  motion  for  an  injunction.  He 
is  not  nnder  any  obligation  to  give  the  defendant  notice  and 
ascertain  whether  he  will  do  all  that  is  needed.  It  is  immaterial 
that  the  defendant  may  have  been  acting  in  the  matter  withoat 
any  fraudulent  intent.  The  defendant  mast  pay  the  costs  of 
the  motion  (e). 

If,  however,  the  plaintiff   give  notice  to  the  defendant  Coau  vher« 
that  he  is  violating  his  legal  right  and  the  defendant  on  offend  To    " 
the  receipt  of  the  notice,  offers  to  enter  into  an  undertaking  ■"'""'■■ 
or    submit   to   an   injunction,   the   plaintiff   if    he    proceeds 
with    the   action   will   not    have   his    subseqaent    costs  (/). 
But  if  the  defendant  on  the  receipt  of  the  notice  do  not 
offer  to  the  plaintiff  the  redress  to  which  he  ia  entitled, 
the  plaintiff  may  go  on  with  the  action  and  will  be  entitled 
to  his  costs  ig). 

In  dealing  with  the  costs  of  a  motion,  the  Court  is  generally  Buie*  lud  dowu 
guided  by  the  following  rules  laid  down  by  Sir  John  Leach  lLcIi mIo 
in  1  Sim.  &  St.  857  : — 1.  That  the  party  making  a  successful  "'"^ 
motion  is  entitled  to  bis  costs,  as  costs  in  the  cause;  but 
the  party  opposing  it  is  not  entitled  to  his  costs,  as  costs 

(e)  Soimentehtin  v.  SarttaTd,  57  630. 

L.  T.  N.  8.  712.  (/)  See   Upman  v.  Forester,  2J 

(d)  Burgete  t.  SiU,  26  Beav.  244.  C.   D.  231 ;    and  Jenkia*  v.  Hope, 

(e)  Upman  v.  Foreiler,  24  C.  D.  (1896)  I  Ch.  278. 

231;     IFiftnan    v.    Oppenheim,     27  (jf)   Cooper    v.    U'kittiiiffham,    15 

C.  D,  260.    See,  however,  American      C.   D.   606.      But    see    Walter    v. 
Tobacco  Co.  T.  Guest.  (1892)  1  Ch.      Stemkopff,  (1892)  3  Ch.  489. 
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Chm^  xxin.  in  the  cause.     2.  That  the  party  making  a  motion  which 

~ fails  is  not  entitled  to  his  costs,  as  costs  in  the  cause ;  bnt 

the  party  opposing  it  is  entitled  to  his  costs,  as  costs  in  the 
cause.  3.  That  where  a  motion  ia  made  by  one  party  and 
not  opposed  by  the  othet,  the  costs  of  both  parties  are  costs 
in  the  cause  (h). 

But  there  are  several  esceptions  to  these  rules.  If  a  defen- 
dant unsuccessfally  resists  a  motion  for  an  injunction  but 
succeeds  at  the  hearing  and  gets  the  costs  of  the  acUon,  hie 
costs  of  the  motion  will,  notwithstanding  the  first  of  the  above 
rules,  be  costs  in  the  cause  (t)>  So  also  where  the  motion  for 
an  injunction  stands  over  and  the  action  is  ultimately  dis- 
missed with  costs  (^-)-  So  also  where  the  plaintiff,  who  nas 
ultimately  successful,  was  ordered  to  pay  the  costs  of  an 
action  up  to  a  certain  day,  it  was  held  that  the  nEaal 
rules  did  not  apply  and  that  he  must  pay  the  coats  of  a 
motion  to  obtain  and  dissolve  an  iBJunction  made  prior  to 
that  day  (O- 

Other  exceptions  to  Sir  John  Leach's  rule  occur : — 1.  Where 
on  the  merits  the  costs  are  reserved  till  the  trial.  2.  Where 
the  motion  is  rendered  necessary  by  the  default  of  the 
moving  party  or  for  some  other  reason  he  is  asking  for 
an  indulgence.  8.  Where  the  motion  is  rendered  necessary 
by  the  opposite  party's  default.  4.  Where  the  motion  is 
irregular  (nt). 

When  the  costs  are  reserved,  they  should  be  reserved  till  the 
trial  or  further  order  and  not  to  the  trial  simply ;  because  in 
the  latter  case  no  order  can  be  made  relating  to  them  unless 

{h)  SeoMaraadcY. JUtvet.B'iiadi.  Mountty   v.  Lord  Lorudale,  6  Ch. 

108,   109;    Oreat   Wnteru  Sailway  143. 

V.  Oxford,   Worcatrr,  Ac,  Bailway  (i)  Sttvent  v.  Kta^ng,  1  Msc  4 

<h.,  fi  De  G.  &  8.  439;  Hind  v.  G.  659. 

Whitmore,  2  K.  &  J.  463.    When  Qc)  BOU    v.    Clifford,    1    3.   & 

the  motion   for   an   injunction    is  H,   7o  ;   Corcoran  v.    Witt,  13  Eq. 

ordered    to    stand    over    till     the  54. 

hearing,    but    no    order    ia    made  (f)   Webster     v,    Mtmby,    4    Ch, 

as  to  the  costs,  and  at  the  hear-  372, 

ing   the   plaintiff    gete    a   decree  (m)  See  Mo;^.  &Wurfa.OT  Costs, 

in  his  favour,  the  motion  ia  sub-  49 — 57, 
etantiallj    a    eucce6sful,[)motion. 
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the  cause  ia  actually  brought  to  trial  (h).    Where  a  motion   *^^''^^3^'^^' 

has  been  ordered  to  stand  to  the  trial,  and  is  not  then  men- 

tioned  to  the  judge,  the  costs  of  such  motion  are  treated  aa 
«ost8  in  the  action  and  taxed  accordingly,  and  need  not  be 
mentioned  in  the  jadgment.  Where,  however,  a  motion  has 
heen  disposed  of,  but  the  costs  have  been  reserved,  such  costs 
are  not  to  be  mentioned  in  the  judgment  or  allowed  on  taxation, 
without  the  special  direction  of  the  judge  (o). 

Where  the  Court  orders  a  motion  to  stand  over  till  the  trial, 
it  simply  reserves  to  itself  the  power  of  dealing  with  the  costs 
of  it  differently  from  the  costs  in  the  cause  (p). 

It  both  parties  are  in  the  wrong,  no  costs  will  be  given  to 
«ither  side  (q).  Parties  coming  for  an  injunction  ex  parte  will 
«ven,  if  successful,  have  to  pay  costa  unless  they  state  their 
«ase  fully  and  fairly  to  the  Court  (r). 

If  the  notice  of  motion  ia  withdrawn  or  the  party  giving 
notice  does  not  appear  at  the  hearing,  he  must  pay  to  the 
respondent  the  costs  incurred  by  him  (g). 

In  order  to  obtain  the  costs  of  an  abandoned  motion,  they 
mast  be  applied  for  not  later  than  the  next  motion  day  after 
that  for  which  the  notice  of  motion  was  given,  otherwise  they 
will  be  refused  (t). 

If,  on  appeal  from  a  motion,  the  Court  of  Appeal  is  of 
opinion  that  the  injunction  was  improperly  granted  in  the 
Court  below,  the  order  made  will  be  reversed  with  the  costs 
incurred  in  the  original  motion  (u). 

The  costa  of  the  motion  may  be  given,  though  they  are  not 

(h)  Itambold  V.  Forttath,  4  Jur.  139. 

N.  S.  608;  Bee  Oardner  v.  Marahdll,  (»)  Berry   v,    Exdtangt    Trading 

14  Sim,  fi-5 ;  Jimtt  v.  Baitm,  10  Co.,  1  Q.  B.  D.  77. 

Ha,  App.  11 ;  eee  further  Morg-  &  (()  Woodenek  v.  Gr/nrd,  etc.,  SaiU 

Wurtz.  on  Costs,  50.  way  Co.,  17  Jur.  33;  Ecde*  v.  Liver- 

(o)  Britiah  Natural,  *c.,  Aiantia-  pool  Borough  Ranh,  John.  402,    3ee 

Hon  1.  BfiwaUr,  (1897)  2  Ch.  531.  as  to  costs  of  abandoned  motion, 

(p)  Singer    v.  AvdtUy,   13  Eq.  Aitktn    \.     Dunbar,    25    W.     E. 

401.  366. 

(q)  nniiard  T.  Hantmi,  21  C.  D.  (it)  Btardmer-v.Londf/nandNorth 

t>9;  Aylwin    v.    Evam,   47  L.   T.  Wtntem  Bailiiiay  Co.,  13  Jur.  327, 

X.  S.  568.  IH.  &Tw.  161. 

(r)  Boldai  v.  Waterloo,  15  W.  E. 
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Chip,  sxiii.   asked  for  in  the  notice  oi  motion  (a;) ;  but  not  if  the  party 
served  does  not  appear  (y). 

In  any  case  where  the  Court  shall  think  fit  to  award  costs 
to  any  party,  the  Court  may  by  the  order  direct  taxation  of 
the  costs  of  snch  party  and  payment  of  a  proportion  thereof, 
or  direct  payment  of  a  sum  in  lieu  of  taxed  coats  and  direct 
by  and  to  whom  the  same  shall  be  paid  (s). 

As  to  the  discretion  of  the  Court  with  regard  to  coats,  see 
Ord.  LXV.,  r.  1  and  the  Judicature  Act,  1890,  a.  6. 

In  regard  to  actions  against  persons  entitled  to  the  benefit  of 
the  Public  Authorities  Protection  Act,  189S,  it  has  been  held 
that  the  word  "  action  "  in  that  statute  includes  all  actioDs  in 
the  Chancery  Division  for  an  injanction,  whether  damages  are 
claimed  in  addition  or  not ;  and  in  any  such  action,  therefore, 
jadgment  (a)  for  the  defendants  carries  the  right  to  an  order 
for  costs  to  be  taxed  as  between  solicitor  and  cUent  (aa). 
TiiiJofqiwBtioni     Parties  seeking  relief  by  way  of  injunction  could  not  under 
to  injancUon      the  old  procedure  have  their  case  wholly  disposed  of  by  the 
'**''*^  Court  of  Chane«ry,  but  were  often  obliged  to  go  to  a  court  of 

law  to  have  other  points  determined  npon  which  their  rights 
depended.  The  course  of  the  Court  of  Chancery  upon  the 
application  for  on  injunction  was  either  to  grant  the  injunc- 
tion, putting  the  plaintiff  to  establish  his  right  at  law  within  a 
given  time  or  to  retain  the  bill  with  liberty  to  bring  an  action. 
If  an  action  at  law  could  not,  in  the  opinion  of  the  Court,  be 
framed  so  as  to  meet  the  question,  it  was  the  course  of  the 
Court  to  direct  an  issue  where  it  saw  clearly  what  the  issne  in 
the  case  was.  Under  the  Judicature  Act,  1673,  however,  eveiy 
branch  of  the  High  Court  of  Justice  has  jurisdiction  to  decide 

(x)  Clarke  v.  Jaquet,  U  BesT.  poration,  (1899)  1  Gh.  1  (C.  A.); 

623 ;    PotiieU  V.    Cockerell,  4    Ha.  Smith  v.  Nortkitack  Dittrid  Coun- 

572 ;  Pearce   v.    Wycombe  Railway  cil,  (1902)  1  Ch.  197. 
Co.,  17  Jut.  660.  (oa)  Harrop  v.  Mayor  of  0*teit, 

(j)  Pratt-v.  B'aitw,  19Beav.261.  (1898)1  Ch.  525.    As  to  tte  power  of 

(z)  Ord.  LXV,  r.  23.  Astodirect-  the  Court  to  deprive  persons  coming 

ing  in  what  proportionB  coeta  shall  within  the  protection  of  56  &  AT 

he  home,  eoe  In  re  Pollard,  W.  N.  Vict.  c.  61.  of  coata  tor  good  cwiae, 

( 1 902)  49.  see  Bottoek  v,  Ramtty  Crban  Didrirt 

(h)  See  Fieldimj  v.  Morley  Cor-  Council,  (1900)  2  Q.  B.  616  [C.  i;. 
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all  qQestions  of  lav  and  fact  on  the  determination  of  which  the   Obap.  xzm. 

title  to  relief  by  way  of  injunction  depends,  and  to  grant  an 

injanction  when  a  proper  case  for  that  relief  is  made  oat. 

Cauees  or  matters  assigned  by  the  Judicature  Act,  1678,  Hoda  of  tritt. 
to  the  Chancer;  Division  are  to  be  tried  by  a  judge  without  a 
jury,  unleBB  the  Court  or  a  judge  shall  otherwise  order  {b). 

The  Court  has  in  such  cases  a  discretion  to  direct  a  trial 
with  a  jury ;  and  where  a  judge  has  in  the  exercise  of  such 
discretion,  directed  a  trial  by  a  jury,  the  Court  of  Appeal  will 
not  interfere  with  tbe  discretion  of  tbe  judge,  unless  it  is  clear 
that  his  discretion  bag  been  wrongly  exercised  (c). 

Under  this  rule  (cc)  the  Court  will  not  order  an  action  to  be 
tried  before  a  jury  unleee  there  is  a  simple  question  of  fact, 
the  verdict  upon  which  would  decide  the  i^ae  in  the  action  ((Q  : 
and  even  in  such  a  case  it  is  a  matter  for  tbe  discretion  of  the 
judge  whether  the  case  should  be  heard  before  a  jury  {«). 

The  Court  or  a  judge  may,  if  it  appear  desirable,  direct  a  Triki  withimt 
trial  without  a  jury  of  any  question  or  issue  of  fact,  or  partly  "  '°^' 
of  fact  and  partly  of  law,  arising  in  any  cause  or  matter  which 
previously  to  the  passing  of  the  Judicature  Act  could,  without 
any  consent  of  parties,  have  been  tried  without  a  jury  (/). 

The  words  "  question  of  fact "  in  this  rule  refer  to  a  question 
of  fact  upon  which  tbe  title  to  relief  depends,  and  not  a  question 
as  to  tbe  amount  of  damages  (^). 

The  Court  of  Appeal  will  not  interfere  with  tbe  discretion  of 
tbe  judge  in  ordering  a  trial  without  a  jury  unless  it  is  satisfied 
on  very  clear  grounds  that  tbe  discretion  of  the  judge  has  not 
been  correctly  exercised  (%). 

The  Court  or  s  judge  may  direct  the  trial  without  a  jury  of 
(6)  Ord.  XXXVI.  r.  3.  W.  E.  368. 

(e)  Hunt  T.  ChambfTi,  20  C.  D.  («)  Gardner  y.  Jay,  29  C.  D.  30; 

p.  369;  and  eee  Ormerod  y.  Tod-      Shf:ppard  v.  Oilmore,  34  W.  R.  179. 
mordm  Mill  Co.,  8  Q.  B.  D.  664  (/)  Ord.XXXVI.  r.  4;  BeeBw- 

(C.  A.) ;  Jenkint  v.Buthby,  (1891)      dier  v.  Biirrell,  S  C.  D.  314;  CooU 
1  Ch.  484  (C.  A.) ;   and  the  judg-      v.  Jnymm,  33  C.  D.  117. 
ment  of  Fry,  L.J.,  in  AH.'Oen.  v.  (g)  Fmnaiy  v.  Clark,  37  C.  D. 

Vyner,  38  W.  E.  195.  184,  187  (C.  A.). 

(cc)  Enle  3  o!  Orf.  XXXVI.  (A)  Burgoine  v.  Moordaff.  8  P.  D. 

(d)  Cardinall    v.     Cardinall,    25      208  (C.  A.). 
C.  D.  772;  Mom  t.  Bradbarn,  32 

K.1.  87 
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''■'^^^i^H-  any  eanee,  matter,  or  issae  requiring  any  prolonged  ezamina- 
tion  of  docnmentB  or  accounts  or  any  scientific  or  local  inves- 
tigation which  cannot  in  their  or  his  opinion  conveniently  be 
made  with  a  jury  (i). 

This  rule  merely  preserves  the  old  practice  of  the  Common 
Law  Courts.  There  was  always  power  in  such  actions  as  are 
referred  to  in  the  rale  to  order  a  trial  without  a  jury.  The 
mle  has  no  application  to  actions  which  apart  from  it  are 
properly  triable  without  a  jury  (k). 

In  any  other  cause  or  matter,  upon  the  application  (within 
ten  days  after  notice  of  trial  has  been  given)  of  any  party 
thereto  for  a  trial  with  a  jury  of  the  cause  or  matter  or  any 
issue  of  fact,  an  order  shall  be  made  for  a  trial  with  a  jury  (0- 

The  words  "  other  cause  or  matter  "  mean  other  than  the 
causes  or  matters  which  are  not  provided  for  by  the  previoos 
rules  (m).  In  cases  which  under  the  former  practice  could, 
without  consent,  be  tried  without  a  jury  the  Court  has  a 
discretion  as  to  ordering  a  trial  with  a  jury,  and  those  vbo 
Bsk  the  judge  to  exercise  the  discretion  must  show  the  judge 
a  reason  for  his  doing  so  (n) ;  and  in  the  exercise  of  this 
discretion  the  Court  will  not  allow  the  matter  to  go  before  a 
jury  unless  in  cases  where  there  is  a  question  to  be  decided 
which  may  be  conveniently  and  better  decided  by  a  jury  than 
by  the  Court  without  a  jury  (o). 

In  every  cause  or  matter,  unless  under  the  provisions  of 
Ord.  XXXVI.  r.  6,  a  trial  with  a  jury  is  ordered,  or  xmier  r.  3 
of  that  Order  either  party  has  signified  a  desire  to  have  a  trial 
witha  jury,  the  mode  of  trial  is  to  beby  a  judge  without  a  jury; 
provided  that  in  any  such  case  the  Court  or  a  judge  may  at  any 

{i)  Ord.  XXXVI.  r.  5.  36  W.  E.  418;  OooU  v.  Itiyram,  35 

(k)  Jenkim  t.  ^uthbff,  (1891)  1  C.  D.  117. 
Ch.  490,  ptr  Lindley,  L.J.  (o)  Batton  v.    Tobin,   10  C.  D. 

(0  Ord.  XXXn.  r.  6.  663,perMaIin8,  V.-C.     StwSBjJ 

(nt)  ;.e.,nileB3,  4aDddof  Ord.  Silbrr,  1  Q.  B.  D.  302;    Wtd 

XXXTI. ;  see  BaHng  v.  N.  W.  of  White,   4    C.    D.    631 ;    Fbieta 

Urugmy    Bailway    Co.,    (1893)    2  IFiHiam*,  12  C.  D.  234;   (7/arfa  ■ 

Q.  B.  400,  4H  (0.  A.).  Skipper,    21    0.    D.    134;    Boriirr 

(fl)  The  Temple  Bar,  U  P.  D.  6 ;  v.  Surrell.  3  C.  D.  514 ;  PeiaT  t. 

ranihaw  T.  Loixkm,  *e.,  Daity  Co.,  Laily,  W.  N.  (1881)  22. 
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time  order  any  cause,  matter,  or  issae  to  be  tried  by  a  judge    <^'t4>-  2ZIIL 

with  a  jury,  or  by  a  judge  sitting  with  aBsessors,  or  by  an  '- 

official  referee  or  special  referee  with  or  without  aBseasors  (p). 

This  rule  applies  to  all  actions  in  the  High  Ooart,  except 
those  in  which  either  party  has  a  right  to  trial  by  jury,  and 
has  insisted  on  such  right  in  the  mode  prescribed  by  Rules  2 
or  6  iq).  The  rule  allows  a  judge  in  bis  discretion  to  direct 
that  a  party  may  have  a  jury  in  cases  in  which  parties  had 
iormerly  no  such  right  (r). 

The  Arbitration  Act,  1889,  provides  that,  subject  to  rules  of  Arbitntiom  Act^ 
Court  and  to  any  right  to  have  particular  cases  tried  by  a 
jury,  the  Court  or  a  jndge  may  refer  any  question  arising  in 
any  cause  or  matter  (other  than  a  criminal  proceeding  by  the 
Crown)  for  inquiry  or  report  to  any  official  or  special  referee  (a). 
The  report  of  an  official  or  special  referee  may  be  adopted 
-wholly  or  partially  by  the  Court  or  a  judge,  and  if  so  adopted 
may  be  enforced  as  a  judgment  or  order  to  the  same  effect  (t). 

This  Act  also  provides  (u)  that  in  any  cause  or  matter 
(other  than  a  criminal  proceeding  by  the  Crown) — (1)  If  all  the 
parties  interested  who  are  not  under  disability  consent;  or 
(2)  if  the  cause  or  matter  requires  any  prolonged  examination 
of  documents,  or  any  scientific  or  local  mvestigation  which 
cannot,  in  the  opinion  of  the  Court  or  a  judge,  conveniently 
be  made  before  a  jury  or  conducted  by  the  Court  through  its 
ordinary  officers;  or  (3)  it  the  question  in  dispute  consists 
wholly  or  in  part  of  matters  of  account,  the  Court  or  a  judge 
may  at  any  time  order  the  whole  cause  or  matter,  or  any 
question  or  issue  of  fact  arising  therein,  to  be  tried  before  a 
special  referee  or  arbitrator  respectively  agreed  on  by  the 
parties,  or  before  an  official  referee  or  officer  of  the  Court. 

An  action  in  the  Chancery  Division,  as  well  as  an  issue  or  TrU  of  aotion 
qneetion  therein,  may  be  ordered  to  be  tried  at  the  assizes  (ir) 

(p)  Ord  XXXn.  r.  7  (a).  Co.,  36  W.  H.  418. 

(7)  Jenldni   v.  Btuhl^,   (1891)   1  («)  Sect  13,  snb-S.  1. 

Ch.  p.  490.  (0  Sttct.  13,  Hub-e.  2. 

(r)  The  Temple  Bar.  11  P.  D.  6;  (u)  Sect  14. 

Coole  T.   Ingrum,   35   C.   D.    117;  (i)   Wood   r.    Eumblet,   6   C.   D 

Fan*hati>    v,    Lotidoa,    Ac.,   Dairy  113. 
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Cli»p.  XXni,        Where  in  an  action  commenced  in  the  Chancery  Division  it 

'■ —  IB  expedient  to  have  all  the  isstieB  tried  by  a  jury,  and  there  ia 

nothing  to  render  it  necessary  that  the  matter  ahonld  come 
back  to  the  Chancery  Division,  the  most  convenient  coDrse 
is   to   transfer   the   action   altogether   to   the   King's  Bench 
Division  (y) . 
SoiMitiiic  The  Judge  in  Chambers  may,  in  such  way  as  he  thinks  fit, 

exp^a^&c,  ka.  obtain  the  assistance  of  aceoontante,  merchants,  engineers,  or 
other  scientific  persons,  the  better  to  enable  any  matter  at 
once  to  be  determined,  and  he  may  act  apon  the  certificate  of 
any  snch  person  (2).  If  npon  the  trial  of  an  action  there  is 
such  a  conflict  of  evidence  that  the  opinion  of  an  independent 
anrveyor  or  scientific  expert  becomes  necessary  ior  the  Court 
to  come  to  a  conclusion  as  to  questions  of  fact,  such  qaestioDB 
may  be  referred  for  inquiry  and  report  to  a  special  referee  (a). 
A  surveyor  so  appointed  acts  in  a  (}U4Ut-judicial  capacity,  and 
is  not  subject  to  examination  as  a  witness  (b). 

Where  a  plaintiff  has  proved  his  right  to  an  injunction 
against  a  nuisance,  it  is  no  part  ot  the  duty  of  the  Conit 
to  refer  it  to  an  expert  to  report  as  to  the  beat  mode  lA 
abating  the  nuisance  (c). 
lupeotioifa  By  Ord.  L.  r.  8,  power  is  given  to  the  Court  or  a  judge  npon 

the  appUcation  of  any  party  to  a  cause  or  matter,  and  upon 
such  tatms  as  may  aeem  just,  to  make  any  order  for  the 
detention,  preservation,  or  inspection  of  any  property,  being 
the  subject  of  auch  cause  or  matter,  and  for  the  purpoee 
aforesaid  to  authorise  any  person  or  persons  to  enter  upon  or 
into  any  land  or  building  in  the  poaaession  of  any  party  to 
such  cause  or  matter,  and  to  authorise  any  aamplea  to  be 
taken  or  any  observation  to  be  made  or  experiment  to  be 


(y)  Hunt  v.  Chamben,  20  C.  D. 
365 ;  Mangan  y.  Mtt.  Electric 
Supply  Co., (1891}2Ch.  551  (C.  A.); 
Forrtiter  v,  Jojtit,  W.  N.  (1899), 
p.  76 ;  and  aee  Old.  XLIX.  r.  3. 

(i)  Ord.  LV.  r.  19. 

(a)  Ciitr  V.  Midland  Railway  Co., 
27  Beav.  247  ;  Cariwright  v.  Latt, 
Set.  362;   Cravm  v,  Kay,  ib.  498; 


Bmder  v.  Saittard,  2  0.  D.  69o. 
Set.  382 ;  BaditeU  t.  Anilia,  ix., 
Fahrik  t.  LevinOtin,  24  0.  D.  153, 
W.  N.  (1883)  62. 

(6)  Broder  v.  Saillard,  24  W.  B. 
456. 

(cj  Att.-Qai.  v.  CW»«y  Babh 
Atylumy  4  Ch.  146;  me  anU,  p.  125- 
See,  howerer,  pott,  p.  590,  note  {It), 
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tried,  which  may  be  necessary  or  expedient  for  the  purpose  of   dug- xxm. 
obtaining  full  information  or  evidence  (ij).  

Under  this  rule  the  Court  may  grant  an  interim  injunction 
to  restrain  a  defendant  from  ceasing  to  pump  water  out  of  a 
mine  in  order  to  preserve  it  from  injury  (c). 

An  application  for  an  order  for  inspection  may  be  made  by  AppJiostion  for 
any  party  to  the  cause.  It  may  be  made  after  notice  to  the  ""P*™"- 
defendant  at  any  time  after  the  issue  of  the  writ.  If  it  be 
made  by  any  other  party,  it  must  be  made  on  notice  to  the 
plaintiff  and  after  appearance  by  the  party  making  the 
application  (/).  The  application  may  be  made  by  motion  or 
summons.  It  is  usually  made  on  application  for  an  inter- 
locutory injunction,  but  it  is  immaterial  at  what  stage  of  the 
proceedings  the  application  is  made. 

Upon  an  application  for  the  order  the  Court  looks  at  the 
nature  of  the  action,  the  purposes  for  which  it  is  sought,  and 
whether  the  case  is  such  that  the  Court  is  authorised  in 
making  the  order  (,9).  If  the  Court  is  of  opinion  that  an 
inspection  is  not  necessary  to  enable  the  party  who  makes 
the  appUcation  to  establish  his  ci^e,  the  order  will  not  be 
granted  (/<). 

The  application  for  an  order  for  inspection  should  ordinarily 
be  on  notice,  but  under  special  circumstances  it  may  be  made 
ex  parte  {i). 

The  Court  of  Chancery  had  no  inherent  power  to  ascertain  D 
the  amount  of  damages  sustained  by  reason  of  tortious  acts 
unattended  with  profit  to  the  wrongdoer.   But  the  jurisdiction  to 
give  and  assess  damages  in  respect  of  such  acts  was  conferred 

((i)  See  M  to  coats,  MiUhfll  r.  C.  D.  438.  443  (C.  A.). 

Daria,  Main  CUiery  Co.,  10  Q.  B.  (/)  Ord.  L.  r.  6. 

D,  467.     Ai  to  the  power  of  the  (j)  See   Lamb   y.    Beaumont,   27 

judge  before    whom    a   cause    or  C.  D.  3d6,  for  an  order  giving  the 

matter   is   heard,   to   inspect  an;  plaintiff  leave  to  ent«r  upon  the 

property  or  thing  concerning  which  defendant's  land  and  excanite  for 

any  question  may   arise   therein,  the  purpoee  of  inspection, 

see  Ord.  L.  r.  4 ;  and  eee  L'.udou  (A)  Barlom  v.  Bailey,  16  W.  B. 

Oaieral    OmnibM     Co.    t.    Laitll,  783,  W.  N.  (1870)  136. 

(1901)  1  Ch.  135  (C.  A.).  (i)  Henimtij  v.  Bohman,   W.  N. 

(«)  Sfrellty  v.   I'rarxm.  15  C.  D.  (1877)  14. 
113;  and  see  I'ohni  v.  Oniy,  12 
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Ohw  xxni.  on  the  Court  of  Chancery  by  Lord  Cairns'  Act,  21  &  22 

— -^ —  Vict.  c.  27-    It  was  declared  by  sect.  2  of  that  statute  that  io 

all  casea  in  which  the  Court  of  Chancery  has  jurisdiction  to 
entertain  an  application  for  an  injunction  against  a  breach  of 
any  covenant,  contract,  or  agreement,  or  against  the  commis- 
Bion  or  continuance  of  any  wrongful  act,  or  for  the  specific 
performance  of  any  covenant,  contract,  or  Bgreement;,  the 
same  Ooort  may  award  damages  to  the  party  injured,  either 
in  addition  to  or  in  substitution  for  such  injunction  or  specific 
performance,  and  such  damages  may  be  assessed  in  such 
manner  as  the  Court  shall  direct. 

Though  this  clause  of  Lord  Cairns'  Act  has  been  repealed 
by  46  &  47  Yict.  c.  49,  b.  8,  the  jurisdiction  seems  to  be 
preserved  by  sect.  5  of  the  same  statute  (k).  It  is  not,  how- 
ever, necessary  to  have  recoufse  to  Lord  Cairns'  Act,  for  the 
High  Court  of  Justice  has  now  full  power  under  the  Judicature 
Act,  1878,  to  give  either  an  injunction  or  damages  (I) ;  and  the 
Court's  power  is  larger  than  the  power  it  possessed  under 
Lord  Cairns'  Act,  for  under  Lord  Cairns'  Act  the  plaintiff  had 
first  to  make  out  that  he  was  entitled  to  an  equitable  remedy 
before  he  could  obtain  damage  (m). 
CuufMittiiau  Id  determining  whether  it  shall  grant  an  injunction  or 
damages  in  lieu  of  an  injunction,  the  Court  exercises  a  discre- 
tion. But  this  discretion  must  he  a  judicial  discretion  exercised 
according  to  something  like  a  settled  rule  in  such  a  way  as  to 
prevent  a  man  doing  a  wrongful  act  and  thinking  that  he  can 
pay  damages  tor  it(n).  If  the  injury  complained  of  is  of  a 
veiy  material  nature,  it  is  contrary  to  the  practice  of  the  Court 
to  give  damages  in  lieu  of  an  injunction  (o).    Damages  may 

(i)  Saytrt  t.   CoUi/fr,  28  0.  D.      C.  D.  378;  Orteiiwood  v.  Honuty, 
103  (0.  A.);  Drtyfut  v.  Fermnan      33  0.   D.  471;  Martin  v.  Pria, 
Ovano  Co..  42  0.  D.  p.  73 ;  Skd/er      (1894)  1  Ch.  276.  288. 
T.  City  of  Lendmt  Eleelric  Lighting  (o)  KreM    v.    BurrtU,   7   C.   D. 

Co.,  (1893)  1  Ci.  287.  61!.    II    C.   D.    M6;    Hollani  t. 

(0  lb.  WorUy,  26  C.  D.  678 ;  Oremtnooi 

(m)  Elmart  t,  Pirrie,  57  L.  T.      t.  Homtey,  33  C.  D.  471 ;  UarUt 
363.  per  Kay,  J.  v.  iVw*.  (1894)  1  Ch.  276 ;  SW/o- 

(n)  STnith  V.  Smith.  20  Eq.  W6;      v.  City  of  London  EUetrie  Lightaig 
Erehl  T.  Bwrrlt,  7  0.  D.  651.  U      Co.,  (1895)  1  CK  287. 
0.  D.  146;  Hdland  t.   Worley,  26 
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be  given  instead  of  an  injunction  when  the  fotlowing  reqtiire-    '^''^^^' 

menta  are  found  in  conjunction,  viz.,  where  the  injury  ia: 

(L)Bmall;  (ii.)capable  of  being  estimated  in  money;  (iii.)  capable 
of  being  adequately  compensated  by  a  small  sum ;  and  (iv.)  when 
an  injunction  would  be  oppressive  (p). 

In  a  case  of  continuing  actionable  nuisance,  damages  instead 
of  an  injunction  will  only  be  given  in  very  exeeptional  circum- 
BtanceB  (q) ;  and  it  seems  that  there  is  no  jurisdiction  to  give 
damages  in  respect  of  a  threatened  injury,  where  no  wrongful 
act  has  been  committed  (r). 

Acquiescence  is  one  of  those  circumstances  which  the  Court 
takes  into  consideration  ui  deciding  whether  it  should  give 
damages  or  an  injunction  (a). 

In  order  that  damages  should  be  an  adequate  substitute  for 
an  injunction,  they  must  cover  the  whole  area  which  would 
have  been  covered  by  the  injunction.  They  must  comprise  as 
well  the  damages  for  wrongful  acts  continued  up  to  the  time 
of  trial  as  for  those  which  had  taken  place  before  the  issue  of 
the  writ  (t).  If  the  wrongful  act  has  come  to  an  end  before 
the  trial,  the  Court  has  jurisdiction  nevertheless  to  assess  Uie 
whole  of  the  damages  accrued  {■»). 

In  a  case  in  which  an  injunction  was  granted  to  restrain  a 
tr^pass,  it  was  held  that  as  the  right  to  the  injunction  depended 
on  the  fact  that  there  was  no  proper  compensation  in  damages, 
damages  would  not  be  awarded  in  addition  to  the  in j  unction  (x). 

Where  there  is  no  difficulty  in  assessing  damages,  the  judge 
will  assess  them  at  the  trial,  and  thus  save  the  expense  of  an 
inquiry  (y). 

(p)  Shfl/tr    V.    City   of   London  Lighting  Co.,  (1896)  1  Ch.  p.  322. 

EltcMc  Lighting  Co,,  (1895)  1  Cb.  (()  Fritz  v.  HoUai,  14  C.  D.  643  ; 

p.  322.  Okajmtan   v.   Auckland   Union,    23 

(g)  Shel/er    T.    City    of  London  a  B.  D.  294,  298 ;  and  see  Ord. 

EUetHc  Lighting  Co.,  (1895)  1  Ch.  XXXVI.  r.  58. 

p.  287.  (u)  Fritzv.Sobion,  supra ;  Dav«tt- 

(r)  Drtyfu*   v.    Peruvian   Quano  port  v.  Ryland,  1  Eq.  302. 

Co.,  43  C.  D.  318  (C.  A.) ;  but  see  (i)  Bardlet/  t.  Lord  GranvilU.  24 

MarHny.  Price,  (1894)  1  Ch.pp.  284,  W.  E.  528.     Sed  quare. 

286(0.  A.).  ((/}  Crawfi'Td  v.  Homtta  Sttam, 

(«)  SoyersT.  C'oWyw,  28C.D.I03;  itt.,  Co.,  W.  N.  (1876)132;  Holland 

Shel/er  v.  City  of  London  EUetrie  j.  BVJey,  26  0.  D.  687. 
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ci^^Pl^^^L       An  inqniry  aa  to  damages  will  not  be  directed  in  addition  to 

the  account  {2).    Nor  will  an  inqniry  aa  to  damages  be  directed 

where  the  plaintiff  has  opened  a  case  of  aubstantiat  injui; 
entitling  him  to  an  injunction  and  damagea  and  has  failed 
to  prove  substantial  injury  (a).  When  the  plaintiff  faik 
on  the  merits  at  the  trial,  the  defendant  is  entitled  to  on 
inquiry  on  plaintiff's  undertaking  as  to  damages  auatained 
by  him  by  reason  of  the  interlocutory  injunction  {b) ;  onless 
there  are  special  circnmataQces  disentitling  him  to  sncb 
inquiry  (c). 

To  entitle  a  party  to  damages,  it  is  not  necessary  that 
damagea  should  be  specifically  prayed  for.  Damages  may  be 
had  under  the  prayer  for  general  relief  {d).  A  man  who  has 
brought  an  action  for  relief  and  damages  does  not  lose  his 
right  to  damages  because  performance  has  been  obtained  from 
the  defendant  before  the  suit  comes  to  a  hearing  (e). 
Appeal  OD  An  appeal  will  not  lie  on  the  question  of  the  amount  of 

danwge.  damages  unless  it  appear  that  the  Court  below  has  acted  on  a 

wrong  principle  in  arriving  at  such  amount  (/). 


SECTioM  n. — masoLUTioN  op  injonction. 

An  interlocutory  injunction  may  be  dissolved  at  any  time 
before  judgment  in  the  action.  A^ defendant  who  wishes  to 
have  an  injunction  disaolved  must  serve  the  plaintiff  with 
notice  of  motion  for  that  purpoae.     If  other  parties  are 

(z)  Dt    Vitrt  V.  SetU,  L.  E.  6  1018;  and  Boe  poe(,  sect.  v.  of  this 

H.  L.  321.  chapter. 

(a)   Kino    V.   SudJctn,    6    C.    D.  (d)  Ca«on v.  TlyM,  32 Beav. 266; 

165.  BttU  V.  NeiiMm,  3  Ch.  441 ;  Lady 

(h)  lb. ;  Bou  T.  Bvaion,  W.  N.  Sianlry  \.  Lord  Bhrewtbury,  19  Eq. 

(1888)   55;     Griffith    t.    Slake,    27  616. 

C.  D.  p.  477.  (e)  Cory  t.  Thamtt  Iron,  ic,  C\, 

(c)  SmitA  V.  Day,  21  C.  D.  421 ;  11  W.  B.  589. 

Oriffiih    T.   Blake,   ante;    and    see  (/)  Ba«  v.  ^y,  22  W.  B.  283. 
Bingley    v.    Marihall,    11    W.    B. 
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interested  with  the  applicant  as  co-defendants,  it  may  be    d^-  xxm. 
necessary  to  serve  them  also  with  the  notice  of  motion  (3). '■ — 

"Where  an  interim  order  has  been  obtained  by  plaintiff,  and 
simnltaneooB  applications  are  made  for  an  injunction,  and  to 
discharge  the  order,  the  plaintiff  is  entitled  to  begin  [h). 

An  injunction  cannot,  on  the  motion  to  dissolve,  be  sustained 
on  gronnds  not  raised  by  the  statement  of  claim  (t) .  Nor  is  it 
competent  for  the  plaintiff,  on  the  motion  to  dissolve,  to  make 
8  new  case  (k). 

Unless  the  Court  gives  special  leave  to  the  contrary,  there 
most  be  at  least  two  clear  days  between  the  service  of  notice 
of  motion  to  dissolve,  and  the  day  named  in  the  notice  for 
hearing  the  motion  (l).  If  special  leave  be  given  by  the  Court, 
the  leave  must  be  stated  in  the  notice  (m) .  The  notice  should 
be  given  for  one  of  the  days  appropriated  to  the  hearing  of 
motions  (n) ;  but,  if  a  case  of  urgency  be  made  out,  leave  may 
be  had  from  the  Court  to  give  notice  of  motion  for  a  day  not 
appropriated  to  the  hearing  of  motions.  The  notice  should 
state  that  the  motion  is  with  leave  (o).  The  plaintiff  is 
sometimes  required  by  the  interim  order  to  undertake  that  he 
will  accept  short  notice  to  discharge  the  order  (p). 

In  cases  where  an  injunction  has  been  obtained  ex  parte, 
the  Court  will,  where  an  application  is  made  on  counter- 
affidavits  to  dissolve  the  injunction,  entertain  the  application 
immediately,  and  will  not  give  the  pluntiff  time  to  file  affidavits 
in  reply,  unless  it  shall  be  of  opinion  that  justice  requires  that 
he  should  have  time  allowed  him  for  replying  to  the  affidavits. 

The  motion  to  dissolve  should  be  made  before  the  Court  by 
which  the  injunction  was  granted  {q).  But  if  the  cause  has 
been  transferred  to  another  branch  of  the  Court  the  application 

(s)  Service  T.  Caataneda,  9  Jur.  (to)  HM  v.  liimmdl,  2  M.  4  C. 

367.  Ml. 

(A)  Frattrv.  BTiaflfji,  2  H.  &  M.  {»)  Steedman   t.    Poole,   11    Jur. 

10.  555. 

(i)  Bitrdat  T.  Hatf,  4  D.  J.  &  S.  (o)  Sill  t.  BtmmeH,  2  Jur.  45. 

41,  ante,  pp.  558,  564.  (p)  1  Set.  518. 

(i)  Barker  v.  North  Staffordthirt  [q)  Paredes  v.   Lixardi,   9  Beav. 

Bailway  Co.,  5  Bs.  Ca.  401.  490.     See  Hammmid  v.   Smith,   15 

(f)  Ord.  LEE.  r.  5.    See  p.  556.  L.  J.  Ch.  40. 
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Ohap.  xxni.   may  be  made  to  that  braneli  of  the  Court  to  which  the  canse 

has  become  attached  (r).     Where,   on  appeal,  an  injnnctioa 

was  granted  bat  its  operation  was  suspended,  it  was  held  ttmt 
an  appKcation  for  the  tmrther  suBpension  of  the  injaaction 
might    have    been    properly    made    to    the    Court  of  first 
instance  (a). 
EridsDoe  Upon  motion  to  dissolve,  the  plaintiff  has  no  right  to  insiBt 

to  diEuire.  that  the  motion  shall  stand  over  in  order  to  give  him  time 
to  cross-examine  witnesses  who  have  made  affidavits  for  the 
defendant  (t) :  affidavits  filed  in  support  of  statements  intro- 
daced  by  amendment  after  injunction  granted,  and  tending  to 
support  the  injrniction,  cannot  be  read  on  motioD  to  dissolve 
that  injuuction  (u). 
Motioa  (0  If,  on  the  motion  to  dissolve  an  ex  parte  injunction,  it  appear 

injiutctJDDi.  that  the  plaintiff  has  misstated  his  case,  either  by  misrepresen- 
tation, or  by  the  suppression  of  material  facts,  so  that  an 
injunction  has  been  obtained  which  would  not  have  been 
obtained  if  a  more  accurate  statement  of  the  case  had  been 
made,  the  injunction  will  be  dissolved  on  that  ground  alone  (x). 
The  plaintiff  will  not  be  allowed  to  maintain  it  on  the  merits 
then  disclosed  (jf).  Nor  can  he  be  heard  to  say  that  he  was 
not  aware  of  the  importance  of  the  facts  so  misstated  or  con- 
cealed (2),  or  that  he  had  forgotten  them  (a).  A  motion  to 
discharge  an  ex  parte  injunction  on  the  ground  of  its  having 
been  obtained  by  misrepresentation  is  proper,  though  the 
injunction  is  about  to  expire  (ft). 

(r)  Slurgam  V.Hooker,!  Do  Q.&  (1891),  p.  108;  SeAmtHm  t.  Fodfa, 

S.  484.  W.  N.  (1893),  p.  64. 

(«)  Shel/er    v.    Cilff    of    London  (y)  Att.-Oen.   v.    Corporation  of 

Electric  Lighting  Co.,  (1895)  2  Ch.  Liverpool,  1  M.  &  C.  211 ;  Oiifefii' 

388  (C.  A.).  v.  t'oofe,  7  Ha.  94 ;  Dalglitkv.Jarnt, 

(t)  NormanvilU   T.   Stanning,   10  2  Meo.  &  G.  238. 

Ha.  App.  20.  (*)  Dntgliah  t.  Jarvit,  2  Hao.  4 

(u)   Pritiee   AlbeH   v.   Slrange,   1  G.  241. 

Mac.  &  Q.  25,  47.  (a)  CT</ion  t.  JMnnion,  16  Be*T. 

(x)  Brown  V.  Nnoall,  2  M.  &  C.  365. 

570:    CaiUUi  V.   Cook,   7  Ha.   »4;  (i)   WimUedon    Load    Board  J. 

Dalglish  v.  Jarvit,  2  Uao.  &  G.  243 ;  Croydon     Sanitary    Authority,   32 

Boa*  Y.  Bwrton,  W.  N.  (1888)  M ;  CD.  421. 
Boyce  V.  QUI,  64  L.  T.  824,  W.  N. 
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DI880LDTION  OF  INjnMCTION.  OOl 

Bat  even  thoogh  the  afiBdavits  on  which  the  injunction  was    '^'^^"^^ 

obtained  may  not  have  stated  all  the  facts,  there  may  not 

have  been  such  miBstatement  or  sappression  as  to  lead  the 
Cotui  to  grant  the  injanction  (c).  The  plaintiff  is  only  bound 
I^  the  facts  which  he  states,  and  not  by  his  statements  of  the 
legal  consequences  arising  from  the  facts  stated  (<i).  He  is 
not  bound  to  state  facts  supposed  to  raise  some  point  of  law 
in  reality  untenable  (e).  Nor,  indeed,  may  his  ignorance  of 
the  fact,  that  the  act  of  which  he  complained  was  being  put  a 
stop  to  at  the  time  when  he  applied  for  the  injanction,  amoont 
to  such  a  misrepresentation  as  to  lead  the  Court  to  hold  that  the 
injanction  was  improperly  obtained.  It  is  enough  if  the  facts 
were  stated  as  they  were  shortly  before  the  bringing  of  the 
action,  and  that  the  plaintiff  was  not  aware  of  the  fact  at 
the  time  of  the  application  of  any  further  fact  requiring  to  be 
stated  (/). 

The  Court  does  not  deal  with  the  same  severity  and  strict- 
nees  in  the  ease  of  an  injunction  obtained  on  notice,  as  with 
an  injunction  obtained  ex  parte ;  but  the  circumstances  of  the 
case  may  be  such  as  to  call  upon  the  Court  to  visit  the  plaintiff 
with  the  same  severily  (g) . 

A  man  who  has  obtained  an  ex  parte  injanction  which  is  Vhemeepartt 
afterwards  dissolved  on  the  ground  of  concealment  of  material  dlwoiTed!' 
facts,  is  not  precluded  from  n 
injunction  on  the  merits  (k). 

If  an  injunction  has  been  granted  against  two  or  more  whg  miut  m 
pereons,  each  of  them  must  move  to  dissolve.    If  only  one  of 
the  defendants  applies,  the  injunction  will  not  be  dissolved 
as  against  the  others  (i). 

Where  a  stranger  to  the  action  is  affected  by  an  injunction, 
he  may,  it  seems,  apply  to  have  the  injunction  set  aside  {k). 


[«)  Brown  T.  Newall.  2  M.  &  C. 

(g)  Maclarenv.8Uiinton,16'Bea.v. 

57!;     CatUlli    v.     Cook,     7     Ha. 

290. 

89,  M. 

(A)  Filch  T.  Boeh/ort.  18  L.  J.  Ch. 

(d>  Broum  T.  Nrumll,  2  M.  ft  C. 

458. 

6£8. 

(.}  BmmWI  T.  SaJcomb,  3  M.  ft 

(«)  Waton  Y.  An«M,  8  Ch.  1084. 

0.  737,  741. 

(/)  Semph  V.  Ltmdon  and  B.V- 

(A)  Bourbaud     v.    Sourtoud,    12 

minghamBailivat/  Co.,  1  Ba.  Ca.  49S. 

W.  E.  1024. 
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IiTCgnlaiitT  al 
injoDctioQ  nuf 


The  Court  will  not,  on  an  application  to  diacharge  an  order 
for  irregularity,  Bustain  it  on  the  merits  (Q.  Where  an  order 
has  been  made  on  motion  and  affidavit  of  service  in  the 
absence  of  parties,  the  Court  will,  on  proper  application,  give 
the  absent  party  leave  to  move  to  discharge  (m).  An  injnnc- 
tioQ  granted  on  affidavit  will  be  discharged,  if  the  plaintiff 
fails  to  appear  before  an  examiner  to  be  cross-examined  on 
his  affidavits  {n).  So  also,  where  an  ex  parte  injimction  vaa 
granted  upon  the  plaintiff  undertaking  to  amend  the  writ  by 
adding  a  party  as  co-plaintiff  and  upon  the  usual  undertaking 
in  damages  and  there  was  unreasonable  delay  in  making  the 
amendment,  the  injnnction  was  dissolved  (o). 

Although  an  injunction  may  have  issued,  irr^nlarly,  the 
irregularity  may  be  waived  by  any  act  of  the  defendant 
affirming  the  subsistence  of  a  regular  injunction  (p). 

After  long  acquiescence  under  an  order  for  an  injunction,  an 
apphcation  for  dissolving  it  will  not  be  readily  entertained  [q). 
Where  an  order  for  an  injunction  had  been  made  in  a  esse 
where  the  Court  bad  no  jurisdictioD,  Lord  Westbury  would  not 
discharge  the  injunction  on  the  ground  of  the  acquiescence  of 
the  defendant,  but  allowed  it  to  stand,  on  the  plaintiff  entering 
into  a  certain  undertaking  (r). 

A  party  who  has  deliberately  consented  to  a  perpetual  in- 
junction cannot  be  permitted  to  withdraw  his  consent  mere!; 
because  he  has  subsequently  discovered  that  he  might  have  a 
good  defence  to  the  action  (<}. 


431 ;  Bidf/ord  v.  Sfeica,  4  M.  4  C. 
500;  Jenni»g»  v.  BrighUm,  in.. 
Srwtrt  Board,  4  D.  J.  &  S.  'li'  n. : 
Bdl  T.  Htdl  and  Stlhy  Ranway  Co.. 
1  Ba.  Ca.  616. 

(r)  Cardfna]lv.Mol!/}ifux,iJ).T. 
&  J.  117,  123. 

(()  Elias  y.  WHliamt,  M  L  J- 
Ch.  336,  62  L.  T.  N.  S.  38.  See. 
as  to  judgmenta  by  consent,  Am- 
worth  T.  Wilding,  (1896)  1  01.673: 
Wilding  T.  Sanderton,  (1897)  i  d. 
634  (C.  A.). 


(ffl)  Mapp  T.  Elcoek,  22  L.  J.  Ch. 
T07. 

(n)  aCaltaghan  t.  Barnad,  W. 
N.  (1875)  37. 

(o)  Tht  Spaniih  Qmerol  Agtiiry 
Corporation  v.  The  Spauiih  Cor- 
poration, Ltd.,  W.  N.  (1890),  p.  158. 

(y)  Traveri  t.  Lord  Stafford,  2 
Vea.  20;  Vipan  v.  Morllock,  2  Mer. 
476. 

(?)  QlatcoU  V.  Lang,  3  M.  &  C. 
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EFFECT   OF   CBBTAIH    PR0CBEDIN6B   ON    INJCNCTI0K3. 


SECTION   lU. — BPPBOT    OP    CERTAIN   PBOCEEDINtK    ON  1— 

INJUNCTIONS. 

Under  the  former  procednre  an  injunction  was  not  dissolved  Abfttemoat. 
by  the  abatement  of  the  sait  in  which  it  had  been  granted  (t). 
Under  the  present  practice  an  action  does  not  become  abated 
by  reason  of  the  marriage  or  death  or  bankruptcy  of  any  of  the 
parties,  if  the  cause  of  action  surrive  or  continue  ;  but  an  order 
may  be  obtained  that  the  husband,  personai  representative, 
trastee  or  otber  successor  in  interest  of  such  party  be  made  a 
party  to  the  action,  or  be  served  with  notice  thereof  (u). 

A  plaintiff  may,  after  obtaining  an  injunction,  obtain  anEffwtot 
order  to  amend  without  prejudice  to  the  injunction;  and  the'^^^^tj^^  "" 
injunction,  even  if  not  expressly  saved,  will  be  una£Fected, 
unlese  the  record  is  changed,  xir  the  equity  on  which  the 
injunction  was  obtained  is  displaced  or  materially  altered  by 
the  amendment  (x). 

If  the  action  is  dismissed  the  injunction  is  ipso  facto  die*  DUmimi  of 
charged  (^).  A  motion  or  order  for  its  dissolution  is  not 
necessary.  But  the  dismissal  of  the  action  does  not  prevent 
the  plaintiff  from  bringing  another  for  the  same  purpose 
under  a  different  state  of  circumstances  (^),  or  upon  new 
facte  (a). 

If  a  motion  for  an  injunction  has  been  refused  with  costs, 
a  second  motion  for  the  same  object  cannot  be  made  until 
those  costs  have  been  either  paid  or  secured  by  payment  into 
Court  (6). 

(i)  Ftrrand  y.  Hamer,  ilL&C.  (6)   Oldfi^ld  y.   Cobhett,   12  Beav. 

UT.  91  ;   Surdttl  t.  ffay,  33  Bear.  189. 

(u)  Ord.  XVII.  T.  2.  As   to    staying   proceedings  until 

(x)  Harvty  v.  Hall,  1 1  Eq.  3.  coeta  of  former  proceedings  for  a 

^)  f?reen  v.  Pult/ord,  2  BeaT.  70.  similar  object  have  been  paid,  see 

(s)  Mayor  of  LiverjtMii  v.  Chvrley  Martin  t.  Earl  StaiKhamp,  25  C  D. 

ffaterumrA*  Co.,  2  D.  M.  &  G.  852 ;  12{C.A.);  M-Cabe  y.  Bauk  of  Ire- 

Catlelii  y.  Cook.  7  Ha.  69,  99.  land,   14   A.   C.  412 ;  and  «ee  also 

(a)  Atl.-atn.  T.  Sheffield  Qat  Co.,  Ord.  XXYl.  r.  4,  and  the  Vexatious 

3  i).  Ml  &  a.  304,  341.  Actions  Act,  1896. 
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BBCTION    IV. — CONTINUING   OE  ORANTIKO   INJDNCnOKS  AT  THB 
EEARINQ. 

An  injtiDction  which  hftB  been  granted  npon  an  interlocntory 
application  is  superseded  by  the  judgment  in  the  action.  If 
it  18  intended  that  it  should  remain  in  force  it  most  be 
expressly  continued.  Injunctions  are  continued  after  the 
trial  of  the  action  either  provisionally  or  permanently. 
Injunctions  are  made  perpetual  at  the  trial  for  the  purpose 
of  protecting  the  plaintiff,  when  his  right  has  been  established, 
by  putting  an  end  to  harassing  and  veiatioua  litigation,  and 
preventing  the  repetition  of  illegal  and  unauthorised  acts ;  of 
wherever  a  perpetual  injunction  is  the  appropriate  remedy  to 
give  the  plaintiff  the  complete  relief  to  which  he  may  have 
shown  himself  entitled  (c). 

An  injunction  will  be  granted  on  judgment  in  the  action 
when  it  is  necessary  for  the  purposes  of  complete  justice  (d), 
although  it  is  not  claimed  in  the  writ  of  summons  (e). 

As  a  general  rule  an  injunction  can  only  be  made  perpetual 
at  judgment  in  the  action  (/).  But  an  injaoction  may  b; 
consent  be  made  perpetual  on  motion  (g). 

Where  the  mischief  sought  to  be  restrained  has  ceased 
before  the  trial  of  the  action,  the  plaintiff  may  nevertheless 
obtain  his  injunction  (t). 
Declaimtian  of  Where  the  inconvenience  to  the  defendants  from  granting 
an  injunction  would  be  very  great,  the  Court  will  sometimes 
merely  make  a  declaration  of  right  in  favour  of  the  plaintiff, 
without  granting  an  injunction  (k). 

{e)  See  anU,  p.  23.  {«)  Dean  of  Chetter   v.  Sn««.nj 

(rf)  Didcinton  v.  Grand  Jundion  Curporation,  W.  N,  (1901)  179;  85 

Canal  Co.,  IS  Bear.  260.  L.  T.  67 :  but  eee  Dunning  t.  Ont- 

{«)  Seyttrll  v.  Spryt,  1  D.  M.  &  G.  venor  Dairia,   Ltd.,  W.   N.  (1900) 

660;   BUmjUUd  t.  Eyre,   8  Bear.  26fi. 

2M.  {k)  Sae/sftngfm  Fettryv.  fforms 

{/)  Day    T.   8nee,    3   V.    ft    B.  Urhan   Coandl,    (1900)   I   Ch.  6M 

171.  (C.  A.);  8mitk  V.  BaxUr,  (1900)2 

(3)  MoTtM  v.  Pmntm,  12  Beav.  Ch.  138.    Seealaoi£aij/i«dnoPf*i» 

284,  anU,  p.  27.  Council  v.  Woodt,  (1899)  2  Ch.  70S. 


right  inalMid  of 
injimetioii. 
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COHTINOING   OB   OSANTIHO  INJUNOTIONB   AT   THE    HEARING.  691 

The  title  to  an  injunction  at  the  trial  may  be  lost  if  there    "^p-  ^^ni. 
has  been  acqnieacence  j  but  it  seeoiB  that  mere  lapse  of  time  - 


will  not  bar  the  claim  to  an  injuDction  in  aid  of  a  legal  wIS^ 
right,  nnlesB  all  remedy  for  the  enforcement  of  each  right  is 
barred  by  the  Statutes  of  Limitations  (I). 

"Where  the  right  to  a  perpetual  injunction  has  been  estab- 
lished,  the  Court  has  no  jurisdiction  to  compel  the  plaintiff 
to  accept  damages  in  lien  of  an  injunction  {m). 


8BCTI0N   V, — INQUTRT  AS   TO   DAUAOES   WHERE    INJDNCTIOH 
DISSOLVED. 

Though  an  interlocutory  injunction  has  been  granted  on  the 
undertaking  of  the  plaintiff  as  to  damages,  the  Conrt  is  not 
bonnd  to  grant  an  inquiry  as  to  damages  in  every  case  in 
which  the  injunction  is  dissolved,  or  the  action  is  dismissed 
at  the  trial.  The  Court  has  a  discretion,  and  before  it  will 
grant  an  inquiry  as  to  damages  it  must  be  satisfied  that  the 
injunction  was  improperly  obtained  and  that  under  all  the 
circumstances  of  the  case  damages  oaght  to  be  given.  It 
may  happen  that  an  interlocutory  injunction  is  dissolved  for 
delay,  or  for  some  cause  which  disentitles  the  plaintiff  to  an 
interlocutory  injunction,  though  not  to  relief  byway  of  injunc- 
tion at  the  trial.  The  Court  in  such  a  case  has  a  discretion 
whether  under  all  the  circnmstances  the  defendant  ought  to 
have  damages  in  respect  of  the  interlocutory  injunction  having 
been  granted.  Moreover,  the  Court  will  have  regard  to  the 
amount  of  damage ;  if  it  be  trifling  or  remote,  the  Court  will 
not  direct  an  inquiry  as  to  damages  (n). 

in  which,  case  the  Court,  altbaiigh  178;  And  see  ante,  p.  19. 
nuiking  a  declaration  of  right,  re-  (m)   Woodhou»t  v.  Neiary  }iamga~ 

fusedaninjunotioiiaiKmtheground  don,  (1898)  I  Ir.  E.  161. 
thatUiemiechief  oompUinedof  vas         (»)  Smith  t.  Day,  21  C.  D.  421 

trivial.  (C.  A.}- 
(l)  FvUwood  V.  f  uWuwd,  9  C.  D. 
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The  application  for  an  inquiry  as  to  damagea  should  as  a 
-  general  rale  be  made  either  at  the  time  the  iujonctioD  is 
diBBolved  or  at  the  hearing  of  the  cause.  Bat  it  may  be  made 
by  motion  subseqaeDtly  to  the  trial.  There  is,  in  fact,  uo 
absolute  rule  as  to  the  time  within  which  the  application 
should  be  made ;  but,  as  a  general  rule,  the  Court  ought  to  be 
asked  to  enforce  the  undertaking  within  a  reasonable  time 
after  it  is  ascertained  that  the  injunction  has  been  improperly 
granted  (o).  In  Newby  v.  Harritoa  (p),  an  inquiry  was  directed 
after  four  months,  and  special  circumstances  might  induce  the 
Court  to  allow  even  a  greater  delay ;  but  a  very  special  case 
mnet  be  made  out  (9). 

The  damages  mast  be  confined  to  the  loss  which  is  the 
natural  conseqaence  of  the  injonction  under  the  circam- 
stances  of  which  the  party  obtaining  the  injunction  has 
notice  at  the  time  when  he  makes  his  appUcation  (r). 

The  defendant  is  entitled  to  the  benefit  of  the  andertaking 
as  to  damagea  even  though  it  should  be  decided  that  the 
injunction  was  wrongly  granted  owing  to  the  mistake  of  the 
Court  itself  («).  Where  an  injunction  has  been  wrongly 
granted,  an  undertaking  given  by  the  plaintiff  is  equally 
enforceable  whether  the  mistake  was  in  point  of  law  or  in 
point  of  fact.  In  such  a  case  the  Conrt  will  not  as  a  rata 
refuse  an  inquiry  as  to  damages,  anleas  the  damages  alleged 
would  be  too  remote,  if  the  defendant  was  suing  in  respect  of 
them  upon  a  breach  of  contract  (t). 

The  Court  will  not  grant  an  inquiry  as  to  damages  where  it 
can  satisfy  itself  without  such  inquiry  as  to  what  is  the 
amount  of  such  damages  (u). 

(o)  Smith  V.  Dat/,  21  C.  D.  421  As  totbemeaaureof  damagwwh^e 

(C.  A.);  Sx  parU  Hail,  23  C.  D,  an  inquiry  is  directed,  see  ManteU 

644  (C  A.).  r.   Britiih   Linen   Company  Bank, 

{}>)  3D.  F.  £J.  287.  (1892)   3   Ch.    1S9;    BcUtanger  w. 

(5)  Smith  V,  Daf/,  21  C.  D.  421  Btd/ord,  W.  N.  (1893)  57. 
(C.  A.).  (()  Hunt  T.  Hunt.  6i  h.  3.  Ck 

(r)  Smith     T.    Day,    21     C.    D.  289.  W.  N.  (1884)  243. 
421  (C.  A.).       .  («)  Omham  t.  Campbell,  7  C.  D. 

(*)  Griffith  V.  Blak,,  27  C.  D.  474  490.  494  (C.  A.). 
(C.A.);  /f(iiiiv.ffuii(,54L.  J.Ch.289. 
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SBOTtOK    VI. — C0NBEQIIBMCB8    OF    THB   BBBAGH   OP   AN    INJUNCTION     Chip.  XHII. 
OR   BBSTBAINIMQ    OBDEB.  1—- 

An  order  for  an  ininncUon  must  be  implicitly  observed,  and  BieMh  oE 

injuuotioii. 

every  diligence  mast  be  exercised  to  obey  it  to  the  letter  {x). 
However  erroneoiialy  or  irregularly  obtained,  the  order  must  be 
implicitly  observed  so  long  as  it  exists.  A.  party  affected  by  it 
cannot  disregard  it  or  treat  it  aa  a  nullity,  but  must  have  it  dis- 
charged on  a  proper  application  (^).  A  man  who  does  not  obey  ft 
to  the  letter  so  long  aa  it  exists  is  guilty  of  contempt,  unless  there 
be  something  to  mislead  upon  the  plain  reading  of  the  order  (z) . 

An  undertaking  entered  into  with  the  Court  is  equivalent  to,  Brwch  of 
and  will  have  the  effect  of  an  injunction  so  far  that  any 
infringement  thereof  may  be  made  the  subject  of  an  applica- 
lion  to  the  Court  (a).  Bat  where  a  party  had  by  mistake 
consented  to  a  more  extensive  undertaking  than  he  intended, 
the  Court  refnsed  to  enforce  the  part  of  the  ondertaking  which 
had  been  given  by  mistake  {b). 

A  judgment  reqniring  any  person  to  do  any  act  other  than 
the  payment  of  money,  or  to  abstain  from  doing  anything, 
may  be  enforced  by  writ  of  attachment,  or  by  committal  (c), 
and  it  is  usual  in  the  notice  of  motion  to  ask  for  attachment 
or  committal  in  the  alternative  (d).  Committal,  however, 
appears  to  be  the  more  appropriate  remedy  for  breach  of  an 
injunction  (c).  The  proper  method  of  enforcing  an  wmiertaHnjr 
given  to  the  Court,  whether  the  undertaking  be  affirmative  or 
negative,  is  committal,  not  attachment  (ee).     The  notice  of 

(«)  Marding  v.  Pingey,  12  W.  B.  (ft)  Midlin*  v.  Motoea,  11  0.  D. 

6S4  ;    Spokea  t.  Banbary  Board  of  763 ;    and  aee  8aM  t.   Moxon,  Bl 

HeaUh,  I  Eq.  42.  L.  T.  774. 

(y)   WoodinardY.  Earl  of  Lincoln,  (e)  Old.  XLII.  r.  7. 

3Q^K.  626;  RusaAlt.Eatt  Anglian  (^  Oewald    on    Contempt.    2nd 

Bailmay  Co.,   3  Uac.  &.  G.    117.  ed.  91.    For  the  difFereDce  between 

Comp.  Daw  t.  Eley,  3  Eq.  609.  committal  and  attachment,  see  the 

{z)  Spoka   V.  Banbury  Board  of  memoTandmn  on  pp.  259 — 263  of 

Hralth.  1  Eq.  42.  (1893)  1  Ch. 

(a)  Londtm  and  Birmingham  Rail-  (e)  See  Mander  v.  Fakice,  (1891) 

way  Co.  T.   Grand  Janetion   Canal  3  Ch.  p.  491. 

Co.,  1  Ea.  Ca.  241.  jw  Lord  Cot-  («r)  D.  y.  A.  &  Co.,  (1900)  1  Ch. 

tenham.  p.  469. 
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Cbip.  zziii.    motion  for  committal  must  be  personally  served,  but  service 

'-  '  '     .of  tbe  order  in  vhich  the  undertaking  is  embodied  need 

not  be  effected  (/). 

No  bw«cb  till         The  Court  will  not  punish  for  breach  of  an  injunctioti  or 

iDJunetion.         interim  restraining  order,  nnless  it  be  clear  that  tbe  party 

alleged  to  be  in  contempt  knew  that  the  injunction  had  issued, 

or  that   the  order  bad  been  made  (17).     He   ought,  strictly 

speaking,  to  be  served  with  the  order  itself  in  the  manner 

Actnal  Mrviee  nf  already  pointed  out  (ft).     But  if  the  matter  is  very  presBinB, 
ordwnotm.U     ,,  *'   T       ,   ,,  ^        .^     ,,        .,,..■  j       -.u         J 

cMw  raaentuJ.    the  service  of  the  order  itself  will  be  dispensed  with,  and 
service  of  a  copy  of  the  minutes  of  the  order,  or  of  a  notice  of 
its  having  been  obtained,  will  be  sufficient.     An  injuncticm 
operates  from  the  date  of  the  order,  and  not  from  the  time  ol 
sealing.     If,  after  service  of  the  notice  or  the  copy  of  the 
minutes,  the  party  enjoined  acts  in  opposition  to  the  order, 
he  is  guilty  of  a  contempt,  and  may  be  committed  (0- 
It  i«  nfficieni  il      A  committal  may,  indeed,  be  ordered  where  neither  the 
the  order  i«        order  nor  the  minutes  of  the  order  have  been  served,  nor  aoy 
^'*™^'  personal  notice  given,  but  the  party  enjoined  was  in  Court  at 

the  time  the  order  'was  made  (k),  or  received  notice  of  tbe 
order  by  telegram  (If.  If,  indeed,  a  man  remains  in  Conrt 
until  the  order  is  about  to  be  made,  he  cannot,  by  leaving 
before  the  order  is  actually  pronounced,  avoid  its  conse- 
quences (in).  It  is  BuEGcient  that  a  man  has  clear  notice, 
however  given,  of  the  order  (n),  and  knew  that  the  plaintiff 
intended  to  enforce  it  :    and    this  rule  is  not  limited  to 

(/)  D.  V.  A.  <t  Co.,  (1900)  1  Ch.  *  Co.,  (1897)  2  Ch.  219.  222;  and 

484.    But  see  Ealford  v.  Hardy,  see  D.  v.  A.  &  Co.,  (1900)  1  Ch. 

81  L.  T.  721.  p.  487. 

iij)   CaTTOW  T.  Ferrier,   17  L.  T.  (0  ^e   Jiryaxt,  4  C.  D.  88;   & 

N.  S.  536.  3  Ch.  721.  parte  Liniglty.  13  C.  D.  116;  D.  t. 

(/;)  Antf,  p.  572.     As  to  its  not  A.  it  Co.,  (1900)  1  Ch.  p.  487. 

being  necesearyta  serve  an  order  for  (ni)  fftam  v.   Texnanl,  14  Ves. 

the  purpose  of  enforcing  an  under-  136. 

taking  embodied  in  it,  see  supra,  (n)  Hei/ivoiid  t.   tl'ait,  18  W.  B. 

(V)  M'Neil  V.  Oarratt,  Cr.  ft  Ph.  205;  Avory  t.  Andrtwi,  30  W.  S. 

08;    Ooock   T.  Marshall,   8   W.  E.  564;   Tniterf  Tehphimt  Co.  ^.  Dalt. 

410.  25  C.  D.  778  ;  D.  v.  A.  <t  Co.,  (1000) 

(i)  Anon.,  3  Atk.  667 ;  Sitp  V.  1  Ch.  p.  487. 
Harwood,  ib.   564;    ffalt   v.   Trigg 
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cases  in   which  a  breach   is  committed  before  there  has    ciup.  XXHL 

been  time  lor  the   plaintiff   to  get  the  order  drawn  np  and — ' — 

entered. 

The  Court  will  not,  however,  commit  a  man  for  breach  of  an 
injunction,  if  it  be  doubtful  whether,  owing  to  the  conduct  of 
the  plaintiff,  he  may  not  have  been  drawn  into  the  idea  that 
it  was  not  the  intention  of  the  plaintiff  to  enforce  the  injunc- 
tion (o).  Where,  for  example,  in  consequence  of  the  order  not 
being  drawn  up  and  served,  the  defendant  might  ver;  fairly  con- 
sider that  the  plaintiff  did  not  intend  to  proceed  at  all,  it  was 
held  necaasary  before  the  plaintiff  conld  obtain  a  committal 
that  he  should  serve  the  defendant  with  the  original  order  (p). 
80  also,  a  man  who  has  acted  in  breach  of  an  injunction  will 
not  be  committed  for  contempt,  where  he  swears  that  though 
he  had  received  notice  of  it  by  telegram,  he  bond  fide  believed 
that  no  injunction  had  been  granted  and  the  circumstances 
show  that  such  belief  was  not  unreasonable  (g).  If  it  is 
sought  to  commit  for  contempt  a  man  who  after  receiving 
such  notice  disregards  it,  the  Court  must  decide  upon  the  facta 
of  the  particular  case  whether  he  in  fact  had  notice  of  the 
injunction,  and  it  is  the  duty  of  those  who  aslc  for  committal 
to  prove  this  beyond  reaaonable  doubt  (r). 

The  order  for  committal  ia  obtained  upon  motion,  notice  of  Application  to 
which  must  be  served  peraonally  upon  the  party  committing  °''"'°"*' 
the  contempt  (e).  The  terms  of  the  notice  should  be  that  the 
party  "  may  stand  committed  to  HoUoway  prison  for  breach  of 
the  injunction  "  (t).  If  the  breach  has  been  committed  by  a 
person  not  named  in  the  order,  the  notice  of  motion  must  be 
that  he  may  be  committed  for  his  contempt  in  knowingly 
aasiating  in  the  breach  (u).  The  Court  haa  undoubted 
jurisdiction  to  commit  for  contempt  a  person  not  included  in 

(o)   I'nitfd  Telepkont  Co.  v.  DaU,  488 ;  JTopr  t.  Camrgif,  7  Eq.  260 ; 

2SC.  D.  778.  Jtfandei-T.  ^^^^.(IfiSljaCt.  488; 

(p)   Woody.  Downtt,  I8V08.  522;  NrleonY.  IT'w»«am, W.N. (1890) 216. 

Fan  Sandau  v.  Boit,  2  J,  4  W.  264.  (()  1  Set.  743. 

(7)  Ex  r<"^<  Lanyhy,   13  C.  D.  («)  Lord    WalMty   v.    Earl    of 

110-  Morniiigton,    11    B«iT.    180,    181; 

{r)  lb.  Staumrd  v.  Paterion,  (1897)  1  Ch. 

(t)  AngeriUin    v.    H„ni,    6   Vw.  546  (C.  A.). 

88—2 
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Ohip.  znii.   an  injanction,  and  not  a  party  to  the  aotioD,  who,  knowing  of 

— —  the  injanction,  aids  and  abets  a  defendant  in  committing  a 

breach  of  it  (x).  There  is  a  clear  distinction,  however,  between 
a  motion  to  commit  a  man  for  breach  of  an  injanction  on  the 
ground  that  he  was  bound  by  the  injaaction,  and  a  motion  to 
commit  a  man  on  the  ground  that  he  has  aided  and  abetted  a 
defendant  in  a  breach  of  an  injanction.  In  the  former  case, 
the  order  for  committal  is  made  to  enable  the  plaintiff  to 
get  hiB  rights  ;  in  the  latter  caae,  the  order  is  made  becanse  it 
is  not  for  the  public  benefit  that  the  coarse  of  jastiee  should 
be  obstructed  (a;). 

If  it  can  be  satisfactorily  shown  that  personal  service 
of  the  notice  of  motion  to  commit  cannot  be  efiFected,  the 
plaintiff  may,  on  a  proper  case  being  made  out,  obtain  an 
order  (y)  for  substituted  or  other  service  or  for  the  substitntioB 
of  notice  for  service  by  letter,  public  advertisement,  or  other- 
wise, as  may  seem  jaet,  and  upon  affidavit  of  such  service 
an  order  for  committal  of  the  party  gailty  of  contempt  may 
be  made  {z) . 

A  notice  of  motion  tor  committal  or  attachment  must  state 
in  general  terms  the  grounds  of  the  application,  and  where 
any  such  motion  is  fonnded  on  evidence  by  affidavit,  a  copy 
of  any  affidavit  intended  to  be  used  mast  be  served  with  the 
notice  of  motion  (a) . 

The  affidavits,  copies  of  which  have  to  be  served  with  the 
notice  of  motion,  inclade  the  affidavit  of  service  of  the 
order  granting  the  injunction  (6) ;  except  in  cases  where 
service  of  the  order  is  unnecessary,  e.g.,  where  the  defendant 
was  in  Court  and  personally  consented  to  the  order  (c).  The 
affidavits  served  with  the  notice  of  motion  must  state  that 
the  order  when  served  was  indorsed  with  the  memorandum 
pointing  out  the  consequences  of  neglecting  to  obey  it  which  is 

(x)  Seaward   v.  Fatrrsou,   (1897)  v.  Joaat,  25  0.  D.  64 ;   Sampdai  t. 

1  Ch.  545  (C.  A.).  Wallis,  26  0.   D.  747;    i*(Hy  ». 

{y)  Swinre  A  Sviicitor,  W.  N.  Daniel.  34  C.  D.  172. 

(I8»2)  22.  (ft)  Hall  &  Co.  y.  Trigg,  (1897)  2 

(i)  Ord.LXVII.6;  Re Luxmort,  Ch.  219. 

W.  N,  (1888)  63.  {c)  (1897)  2  Ch.  p.  222. 

(a)  Ord.  LU.  4,    See  LiU^ld 
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required  by  Ord.  XLI.  r.  5  (rf) ;  onlesa  the  order  is  purely   Oh»p.  liin. 
prohibitive  (c).  

Id  a  case  (/)  where  the  plaintiffB  moved  to  commit  the 
defendante  for  breach  of  an  injonetion  which  had  been  granted 
to  restrain  a  ntdsanee,  and  the  Court  by  reason  of  the  con- 
flicting nature  of  the  evidence  ordered  the  motion  to  stand 
over  in  order  to  be  heard  with  witnesses,  it  was  held  that  upon 
the  adjourned  hearing  the  applicants  -could  give  evidence  of 
breaches  of  the  injunction  not  specified  in  the  affidavits  they 
had  filed,  notwithstanding  Ord.  LII.  r.  4. 

It  seema  that  the  defendant  may  take  advantage  of  the 
objection  that  Ord.  LII.  r.  4  has  not  been  complied  with,  even 
thoagh  be  has  answered  the  affidavits  (^).  But  the  objection 
may  be  disposed  of  by  adjournment  (h). 

The  memorandum  required  by  Ord.  XXXI.  r.  5  need  not 
be  endorsed  on  orders  which  are  purely  prohibitive  (t). 

It  is  no  objection  to  an  application  to  commit  that 
the  plaintiff  is  moving  to  commit  one  only  of  several 
co-defendants  (k). 

At)  order  tor  committal  is  ttrictiaaimi  juris,  and  cannot  be  Praol  of  hmmk 
sustained,  unless  it  can  be  shown  upon  the  clearest  evidence 
that  there  has  been  an  actual  breach  of  the  injunction  (O^  The 
general  terms  of  an  injunction  will  not,  however,  be  restricted 
by  reference  to  the  particular  injury  complained  of  in  the 
action,  if  the  injunction  has  been  in  spirit  violated  (m).  But 
the  Court  will  not  allow  an  injunction  to  he  used  for  the 
purpose  of  oppression  or  vexation.  It  is  not  because  a  man 
has  an  injunction  restraining  his  neighbour  from  causing  a 
nuisance  to  him  that  there  should  be  a  motion  to  commit  the 
defendant  by  reason  of  some  trifling  thing  being  done  in  the 
ordinary  course  of  busineas,  which  has  not  caused  any  real 

(li)  Stockton  FootbaU  Co.  v.Oa*ton,  Q.  B.  IS. 

(18B3)  1  a.  B.  453.  (0  SutUon  t.   Walker,  64  L.  J. 

(e)  Budton  t.   Walker,  64  L.  J.  Cli.  204. 

Ch.  204.  {k)  NeurnuiH  y.  Bing,  10  JuT.  463. 

(/)  Dean  of  Chetter  t.  Sme/ting  (i)  ■Harding  v.  Pingty,  12  W.  E, 

Corporation,  W.  N.  (1902)  5.  685 ;  Dawtoii  v.  Faver,  fl  Ha.  424. 

(ff)  Taylor  v.  Roe,  68  L.  T.  213.  {m)  Att.-Oeii.  v.  Great  Northern 

(A)  BatdeU  v.  Oritndy,  (1886)   1  Railway  Co.,  4  De  G.  &  a  75. 
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cb^znn.    miBchief  (n).      In  determining  whether    there    has    been  a 

breach,  however,  the  Court  will  have  regard  to  the  circnm- 

atances  under  which,  and  the  objects  for  which,  the  injoDction 
was  obtained  (o). 

An  intention  to  violate  on  injanction  is  immaterial  unless 
the  breach  be  actually  carried  into  effect  <j>).  Thus,  where 
an  injunction  was  granted  restraining  a  man  and  his  servants 
from  stopping,  impeding  and  obstructing  the  passage  of  boats, 
&c.,  along  a  canal,  the  placing  oF  &  bar  which  was  capable  of 
being  easily  moved  across  the  canal,  and  the  stationing  ot 
pereons  at  &  bridge  on  the  canal  to  give  notice  to  persons 
passing  along  that  they  were  trespassing,  without  however, 
attempting  to  stop  them,  were  held  not  to  amount  to  a 
breach  (q). 
What  coiutitat«a  Where  an  injunction  was  granted  against  a  husband  and 
wife,  and  a  breach  of  the  injunction  was  committed  by  the 
wife,  who  was  living  separate  from  her  husband,  it  was  held 
that  the  husband  could  not  be  committed  tor  contempt  (r),  II 
a  plaintiff  who  has  obtained  an  injunction  misrepresents  to 
the  public  what  has  been  done  by  the  Court,  and  the  defen- 
dant, to  correct  that  misrepresentation,  does  an  act  which  in 
strictness  is  a  breach  of  the  injunction,  the  Court  will  not 
entertain  any  complaint  against  him  on  the  part  of  the  plain- 
tiff for  such  a  breach  (a). 
Whether  ptirticB  Fersons  not  named  in  the  order  are  not  liable  to  becom- 
theM^om  be  fitted  for  breach  of  the  injunction  itself  (u).  Thus,  where  an 
oommittad.  injunction  restrained  only  A.  B,,  and  did  not  in  terms  extend 
to  "  his  servants  and  agents,"  the  Court  declined  to  commit 
an  agent  of  A.  B./or  breach  of  the  injunction,  inasmuch  as  he 
was  not  expressly  enjoined  (2:).  The  agents,  however,  of  a 
man  against  whom  an  injunction  has  been  awarded,  although 


(h)  Baxter  v.  Bvwer.  44  L.  J.  Ch. 

(3)  lb. 

626. 

(r)  Uope  T.  Camfgie,  7  Bq.  25*. 

(o)  Zo(;erT.^™oW,I5Jur.p.ll8, 

260. 

perHoUe,  V.-C.    SeeRuudlv.  Eatt 

(«)  Barjidd  V.  NichoUon.  2  L.  J. 

Anglian  Railway  Co.,  3  Mac.  &  G. 

Ch.  90. 

104 ;  Lodrr  v.  Arnold,  15  Jur.  1 17. 

(«)  Ive»on  T.  Harrit,  7  Te».  2*8- 

(p)   Grand  Jundion  Canal  Co.  v. 

i:c)  Lord  fTrifatfcy  t.  LordUarn- 

Dima,  18  L.J.  Ch.  419. 

ingirm,  U  Beav.  180. 
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not  named  in  the  order,  will  be  committed  for  contempt,  if,    Chap.  Xlli: 

having  knowledge  of  the  injunction,  they  act  in  contr&vantion  of  — '—^ 

the  order  of  the  Court  (y).  Moreover,  any  peraon,  whether  an 
agent  or  not,  who,  knowing  of  an  injunction,  aids  and  abets 
the  party  enjoined  in  committing  a  breach  of  it,  is  liable  to  be 
committed  (z).  In  auch  caaea  the  committal  ia  not,  techni- 
cally, for  breach  of  the  injunction,  bat  for  a  contempt  of  Court 
tending  to  obstruct  the  course  of  justice  {a). 

If  no  blame  can  be  attached  to  a  man  pereonally,  the  Court  Petwtna  not 
will  not  commit  him  for  contempt  because  his  aervanta  (fc),  unTt^'bUme 


apart  from  him((j),  may  have  committed  a  breach  of  the 
injunction. 

If  the  party  guilty  of  &  breach  of  injunction  is  a  Peer  or  a  SeqneBtntion. 
member  of  Parliament  (e),  or  a  company  or  other  corpora- 
tion (/),  or  a  peraon  againat  whom  process  of  contempt 
cannot  ieaue,  whether  from  his  being  out  of  the  jurisdiction  (g) 
or  otherwise  (.h),  the  proper  course  is  to  move  that  a  writ  of 
sequestration  ehall  issue  (i).  But,  where  committal  ia  Bought 
against  a  person  not  a  party  to  the  action  and  not  named  in 


(y)  Lnrd  Wtihelmi  v.  Lord  Morn- 
ittyton,  11  Beav.  ISl  ;  Seawurd  v. 
I'aUrton,  (1897)  1  Ch.  B43  {C.  A.). 

(i)  Sdiward  v.  Paterim,  (1887)  1 
Ch.  M5  (C.  A.). 

(a)   (1897)  1  Ch.  643,  534, 

(A)  Jiantuii  v.  Bolhichild,  14  W. 
B.  96. 

(r)  Ex  piirte  LamjUy,  13  C.  D. 
121. 

('0  Hopt  V.  Camrgit,  7  Eq.  254. 

(f)  Bantzeii  v.  RUhtchOd,  14  W. 
B.  9S.  Comp.  Leckmert-CharlUm't 
case.  2  M.  &  C.  316. 

(/)  See  Spukei  v.  Banbury  Board 
of  Health,  1  Eq.  42 ;  Stlvui  v.  Croy- 
don Board  of  Health,  W.  N.  (1883) 
105;^e//ou;ty,79L.T.706;andBee 
Ord.XLU.r.31.  The  principles  on 
which  the  Court  acta  when  asked 
to  sequestrate  the  property  of  a 
compauy  for   disobedience    to  an 


Older  are  the  same  as  those  ap- 
plicable where  it  is  sought  b>  com- 
mit an  individual  for  contempt.  An 
accidental  and  unintentional  dis- 
obedience is  not  enough  to  justify 
either  sequestration  or  committal. 
The  Court  must  be  satisfied  that  ite 
order  has  been  coutuinaciously  dis- 
regarded :  Faircluagh  v.  Manclteaier 
Ship  Canal  Co.,  W.  N.  (1897)  7 
(C.  A.). 

(s)  lie  Ea)t  of  England  Bank,  2 
Dr.  &  8m.  284. 

(ft)  See  Storer  v.  Ortat  Wniem 
Railway  Co.,  1  Y.  &  C.  C.  C.  180. 

(i)  See  ostewritof  sequestration, 
Emprivgham  t.  Short,  3  Ha.  461 ; 
Tatham.  v.  Parhrr,  1  Sm.  &  G.  513; 
Pratt  V.  Inmau,  43  0.  D.  176.  Ord. 
XLin.  r.  6.  See  ae  to  form  of  order, 
1  Set.  743. 
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C3iM>-  XXIII.   the  Older  granting  the  injunction  for  aiding  and  abetting  in  its 
'— —  breach,  settMe,  the  privilege  from  arrest  which  members  of 


AtlMlimeiit 
of  officer  of 
coiporMion. 


Parliament  and  certain  other  persons  enjoy  would  not  hold. 
For,  in  such  cases,  the  injunction  is  pnnitive  in  its  nature  (k). 

In  addition  to  the  remedy  by  sequeatratioii,  an  injunction 
against  a  corporation  may  be  enforced  by  attachment  against 
the  directors  or  other  officers  (I) ;  but  in  such  a  case  the 
director  or  other  officer  sought  to  be  attached  must  have 
been  personally  served  with  the  order  granting  the 
injunction  (m). 

If,  upon  bearing  the  affidavits  on  both  sides,  the  Court  is  of 
opinion  that  the  respondent  is  guilty  of  a  breach  of  injunction, 
it  makes  an  order  for  his  committal,  and  he  will  not  be 
discharged  unless  he  pays  the  applicant's  costs  (n).  But 
where  the  breach  is  not  wilful  or  oontemptuoua,  or  it  Uie 
defendant  has  endeavoured  to  set  himself  right,  or  expreBsee 
his  regret  for  what  he  has  done,  and  promises  to  obey  tbe 
injunction,  or  if  the  plaintiff  does  not  press  for  committal,  the 
Court  is  generally  satisfied  by  merely  making  bim  pay  the 
costs  of  the  application  of  bringing  the  breach  under  tbe 
notice  of  the  Court  (o).  Though  the  motion  to  commit  may 
be  refused,  it  will  generally  be  without  costs,  if  the  party 
against  whom  it  is  sought  or  his  solicitor  has  been  to  blame  in 
the  matter(j)).  But  the  Court  will  not  encourage  motions  to 
commit  where  no  real  case  for  committal  is  made  out,  but 
only  an  apology  and  coats  are  asked  for,  and  the  party  bo 
moving  ought  not  to  be  allowed  his  costs  (q). 


{k)  Bee  Paierton  v.  Seaward, 
{1887}  1  Ch.  545,  534  (C.  A.) ;  Long 
Wdlulty'*  oa«e,  2  B.  ft  tLy.  639, 
66fl  ;  Gent-Davit  t.  HarrU,  40  C.  D. 
190;  In  re  Armitrong,  (1892)  1 
Q.  B.  327. 

(1}  Old.  Xm.  r.  31. 

(m)  McKeovmy.  Joint  Stock  l7Uti~ 
tute,  Ltd..  (1899)  I  Ch.  671. 

(n)  iViM  T.  ffuichiton,  18  W.  E. 
204,  9  £q.  536. 

(o)  Littler  v.  Thompwn,  2  Beav. 
129;  Lane  v.  Sterne,  3  (Jiff.  629; 


Be  Bryant,  4  C.  D.  100 ;  Ex  parti 
Laaigley,  13  C.  T>.  110;  PiaUng  Co. 
V.  Far^harion,  17  C.  D.  49.  See 
as  to  form  of  order,  1  Set.  743. 

(p)  Carrow  T.  Ferritr,  17  L.  T. 
636 ;  jDaai  v.  Eiry,  7  Eq.  49. 

(g)  Plating  Co.  v.  Far^hartott, 
17  C.  D.49,56;  Mtlropt^itan U»^ 
HaU  Go.  y.  Lake,  60  L.  T.  749;  and 
see  The  Quetn  y.  Payne,  (1896)  1 
Q.  B.  p.  Ml ;  /«  re  iftw  OoW  Goad 
Exploration.  Go.,  (1901)  1  CL 
p.  663. 
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OOHSEQUENCES   OF   THK   BBEACH    OF    AH    INJONCTION.  601 

An  order  for  committal  tor  breach  of  an  injunction  must    Cli»p.  xxill. 
recite  the  affidavit  of  service  of  the  order  granting  the  injunc- 


tion, and  either  the  affidavit  of  service  of  the  notice  of  motion,  Poimof  otd«r 
or  the  appearance  of  the  defendant  personally,  or  by  counsel,  **"""  ™" 
npon  the  motion  (r).  The  order  ought  in  strictnefia  to  be 
prefaced  by  a  declaration  that  the  act  complained  of  is  a.  con- 
tempt, but  the  absence  of  such  a  declaration  is  not  a  ground 
for  discharging  the  order  for  irregularity  («).  It  is  not  irregular 
to  engraft  upon  the  order  a  direction  that  the  party  committed 
shall  pay  the  coats  of  his  contempt,  but,  if  the  order  extends 
to  charges  and  expenses  as  well  as  costs,  it  is  to  that  extent 
irregular  («). 

If  a  mandatory  order  or  injunction  be  not  complied  with,  CoarttujdinDt 
the  Court  or  a  jndge,  besides  or  instead  of  proceedings  against  judgment  by 
the  disobedient  party  for  contempt,  may  direct  that  the  act  "^,"3'^h« 
rec|iiired  to  be  done  may  be  done  so  far  as  practicable  by  the  duobedient 
par^  by  whom  the  judgment  or  order  hae  been  obtained  or 
by  some  other  person  appointed  by  the  Court  or  a  judge,  at 
the  cost  of  the  disobedient  party,  and  upon  the  act  being  done, 
the  expenses  incnrred  may  be  ascertained  in  such  manner  as 
the  Court  or  a  judge  may  direct,  and  execution  may  issue  for 
the  amount  so  ascertained  and  costs  {t). 

An  (Hrder  to  commit  may  be  appealed  from  without  leave,  An  appeal— 
the  liberty  of  the  subject  being  involved  (w.) ;  but  an  order  * 
rouging  an  application  to  commit  cannot,  since  the  Judica- 
ture Act,  1694,  came  into  force,  be  appealed  from  without 
the  leave  of  the  judge  {x). 

(r)  Biephent    v.    Worhnum,     11  v.  WHton,  33  W.  E.  927. 

W.  B.  003.  (u)  See  sub-s.  (1)  of  s.  1  of  Jodi- 

(•)  Ex  jjorte  Van  Sandau,  1  Pt.  cature  Act,  1894. 

600.  («)  Bowdea  V.  Toxall,  (1901)  1 

(0  Ord.  XLn.  30.  See  Mmiimtr  Ch.  1  (C.  A.). 
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ABATEMENT  OF  ACTION,  589 

ABATEMENT  OF  NUISANCE,  234 

ABEtDGMENT, 
copyright  in,  298 
whether  or  not  a  piracy,  298 

ACCEPTANCE, 

of  bill  of  exchange,  injunction  againet  the,  536 


of  light  to  windowa,  HI — 114 
ot  air  to  windows,  154 
to  a  highway,  225,  226,  232 
to  the  Bea'shore  or  a  navigable  river,  209 
ACCDITNT, 

as  incident  to  an  injunction  to  reettain  the  violation  of  a  commOD 
law  right,  27,  75,  76 
no  account  in  general  unless  injunction  be  competent,  27,  28,  76 

exceptions,  76 
limited  to  monies  actuaUy  received,  and  profits  actuallr  made, 

28.77 
no  account,  if  acts  be  unatt«nded  by  profit,  28,  77 
limited  to  profits  for  six  years  before  action  brought,  27,  78 

exception,  78,  112 
delay  and  acquiescence,  as  a  bar  to  the  application,  28,  78 
discovery  for  purposes  of,  28 
of  waste,  75—78 

in  cases  of  trespass  to  mines,  112,  113 
in  copyright  cases,  325 
in  trade-mark  cases,  352 
account  not  usually  taken,  28 

ACQUIESCENCE, 
principle  of,  16 

what  is  necessary  to  constitute,  16 — 19 

stronger  case  required  to  justify  refusal  of  perpetual,  than  ot  inter- 
locutory injunction,  18,  26 
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ACQUIESCENCE— conimiwd. 

may  preclude  a  party  from  all  remedy,  19 

distm^ahed  from  delay,  19,  27 

caaee  in  which  priadple  doee  not  apply,  16 — 18 

as  a  bar  to  an  mterlocutory  injunctioii,  IB,  133,  265,  361 

as  a  bar  to  relief  at  the  hearing,  IS,  26 

cases  in  which  the  principle  applies  most  strongly,  16,  139 

extant  of  expenditure  to  a  certain  degree  the  measure  of,  16 

of  agent  binds  the  principal,  IT 

binding  on  corporation  as  well  aa  individual,  IT 

drcumstancee,  Ac.,  excluding,  IT,  18,  348 

conduct  with  others  may  constitute,  IT,  361 

under  order  for  an  injunction,  effect  of,  S88 

ACTING, 

not  a  publication,  429 

injunction  to  restrain  a  player  from,  403 
ADJONISTRATOE, 

restrained  from  collecting  assets,  444 

AFFIDAYIT8.     Seo  Evidence. 

application  for  injunction  must  be  supported  by,  9ST 
when  admitted  after  case  is  opened,  d62 
contents  of,  S68 

on  ex  parte  application,  S6T 
in  support  of  motion  to  commit,  097 
by  whom  made,  b59 
when  awom,  559 
tiUe  of,  569 
form  of,  559 

statements  based  on  information  and  belief,  560 
must  be  filed,  560 
time  of  filing,  560,  561 
delivery  of  copies,  362 

office  copies  must  be  in  Court  at  time  of  making  the  motion,  560 
of  title, 

in  copyright  cases,  27S 
in  patent  cases,  251 
hearing  the  motion  on,  563,  564 
admission  of,  alter  opening  the  motion,  662 
AGENT, 

lending  himself  to  the  perpetration  of  a  fraud  restrained,  342,  343 

principal  bound  by  acquiescence  of,  17 

restrained  from  disclosing  confidential  conununicatioas,  420 

AGREEMENT.     See  Covaumi. 
constmoldon  of,  363 
implication  of,  366 
injunctions  against  bteaoh  of,  356  et  ttq. 
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AaRBE2££NT— MRfi'?tunI. 

general  prindpleB  as  to  speoifio  perlormanoe  of,  397 
hniTiiing  or  personal  agreement  not  generally  eoforoed,  399,  3S0 
parties  te  action  to  resti'ain  breach  of,  367 

oonduot  of  party,  who  seeks  to  restrain  fareo^  of,  muat  be  consistent 
•wUh  equity,  360.  363 
acquiescence,  361 
delay,  361 
not  to  do  a  thing  enforced  by  injunction,  370 
n^ative  quality  may  be  imported  into  affirmative,  894 
n^^tive  quality  not  imported  into  affirmative,  398 
eentaining  both  negative  and  affirmative  stipulations,  402 
not  to  apply  to  Parliament,  392 

enforced  by  injunction  against  persons  taking  without  notice,  409 
uUra  vira  on  the  part  of  a  company,  restrained  by  injunction,  486 
in  part  legal,  in  part  illegal,  restrained  by  injuQction,  490 
in  part  legal,  but  illegal  in  purpose,  restrained  by  injunotion,  490 
of  promotere  of  companies  to  take  lands  after  incorporatiou,  491 
adoption  of,  by  companies  att«r  incorporation,  491 
between  landowner  and  a  railway  company  not  affected  by  Land» 

Olausee  or  Railway  Clauses  Acts,  90 
no  aid  given  to  either  of  the  parties  to  an  illegal,  491 
insbrunent  supported,  which  has  no  effect  at  law,  405 
injunctions  pending  suit  for  specific  perfonnanoe  of,  411 

against  alienation,  417 
perpetual  injunctions  against  breach  of,  412 
mandatory  injunctions  against  breach  of,  413 
damages  for  breach  of,  substituted  tor  injunction,  417 

AOEICULTUEAL  HOLDINGS  ACTTS, 

provisions  of  with  regard  to  fixtures  and  compensation,  80 
condition  as  to  higher  rent  in  case  of  breach  of  covenant,  390 

AIE, 

passage  of,  to  windows,  IM 
passage  of,  for  trade  purposes,  155 
light  to  purity  of,  rule  as  to,  155 
injunctions  to  restrain  pollution  of,  136 
various  nuisances  to,  157 


ALIMONT, 

injunction  to  restrain  husband  from  defeating,  041 

wife  who  has  obtained  an  order  for,  is  in  the  positioi 
creditor  of  her  husband,  541 
ALUAHACES, 

copyright  in,  290 
piracy  of,  296 
ALTBEATION  OP  PBOPEBTT, 

waste  by,  38,  48—51 

in  breach  of  covenant  in  lease,  548 
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AMBASSADOR. 

no  jurisdiction  over,  who  does  not  eobmit,  7 

injunction  to  Testnin  a  man  bom  handing  over  monies  to  an,  538 

AMEND, 

leave  to,  without  prejudice  to  notice  of  motion,  362,  563 

AMENDMENT, 

effect  of,  on  notice  of  motion,  S62 
efFect  of,  on  injunction,  589 

ANCIENT   LIGHTS.     See  LighU,  Nuisance,  Window. 

APPEAL. 

injunctionB  te  reetrain  the  violation  of  a  legal  right  pending,  24,  273 
injunctions  to  stay  sale  pending,  934 
suspension  ot  injunction  pending,  13,  24,  273 

APPEARANCE. 

service  of  notice  of  motion  before.  554 — 556 

service  of  notice  of  motion  after,  554 

iajunotion  ordered  on  afBdavit  of  service  for  want  of,  567 

APPREHENDED  INJURY, 

injunction  when  granted  in  case  ot.  13,  125,  356 

ARBITRATION, 

when  a  party  will  be  restrained  from  proceeding  with,  6.  7.  538 

ABBITRATION  ACT, 

reference  directed  bj  Court  under,  579 

ABBITRATOH, 

not  restruned  by  injunction  from  making  an  award,  538 
except  in  special  cases,  539 

ARITHMETIC  BOOKS, 
copyright  in,  290 
piracy  of,  296 

ARTICLES, 

contributed  to  periodicals,  reviews,  &o.,  copyright  in,  300 — 302 

ASSIGNMENT, 

of  a  share  in  a  patent,  248 

of  copyright,  287—289 

of  the  right  to  use  a  trade  mark,  337 

of  negotiable  instrument  restrained.  536 

ASSOCIATIONS.     See  Soc.-rfy. 

ATTACHMENT,  593 

of  officer  of  corpoiation  for  disobedience  to  injunction,  600 
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ATTOHNET-GENEKAL, 
absolnto  diecretioii  of,  fiOT 
must  sue,  if  act  complained  of  ofleota  the  publio  interest,  67,  119, 

607,  561 
injnnctionB  at  suit  of,  to  restrain  trespass,  87  . 

nuisBDoe,  119 
purprestures,  206 

a  company  from  going  beyond  tlie 
purposes  for  which,  it  was  inoor- 
porated,  134,  470 
in  junotions  at  suit  of,  to  restrain  a  corporation  or  pablio  body  from 

mieapplyingr  its  funds,  507 
not  a  party  if  act  complained  of  do  not  aflect  the  public  intereet,  469 

AWAED, 

no  injunction  to  restnun  arbitrator  from  making,  638 


BALANCE  OF  CONVENIENCE.    See  Oonvenimce. 

BANK   OP   ENGLAND.     Sea  Tratu/cr  of  Stock. 

injunotionB  at  suit  of,  ta  restrain  a  banking  company  from  atxsepting 

a  bill  of  exchange,  63S 
restrained  by  injunction,  629 
restraining  order  against,  630 

BANES  OF  A  EIVEE, 
not  to  repcdr  is  waste,  44 

BAEEIEBS  IN  SONES,  113,  196 

BELL  EINGING, 

injunctions  against,  118,  159 

BENEFIT  BUILDING  80CIETT, 
members  bound  by  rules,  600 

BILL  OF  EXCHANGE, 

injunctions  against  negotiation  of,  636 
injunctions  against  acceptance  of,  636 

BISHOP.     See  Eahtiattieai  Pertotu. 
may  not  open  mines,  64 
injunctions  against,  64 

restrained  from  presenting,  ingtitnting,  or  collating,  418,  616 
interfering  with  vicar,  616 

BLASTING  EOCK, 

injunction  against,  162 

BOAEDS  OP  HEALTH, 

injunctions  against,  110,  136,  203 
injnnctions  at  suit  of,  136 
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BOOK.    See  CopyrigM. 

vitlun  the  meaning  of  lihe  Oopyrigbt  Act,  284,  291 
of  on  immoral,  i&deoent,  aeditiouB,  Ao.,  oMtan,  no  oofTngbt  in,  292 
a  separate  article  for  a  periodical  is  not  a,  286 
of  chronology,  copyright  in,  290 
of  atatifltice,  ct^jyright  in,  S90 
.    elementary  lesBone  in  soieiioe,  arithmetio,  &o.,  0(q)yri^t  in,  290 
guide  book,  copyright  in,  290 

BBEACH, 

of  covenant  or  agreement.    See  Agretment,  Covenant. 
of  injunction,  MIS.    See  Committal. 
what  oonstdtntea,  698 
no  breach  till  notioe  of  injunction,  994 
aervioe  of  order,  when  neceeaory,  S94 
committal  for,  593  et  »«q. 
sequestration  for,  599 
attachment  for,  593,  600. 
coata,  600 
of  undertaking,  593 

BBEWHOTJSE, 

not  neoeaaarily  a  nuiaanoe,  157 

BBIOKBTIBNING, 

injunctionB  against,  156 

BXJILDING  CONTEACT. 

oonrt  win  not  generally  enforce,  359 

BTJlLDINa  SOCIBrY.    See  Baufit  Building  Soeitty. 

BUrLDINOS, 
waste  in,  50 
equitable  waste  in,  66 

alteration  of,  with  respect  to  rights  of  light,  152,  153 
ri^t  to  support  for,  from  adjacent  and  sulgaoent  aoil,  165,  166 
from  adjac«it  buildings,  176,  177 

BURIAL, 

rights  of,  mortgagee  of  burial  ground  bound  by,  65 

in)  unction  to  restrain,  544 


CALENDARS, 

copyright  in,  290 
piracy  of,  296 

CANAL, 

fouling  a,  193,  204 

abstraction  of  water  from  a,  192,  204 
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OjU^AIi— CintttnuMl. 

rigbte,  ftc,  in  artificial  watercourse  attach  to  a,  192 

easements  in  a.  192 

(Oder  leatraining  the  keeping  a,  otit  of  repair,  414 

CHAPEL, 

injunctioa  to  restrain  a  man  improperly  appointed  from  officiating  as 
minister  of  a,  45S 

injuDctionH  to  restrain  a,  from  being  enjojed  bj  persone  not  contem- 
plated by  the  deed  of  foundation,  458 

trustees  of,  restrained  from  mor^aging,  4S9 

CHATTELS, 

injiinotionB  against  selling  speoifio,  JS34 

CHILD, 

injonctions  gainst  father  with  respect  to  custody  of,  542 

OHIMNET, 

right  of  passage  of  air  to  a,  155 
obstruction  of,  162 

CHDECH, 

altering  the  fittings  in  a,  63 

warming  a,  in  a  manner  injurious  to  health,  245 

injunctionB  to  restrain  a  man,  improperly  appointed  minister,  from 
perfonning  divine  snrioe  in  a,  458 

trespass  in,  65 
CHUUCHWAEDENS, 

injunction  against,  245,  516 

CHURCHWAT, 

mandatory  injunction  to  restore,  65 

CHXntCHTAED, 
timber  in  a,  63 


injunotions  against  waste  in  a,  65 
rights  of  burial  in  a,  65 
trespass  in,  65 

OLAT, 

waste  by  digging,  44 

est«vera  of,  46 

right  of  copyholder  of  inheritance  by  custom  to  dig,  47 

CLEEK, 

restrained  from  communicating,  or  making  pablio  papers,  documents, 
&c.,  of  his  employer,  420,  425,  426 

CLTJB, 

e^iulsion  from,  injunction  against,  500 — 504 
alteration  of  rules  of,  503 
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COLLUSION. 

WMte  by,  73 
COLOTJEABLE  IMITATION, 

of  a  work  protected  by  copyright,  29S— 297 
of  a  trade  mark,  348,  349 
of  a  patent,  261 
00MMIS8IONEES, 

ecclesiastical,  action  by,  to  restrain  waste,  84 
drainage, 

rastmined  by  injunction,  I3T 
of  sewera. 

restrained  by  injunction,  137 

powers,  Ac,  of,  109,  208 
o(  woods  and  forests, 

restrained  by  injunction,  137 

COMMIT, 

motion  to,  SOS 
notice  of,  S95 

service  of,  S96 
afEtdavits  in  support  of,  596 
costs  of,  600 
frivolous  motions  to,  discouraged,  600 

COMMETTAIi, 

for  breach  of  injunction,  593 

ordered  after  notice  of  order,  594 

to  warrant,  proof  of  breach  must  be  clear,  597 

notice  of  motion  to  commit,  595 

frivolous  motions  to  commit  discouraged,  600 

no,  against  parties  not  named  in  the  order,  598 

no,  against  persona  not  personally  to  blame,  590 

form  of  order  for,  601 

appeal,  601 

COMPANIES.     See  Diredori,  Dividendt,  PrrffTeiice  Share*,  SJiarehMer. 
restnined  from  doing  illegal  acts,  469  ct  teq. 
notrestrainedwhenaotingwithin  their  powers,  however  injurious,  128 

exception  in  the  case  of  gas  companies,  129  n. 
restrained  from  using  name  calculated  to  deceive,  498 
exist  only  for  the  purposes  for  which  they  are  inoorporated,  469 
agency  of,  limited  to  what  is  defined  by  the  legislature,  469 
restrained  from  exceeding  the  limits  of  their  authority,  85-~fiT,  126, 
470 
at  suit  of  Attomey-Oeneral,  suing  on  behalf  of  public,  8T,  I  IB, 
470 
no  substantial  damage  need  be  shown,  471 
at  suit  of  private  person,  who  can  show  epecial  damage,  87,  119 
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COMPARES— «wittni«rf. 

reatrioted  in  the  user  of  land,  taken  under  stataloiyiMwen,  474 — 177. 
lestrioted  from  doing  illegal  aote  oa  against  individual  members,  473, 

477 
righta  in  equity  inter  *e  of  members  of,  478 

reetiained  at  suit  of  a  aharoholder  suing  on  bebalf  ot  himself  and  all 
other  ehaieholdera,  47S,  481 
or  sning  in  his  own  name,  478 
from  misapplying  the  funds  of  the  company,  482 
from  entering  int«  improper  contnuts  and  engagements,  486 
who  may  buo,  478—180,  49d 
preference  shareholder,  484 
defendants  to  suit,  480 

delay  and  aoquiesoence  as  a  bar  to  the  Bait,  480 
may  apply  funds  to  a  purpose  legitimately  connected  with  the  objects 

of  the  company,  487 
not  interfered  with  in  matters  of  internal  regulation,  491 

unless  in  exceptional  caaea,  493 
company  may  not  be  registered  or  carry  on  business  under  a  name 
oaloolated  to  deceire,  498 

COMPENSATION, 

under  Lands  Olausea  Aot,  95 

for  land  taken,  95 

for  lands  injuriously  affected  by  works  authorised  by  Statute,  96, 131 

landowner  not  bound  to  prove  damage  before  seeking,  133 

need  not  be  tendered  before  oonmieooing  works,  132 

injunction  to  restrain  a  man  from  seeking,  133 

in  what  cases  not  given,  131 

CONDUCT, 

of  applicant  for  injunction  must  have  been  free  from  fraud,  ftc.,  IS, 

278 

CONFIDENCE, 

injuiictianB  against  acts  in  breach  of,  420,  428 

CONFIDENTIAL  COMMTJNICATIONS. 

injunctions  against  the  disclosnro  of,  430 — 426 
not  protected  from  disclosure,  if  there  be  fraud  oi  an  illegal  purpose, 
421,  422 

CONSENT  TO  INJUNOnON 
cannot  be  withdrawn,  588 

CONSEEVATION, 

right  of,  in  navigable  tidal  waters,  207 

CONSEBTATOBS  OF  THE  THAMES 
restrained  by  injunction,  137 
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612  INDEX. 

00N8TEDCTION, 

of  ooveo&ntB  or  agreemeuta,  363 
of  vorka  authorieed  bj  atAtute,  126 

rule  at  law  aa  to  damage  resulting,  126 — 126 
must  be  hand  fide,  doing  aa  little  damage  aa  possible,  126—128. 
OQNTEMTT,  M7 

injonctioaB  against  doing  acta,  vlucb,  if  dona,  would  be,  d48 
in  acting  in  oontravention  of  injunction,  d99 
OONnNOENT  BEltAINDBBS, 

injimotions  at  auit  of  truateee  to  presrare,  S5 
CONTINUING  TNJtWanONS,  690 
CONT&A.CT.     See  Agreement,  Covenaal. 
CONVENIENCE  AND  INCONVENIENCE, 

balance  of,  taken  into  oonmdecBtion,  21,  2ii,  26,  84,  Hi 
COPAECENEES, 

iujnnotioaa  agaiuat  waste  between,  96 
COPYHOLDER.    See  Lord  of  a  Manor. 

may  restrain  waate  by  copyholder  for  life,  58 
can  restrain  waste  by  lessee,  58 
con  Teetrain  trespass  by  lord  of  manor,  48 
can  reetrain  waste  by  lord  of  manor,  SS 
lord  of  manor  oan  restnun  waste  by,  58 
interest  of,  in  trees,  41 

in  mines,  gravel,  clay,  Ac.,  47 
COPTEiaHT, 

in  general,  273,  283 
in  books,  284 

subject  matter  of,  what  may  be  Qie,  iiW 
entry  in  tlie  register  book,  285 
assignment  of,  287 

agreement  to  publiab  not  an,  288 
I7  foreigner,  288 
rights  of  assignor  after,  289 
license  to  publish  not  an,  289 
title  by  devolution,  289,  290 
foreigner  resident  abroad  baa  no,  284 
of  Britiah  author  resident  abroad,  2S4 
infringement  of,  292 

estracte  and  quotationa,  293 

multiplication  of  copies,  290 

colovirable  imitetions,  295 

test  of  piracy,  297 

abridgment,  298 

digest,  298 

translation,  299.     See  TratuIcUvm. 
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nn>KX.  613 

CX)PYEIGHT--wn(ini«J. 
in  books — continued. 

iiifringement  af — continual. 

dramatiBuig  a  book  in  not  on,  300 
reading  or  reciting,  &q.,  in  public  is  not  an^  299,  300 
injnactioiiB  against  the,  278 — 280. 
pleading  and  affidavits,  2Tfi,  276 
parties,  277 
diacoTery,  277 
delay  and  acqaiesoenoe,  277 
extent  of,  279 

equitable  owner  may  have,  27d,  277 
in  articles  contributed  to  perionlicale,  &o.,  300 
injnnotionB  against  infringement  of,  301 
pleading,  302 
in  lectures,  302,  434 
of  the  Crown  in  reporte,  302 
of  reporter  of  speech,  302 
in  reportH  of  judicial  proceedings,  302,  303 
dzomatio  and  musical,  303 
what  is  a  pablioation,  304 
who  is  an  author,  304,  305 
assignment  of,  30d 
piracy  of,  306 
pleading,  307 
in  prints,  engravings,  and  efchings,  308 
what  is  a  piracy  of,  308,  309 
pleading,  311 
in  sculpture,  3  IS 

in  drawings,  paintings,  and  photographs,  31 1 
in  designs,  317 

pleading,  320 
international,  321 

translations  of  foreign  books,  322 
injanctions  against  infringement  of,  279 — 282 

disoovery,  277 
intent  not  material,  if  there  is  infringement,  281 
aooount,  as  incident  to,  32d 

discovery  for  purposes  of,  326 
d^very  of  pirated  copies,  326 
inquiry  as  to  damages,  326 

discovery  for  porposee  of,  326 
costs,  327 
importation  of  pirated  copies,  282,  324 

00EP0EATI0N3, 

may  at  common  law  dispose  of  the  corporate  property,  SOS 

equity  does  not  interfere  with,  except  in  cases  of  breach  of  trust,  &c,, 
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614  INDEX. 

C0BP0BATI0N8— «m(inu«i. 

confined  striotlj  within  the  limits  ot  Qieit  powers,  30& 

who  should  eue,  507 
under  Municipttl  Corporation  Act,  506 

reatr&ined  from  misapplying  corporate  funds,  609 
delaj  not  material,  513 
under  statute, 

must  act  within  the  limits  of  their  authority,  309 
restrained  from  misapplying  corporate  funds,  509 
eleemosynary,  513 

equify  win  not  interfere  with,  unless  there  be  a  breach  of  trust, 

514 
jurisdiction  of  visitor,  513,  515 
spiritual  ot  eocIesiaBtical,  51G 

equity  will  not  interfere  with,  unlees  there  be  a  breach  of  trust, 

S15 
or  there  be  a  special  equity  in  the  case,  515 
bishop  restrained,  when,  £15,  516 

COSTS, 

of  motion,  572 — 576 
to  commit,  600 
of  action,  28 — 31 
plaintiff,  ^though  successful  in  action,  may  be  deprived  of  costs  if 

conduct  oppressiTe  or  the  like,  28,  29 
coata  of  prosecutiou  ot  action  after  defendant  has  offered  to  sabmit, 

29,  30 
in  patent  cases,  272 
in  tisde-mark  cases,  354 
security  (or,  563 
s.  116  of  County  CouriB  Act,  16S8,  does  not  apply  where  main  r«liet 

sought  is  an  injunction,  11 
costs  may  be  given  on  higher  scale,  31 
costs  in  copyright  cases,  327 

COUNSEL, 

no  injunction  to  reetroin  employment  of,  424 

OOTJNIT  COURTS, 

injunctions  to  restrain  proceedings  in  the,  516 

principles  on  which  granted,  518,  519 
jurisdiction  of,  by  injunction,  11 

COYENANTS.     See  Agreement,  Liquidated  Damagtt,  P«na%. 
constrQCtioii  of,  363 
implication  of,  365 

in  restraint  of  trade,  375.    See  Satrai'at  of  TriuU. 
with  a  penalty,  366 
to  pay  increased  rent  on  breach,  369 
not  to  apply  to  Parliament,  392 
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COVENANTS— coniinued. 

not  to  oppose  a  bill  in  Parliament,  394 

breach  <A,  370 

injunctjons  against  breach  of,  336  et  teg. 

conduot  of  party  appljiing  taken  into  oonaideTation,  360,  362 
a  man  who  has  been  himself  guilty  of  a  breach  cannot  have,  360, 

362 
acquiescence  and  delay  aa  a  bar  to  the  application,  361 
reversionet  may  sue,  369 
purties,  368 

rights  of  other  parties  taken  into  consideration,  363 
negatiTe  enforced  by  injunction,  370—375 
negatiTe  quality  imported  into  afBrmative,  394 
uegatiTe  quality  not  imported  into  affirmative,  398 
oontaining  affirmative  and  negative  atipulationB,  402 
restrictive  covenants,  406 

enforcement  of,  against  persons  taking  with  notice,  405 
relating  to  the  tise  and  occupation  of  land  enforced  against  persons 

taking  with  notice,  in  what  cases,  405 
mandatory  injunctions  against  breach  of,  413 — 117 
perpetual  injunctions  against  breach  of,  412 
damages  for  breach  of,  substituted  for  injunction,  417 
vague,  not  enforced,  375 
CEIMINAL  PEOCEEDINGS, 
no  injunction  to  restrain,  7 
CHOPS, 

damage  to,  244 
CROWN, 

copyright  of,  in  reports,  302 
right  to  foreshore,  210 
trespass  by,  85 
undertaking  by,  568 
right  to  use  patent,  235 
CUETESY, 

tenant  by,  may  not  commit  waste,  38 
CUSTOM, 

of  London,  with  regard  to  obstructing  lights,  151 

of  the  country  to  cultivate  according  to  good  husbandry,  49 


DAMAGE, 

irreparable,  14,  26,  32,  123 

pro^>ective  or  threatened,  13,  36,  125,  583 

special,  87,  119 

temporary,  123 

substantial,  117 

from  repetition  may  be  substantial,  123 
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616  INDBX. 

DAMAGE— amtinued. 

to  rights  in  water,  181—183,  200—206 

in  ib»  construction  of  works,  rightfolly  and  properly  done,  128 
vTongfnlly  or  improperly  done,  126 

DAMAGES, 

no  appeal  on  question  of,  A84 

ff,Ytai,  instead  of  an  injunctioa,  26,  270,  (82 

inquiry  u  to,  584,  591 

inquiry  as  te,  not  direoted  in  addition  to  aooount,  353,  584 

disoovery  for  purposes  of  inqniry  as  to,  326,  353 

in  case  of  threatened  injury,  583 

undertaking  as  to,  23.    See  Undertaking. 

liquidated,  386.    Bee  Liquidaied  Damagei. 

inadequacy  of  the  remedy  by,  as  the  ground  for  an  injunction,  14,  26 

injunction  not  granted  where  damages  the  proper  remedy,  6,  583 
DANdNG, 

aaanoiBanoe,  169 
DEAN  AND  CHAFTEB.     See  Ecelaiattiail  Perton*. 
DEBTOE, 

not  restrained  from  dealing  with  or  remoring  his  property,  537 
unless  a  proper  case  he  made  out,  537 
DEDICATION, 

of  highways.  227—231 
DEEE, 

destroying  or  reclaiming,  44 
DELAY.    See  Acquittetnet. 

may  disentitle  a  man  to  an  interlocutory  injunction,  19,  138,  254, 
347,  513 

in  caaee  of  waste,  not  so  material  as  in  other  cases,  37 

not  material,  so  long  as  things  remain  in  jfaitu  qwt,  19,  513 

iu  coming  for  an  aooount,  28 

whether  material  where  perpetual  injunction  claimed  in  aid  of  l^al 
right,  19,  27 

not  material  in  case  of  oorpoiatioit,  513 
DESIGNS, 

oopyright  in,  317—321 
DEVIATION.    See  Way. 

limits  of,  under  Boilway  Clauses  Act,  102 

land  necessary  for  the  proper  purposes  of  the  company  may  be 

taken,  Hiough  beyond  the,  103 
land  may  not  be  taken,  except  for  the  proper  potpoeea  of  tJw  Act 
although  within,  104 

injunction  to  restrain  a  rulway  company  from  ezaroising  their 
powers  of,  104 

party  seeking  to  restrain  deviation  must  show  that  he  is  injured,  103 
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DICTrONAETES, 
oopjrigM  in,  290 
piiacj  of,  296 
DIBEOTOBS, 

raetrained  from  excluding  one  of  tbeir  namber  from  ooting,  497 
DIEECrOEY, 

oopjright  in  a.,  290 
piracy  of,  296 
DISCLOSTJBE, 

of  confidential  conunnnioatdona.  papers,  Ac,  rostrained,  420 

no  injunction,  it  thoM  be  traod,  ftc,  421 
of  trade  Bocrete  not  restrained,  424 

ooleaB  there  be  breach  of  confidence,  423 
DI8C0VBBY, 

in  patent  oaaea,  2d3 

in  oopTTight  caeeB,  277,  386 

in  trade-mark  cases,  343,  393 

for  purpoaes  of  account  or  inqoiiy  as  to  damagee,  28,  326,  353 

DISMISSAL  OF  AOTION, 

injunction  goes  of  oouree  on,  689 

another  action  may  be  brougbt  notwithstanding,  589 
DISSOLVOTO  INJUNCTION,  664— 688 
DBTEINaAS, 

oiders  in  the  nature  of  a,  631 
DIVIDENDS, 

improper  payment  of,  by  a  company,  restrained,  484 

no  injunction  against  payment  of,  if  capable  of  being  sanctioned  by 
a  general  meeting  of  the  company,  492 

DIVINE  SERVICE, 

injunction  to  reetrain  a  minister  or  incumbent  of  a  chapel  improperly 
appointed  bom  performing,  468 
DOCUMENTS. 

injonctiona  to  restrain  the  parting  with,  537 

injunctions  to  restrain  a  man  from  preventing  another  from  having 
access  to,  637 
DOWEESS, 

punishable  for  waste  at  common  law,  38 
DEAIN, 

right  of,  160 

interference  with,  a 


DEAINAGB, 

in  general,  19d 

Oommiseioners  reeti'ained  by  injunction,  137 
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DEAMATIC  PIECES, 
copyright  in,  303 
Btage  copyright  or  right  of  Teprei8entati<m  in,  SOS 

assignment  <d,  305 

piracy  of,  306 

who  entiUed  to,  303,  304,  323 
injnnolooue  ag^st  pertormanoe  of,  307 

DRAWINGS, 

oopyrightin,  311 

DEIP, 

right  of,  160 
DEOWNED  MINE, 

no  right  to  support  from  a,  164 

EASEMENT, 

right  to,  passes  by  implication  of  grant  upon  severaace,  146,  166, 

109,211 
no  implioation  of  reservation  of  right  to,  on  severance,  148 
extinguiahment  and  merger  of,  192,  188,  224 
abandonment  of,  152,  190,  223 
tiUe  to,  by  prescription,  149,  185,  217 

right  limited  by  actual  enjoyment,  153,  168,  219 
alteration  in  mode  of  user.  162,  189,  220 
owner  of  an,  not  entitled  to  notice  under  Lands  Clauses  Act,  93 
interference  with,  restrained  by  iDJunction,  548 
ECCI,ESIA8TICA1  BENEFICE, 
preeentation  to,  restrained,  515 

ECOLESIASnCAL  C0MMI89I0NEBS, 
sanction  of,  when  neoesaary,  64 

ECCLESIASTICAL  COUETa, 
injunctione  in  aid  of  the,  65 
no  injuDotiou  where,  have  jurisdiction,  65 

ECCLESIASTICAL  PEBSONS, 

their  powers  of  alienation  at  common  law,  62 
their  lights  of  waste  at  common  law,  63 
restraining  Statutes  relating  to,  62,  63 
may  cut  timber  for  repairs,  63 

or  for  providing  otber  timber  mora  suitable  for  repiurB,  64 

but  not  for  general  expense  of  repairs,  64 
injunctions  against,  at  whose  instance  granted,  64 
waste  by,  63,  64 

account  of,  76,  77 
ELECTRIC  WIRES, 

overhead  and  undergtoond.  111 
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ENDOBSEMENT, 

of  eecoritiee,  iujtmctioDB  against,  53S 

ENGEATING8, 
copyright  in,  308 

piracy  o(,  308,  308 
no  copyriglit  in  immoral,  £o.,  310 
printed  abroad,  copyright  in,  310 

ENTRY, 

and  inspection,  mandatoTy  order  for,  418 

EQUITABLE  ASSIGNMENT, 
injunctions  to  enforce,  48T 

EQTIITABLB  WASTE, 

what  constdtutee,  66 

pulling  down  buildings,  66,  67 

cutting  ornamental  timber,  68 — 70 
young  trees  and  saplings,  71 
underwood  of  insufficient  growth,  or  at  unsaasonable  times,  71 

wanton  destruction  or  spoliation,  71 

who  are  within  the  principle, 

tenant  for  life  without  impeachment  of  waste,  65,  71,  72 
tenant  for  life  with  executory  deTise  over,  ii8 
tenant  for  life  after  possibility  of  issue  extinct,  37 
tenant  by  lease  for  lives  renewable  for  ever,  68 

account  of,'70 — 77 

alterations  in  law  by  Settled  Land  Act,  79,  SO 

ESTATE, 

a  timber,  40 

injunction  to  stay  sale  of  an,  633 


of  trees,  43 

of  minerals,  day,  &c,  46 

of  turvee,  46 

on  ecclesiastical  estates,  63,  64 

copyholder  entitled  to,  43 

ETCHINGS, 

copyright  in,  HOB 

EVIDENCE.    See  AjffidaviU. 
on  a  motion,  dS7 — S62 
new,  after  opening  motion,  562 
case  made  out  by  the,  must  correspond  vitb  allegations  of  statement 

of  claim,  664 
on  motion  to  dissolve,  686 
scientific,  or  expert,  124,  140,  146,  680 
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EXEOtraOB, 

injunotion  to  reatr&in  getting  in  asseta,  444 
injunctiOD  to  reBtroin  parting  with  asBeta,  444 
of  debt(«  in  posaeaaion,  vaate  bj,  6t 

EXECUTOBT  DEVISE.    See  Tenant  in  Fee. 

EX-PARTE  DSTJUNOnONS. 
when  made,  dM 
time  for  making  motion  for,  JtdT 
affid&TJts,  on  application  for,  6S7 
motion  to  diseolve,  S86 
where  disaolved,  applicant  may  agtun  apply,  A8T 

EXPULSION  FBOM  CLUB, 

in  what  case  reetarained.  by  injunction,  MO — d04 


FAEMINa, 

Bocording  to  tlio  ouetom  of  the  country,  49 

FATHEB.    See  Parent  and  ChUd. 

restrained  from  management  of  cluldxen,  iM2 


FIBEWOBKS, 
letting  off,  162 


ehutting  out  the  tide  from  e,  207 

FISH-POND, 
waste  in  a,  44 

FIXTUEES, 

removal  of,  52 

set  up  in  relation  to  trade,  62 

set  up  for  ornament,  53 

right  to,  as  between  landlord  and  tenant,  52 

right  to,  aa  between  heir  and  executor,  A3 

right  to,  aa  between  tenant  for  life  and  remainderman,  53 

right  to,  as  between  sucoessive  incumbents  of  a  benefioe,  54 

FLOOD  WATER, 

caonot  be  thrown  on  to  land  of  neighbour,  196 

FOOTPATH, 

obetruction  of,  162 
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POEEIQN  COUKTS, 

injunctione  to  restrain  procaedingB  in,  620 — 528 
principles  on  which  Court  interferes,  A20 
after  deoi-ee  for  administration,  521 
after  a  decree  in  this  country,  522 

-when  suit  abroad  is  not  so  well  emtod  to  the  purpusas  of  justice, 
as  the  suit  here,  523 
limits  of  the  jurisdiction  to  restrain  suits  in,  526 
proceedings  in,  allowed  to  go  on,  525 

FOREIGN  GOVERNMENT, 

no  injunction  to  restrain  parties  from  applying  to  a,  10 
injunctions  to  restrain  application  of  funds  to  a  company  in  defraying 
the  expenses  of  an  application  to  a,  486 

FOREIGN  LAWS.    See  I^wt  of  a  Foreign  Country. 

FORESHORE, 

injury  to,  injunction  against,  210 

FORFEITUEE, 

of  shares  in  public  companies,  restraining,  477 

must  be  waived  by  persons  coming  to  equity  for  relief,  36 

for  waste,  36 
FOULINa, 

a  natural  stream  or  river,  18S 
injunctions  against,  201 

an  artificial  watoroourse,  193 

a  well,  195 

injunction  against,  196 

a  navigable  tidal  river,  207 

Tithin  the  prescription  Act,  187 

FRAUD, 

colourable  imitation,  296,  348 

right  to  prevent  use  of  a  trade  mark  is  lost  by  fraud,  344 
all  parties  who  lend  themselves  to  perpetration  of  a,  may  be  leotrained 
by  injunction,  342 

GARDENS, 
wastoin,  4 

GAS  COUPANT, 

reetrained  from  committing  nuisance,  129  n.,  166 

GENERAL  RELIEF, 

injunction  may  be  had  under  claim  for,  S51 

GLEBE, 

timber  on,  63 
mines  under,  64 
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622  IKDMX. 

GOVERNMENT, 

no  intetferenoe  vith  the  pnblio  dntiee  of  a  department  of  the,  7 

no  inteiferenoe  with  the  Bovereign  acta  ol  a  foreign.  T 
GEAMMABS, 

copyright  in,  290 
pincy  of,  296 
GRANT, 

conetruction  of  a,  146,  199,  213 

of  lands  ajtd  mines,  effect  of,  44 

general  words  in,  how  restricted,  14S 

reeerration  from  grant  most  be  expremly  made,  148 

when  a  man  may  derogate  from  his,  147 

implied  grant  of  light,  146 
GEATEL, 

waste  by  digging,  44,  4S 

estoTSTS  in,  40 

right  of  copyholder  of  inheritanoe  by  custom  to  dig,  47 

in  the  waste  of  a  manor,  ri^t  of  lord  to  take,  48 
GUARDIAN  AND  WARD.    See  Infant. 

injunction  to  reetfain  guardian  from  acting,  &43 

injunction  to  restrain  guardian  from  permitting  marriage  of  ward,  341 
GUIDE  BOOK, 

copyright  in  a,  290 
piracy  of,  296 

HARBOURS, 

nuisance  to,  206,  209 
HEALTH, 

boaidfl  of,  restrained  by  injunction,  110,  130,  203 

HEIR, 

by  resulting  trust  within  principle  of  equitable  waste,  38 

HIGHWAY, 

modes  of  creating  a,  226 

dedication,  227— 2:tl 

statute,  226,  227 
not  an  easement,  231 
ownership  of  soil  of,  231 
foundrous,  232 
nuisance  to,  233 

injunctions  against,  234 
'  trespass  on  a,  114 

injunctions  against,  114 
right  of  access  to,  232.  234 

injunctions  against  obstructing,  226,  23S 
oltering  level  of,  to  injury  of  adjoining  owners,  226 
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HOSMTAL. 

not  necieBsanly  a  nuisance,  157 

HOTJSE, 

meaning  of,  wiUiin  Lands  Clauses  Act,  98 

El  man  not  bound  under  Lands  CUosea  Act  to  sell  or  oonvey  part 
of  a,  96,  97 

HOUSES, 

waatein,  60 

HOTJSE  OF  LORDS, 

oopTTig^t  in  trials  before,  302 
injunctioQ  ponding  appeal  to,  25 

HUSBAND  AND  WIFE.    See  Alimony. 
injanctions  between,  540 

against  disposing  of  her  separate  eetate,  MO 
against  assigning,  &o.,  Iiei  equitable  interest,  040 
against  molesting  her  in  her  business,  540 
entorcdiig  proper  covenants  in  a  separation  deed,  540 


IMPEACHMENT  OF  WASTE.     See  Wifhtmt  Imptackmeni  of  Waile. 

IMPOETATION, 

of  copyright  works  restrained,  282 
of  pirated  works,  314 

IMPROYEMENT, 

in  patent,  no  answer  to  infringement,  259 

INCUMBENT, 

of  a  parish,  reetrained  from  performing  divine  service,  45B 

INFANT. 

tenant  in  tail  in  possession,  waste  hj  guardian  of,  50 
custody  and  guardianship  of,  542 
restrained  from  marrying,  541 

INFORMATION, 

to  restrain  treapaas,  67,  206 

to  restrain  nuisance,  119,  206 

to  restrain  companies  from  exceeding  their  powers,  4T0 

to  restrain  corporations  from  misapplying  the  corporate  funds,  509 

INFRINGEMENT, 
of  copyright,  292 
in  books,  292 

in  dramatic  pieces  and  muacal  compositions,  306 
in  prints,  &c.,  308 
in  designs,  J19 
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INPEINGEMENT— wHi/niwrf. 
of  patents,  246 
intentioik  immaterial,  if  there  baa  been  an,  235,  281 

INJUNCTION.    Seo  Motion,  Writ  of  InjuniAion. 
meaning  of  interlocutory,  1,  2 

general  principles  on  Tbich  granted,  2,  12 — 15 
not  in  general  granted,  except  a  writ  of  summons  bas  issued,  550 

exceptions,  560 
skould  be  specifically  claimed,  550 
not  in  general  granted,  except  against  a  party  to  the  action,  dd2 

exceptioQB,  552 
may  be  obtained  at  any  stage  of  the  prooaedings,  554 
may  be  obtained  during  vacation,  554 
by  whom  application  for,  should  be  made,  853 
obtained  on  ex  ^rte  application,  635.     See  Ex  parte  Injanctiona. 

interim  order,  565 
claimed  must  be  consistent  with  esse  made  out,  565 
ordered  on  affidavit  of  seirice,  if  defendant  does  not  appear,  561 
tenna  of  order  for,  569 

order  (or,  should  be  specific  and  should  declare  the  rights,  571 
waiver  of  irregular,  563 
acquiescence  under  order  for,  5SS 
service  of  notice  of  order  for,  572,  394 
operates  from  dat«  of  order,  594 
operates  in  perionam,  9 
does  not  run  with  the  land,  139 
effect  of  amendment  on,  589 
goes  of  course  on  dismissal  of  action,  589 
dissolution  of,  584 — 587 
disoharge  of  order  for,  588 
continuing  at  the  hearing,  590 
declaration  of  right  instead  of,  590 
plaintiff  not  bound  to  take  damages  in  lieu  of,  591 
consent  to,  cannot  be  withdrawn,  588 
irregular,  may  be  discharged,  588 
granted  though  mischief  has  oeasod,  590 
perpetual,  meaning  of,  2,     See  Ferjietiial  InjundioM. 

not  grant«d  without  consent  before  the  hearing,  27,  590 

granted  though  not  claimed,  638 

granted  after  legal  right  established,  23 

not  granted  in  trivial  case,  6 

not  where  damages  the  proper  remedy,  6 
mandatory,  31 — 34 

not  in  general  granted  on  motion,  34,  590 
must  be  implicitly  observed,  so  long  as  it  exists,  593 
breach  of,  593  et  teq, 

consequences  of,  503 
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INJUNCTIONS  TO  EESTRAIN  PE0CEBDING3  AT  LAW. 
juriadiction  of  Court  of  Chancary  bj",  abolished,  10 

INJUNCTIONS    TO   RESTRAIN  PEOCEEDIN&S  IN   INFEEIOE 
AND  FOREIGN  COURTS, 

Lord  Ifayor's  Court,  o18 
County  Courts,  618 
Foreign  Courts,  620 
Special  tribunak,  &19 
principles  on  which  the  Court  interferes,  318 

IN  PERSONAM, 

injunction  operates  t'n  pertonam,  9 

coDsequenoe  of  this,  9 

injunction  does  not  run  with  land,  10 

rNSPEOTION  OF  PEOPEETT,  680 
of  mines,  581 

mandatory  order  for  entry  and,  416,  580 
order  made  on  interlocutory  application,  481 
practice  and  afBdavita,  661 

INSTTTUTION  OF  PEOCEEDINaS, 
injunctions  to  restrain  the,  10 

INTEEIM  OBDEE,  23 

oonvenience  of  proceeding  by,  665 
practice,  666,  666,  681 

INTERNATIONAL  COPTEIGHT,  321 

INTERRUPTION, 

under  the  Prescription  Act,  150 

lEEBPAEABLE  DAMAGE, 
meaning  of,  14,  123 

on  application  for  perpetual  injunction,  25 

lEEIGATION, 

Tater  taken  for  purposes  of,  182 


JOINT  TENANTS, 

remedies  for  waste  between,  66 

JXTOGMENT  CEEDITOH. 

may  have  an  injunction  to  restrain  the  debtor  from  parting  with  or 
dealing  with  his  property,  537,  540 

JUDICATURE  ACTS,  18T3  and  1875, 

jurisdiction  of  Court  of  Chancery  transferred  to  the  High  Court,  1 
jurisdiction  of  Court  of  Chancery  to  restrain  acttons  at  law  abolished 

by,  10 
jurisdiction  of  the  High  Court  of  Justice  under  the,  3 — 11 
S.I.  40 
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JUNCTIONS, 

between  railway  compaaies,  questions  relating  to,  107 

JUBISDICXrON  OF  THE   HIOH  COUET  TO  GRANT  INJUNC- 
TIONS, 3—11 
juriBdiction  formerly  confined  to  Court  of  Chancaiy,  1 
Common  Law  Fiocednre  Act,  18d4,  1 

jurisdiction  transferred  to  High  Court  by  Judicature  Act,  1873,  I 
effect  of  B.  25,  aub-s.  (8)  of  Judicature  Act,  1873,  3—6 

doe«  not  confer  arbitrary  discretion  to  grant  injunctions,  3 
enables  Court  to  grant  injunctions  where  before  they  were  not 
in  practice  granted,  4 — 0 
in  cases  of  libel,  6 
principles  on  which  jurisdiction  exercised  not  altered  by  Judicature 

Act,  6 
no  jurisdiction  in  matters  merely  criminal,  7 
juriBdiction  to  restrain  by  iujunction  actions  pending  m  High  Court 

abolished,  10 
the  institution  of  proceedings  may  be  restrained,  10 
jurisdiction  in  respect  of  acts  to  be  done  abroad,  9 
jurisdiction  of  County  Court,  11 

JUSTICES  OP  THE  PEACE, 
restrained  by  injunction,  137 

LABEL.     See  Trade  Mark. 

LACHES.     See  A<qiiiuunce,  Delay, 

LANDLORD  AND  TENANT, 

tenant  restrained  according  to  terms  of  bis  covenant,  62 
tenant  restrained  from  coiuinitttng  waste,  61,  62 
uuderlessee  restrained  from  committing  waste,  62 
leasee  losing  the  right  to  tight,  tSI 

LANDOWNER. 

agreement  between  a,  and  the  promoters  of  public  works,  491 
rights  of  a,  against  tbe  pramotere  of  public  works,  88 
rights  of  a,  against  persons  who  have  taken  bis  land  under   com- 
pulsory powers,  473,  474 
not  compellable  te  sell  in  certein  cases  a  partial  interest,  96 — 98 
clauses  prohibiting  a  company  from  taking  land  without  conseot  of,  108 
right  of  pre-emption  of  superfluous  lands,  reserved  to,  101 

LANDS, 

injuriously  affected  by  tbe  execution  ot  public  works,  126 

taken  compulsory,  to  what  usee  they  may  be  applied,  88, 89,  108, 474 

LANDS  CLAUSES  CONSOLIDATION  ACT,  88—102 

compulsory  powers  of  purchase  may  not  be  exercised  otherwise  than 
for  the  purposes  of  the  undertaking,  88 
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INDEX.  627 

LANDS  CLAtrSES  CONSOLIDATION  tSJi—continv^. 

in  exerciBing  powers  of  the  Act  its  ptOTisiooa  mtut  be  strictly  adLerod 

to,  90 
the  Act  does  not  over-ride  or  control  an  exproes  contract,  90 
notice  to  treat,  91 

how  far  the  relation  of  vendor  and  purchaaer  created  by,  92 — 91 
cannot  be   withdrawn   without   landowner's   consent,   nnless  a 
counter-notice  served,  92,  93 
vompany   restrained   from  entering  on  land  until  monies  awarded 

have  been  paid  or  deposited,  94 
landowner  whose  property  is  injuriously  afiected  by  exercise  of 

powei-s  should  claim  compensation,  not  an  injunction,  96 
company  cannot  insist  upon  taking  part  only  of  a  house,  boilding,  or 

manufactory,  96,  97 
superfluous  land  of  a  company,  right  of  pre-emption  in  regard  to,  101 
LAW  EBPOBTS, 

copyright  in,  291,  302 

LATra  OF  A  FOBEIGN  COUNTET, 
interference  in  aid  of,  when  refused,  8 

LEASES, 

of  ecclesiastical  corporations,  63 — 65 
covenants  in,  enforced  by  injunction,  371 — 3T5 
nnderlessee  restrained  from  committiDg  waste,  62 

LEASES  AND  SALES, 

of  Settled  Estates  Act,  as  regards  timber  and  waste,  79 

LECTURES, 

right  of  property  in,  at  common  law,  434 
statutory  right  in,  302,  435 
injunctions  against  the  publication  of,  435 
LESSEE.    See  Landlord  and  Tenant. 
LETTERS, 

copyright  in  published,  290,  291 
right  of  property  in  unpublished,  432 

qualification  of  the,  433 
injunction  against  the  publication  of,  432,  546 
delay  may  be  a  bar  to  the  application,  434 
receiver  has  no  right  to  publish,  433 
injunctions  against  opening,  545 

mandatory  injunction  to  withdraw  notice  to  Post  Office,  546 
LIBEL, 

injunction  to  restrain  the  publication  of,  6 
LICENSE, 

to  use  a  patent,  248 

to  publish  a  book  is  not  an  assignment,  289 

40—2 
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628  INDEX. 

LICENSEE, 

nglkt  of,  to  sue  in  respect  of  nniaanoe,  121 
of  a  pateot  cannot  sue,  248 
infringement  by,  259 

LIGBTT.    See  Window. 

right  to,  bj  agreement  or  grant,  146 

implication  of  grant  of,  upon  sererance  of  a  tenemrat,  14S 

no  implication  of  reseiration  of  right  upon  Mveraaoe,  14K 

exception,  148,  140 
right  to,  under  the  Prescription  Act,  149 

right  is  absolute  and  indefeasible,  149 
extinguishment  of  right — merger,  1A2 
angle  of  43  degrees,  role  as  to,  143 
abandonment  of  right  to,  152 
right  to,  not  lost  on  rebuilding  a  house,  132 
right  to,  cannot  be  extended  on  rebuilding,  153 
injanctions  to  restrain  the  obstruction  of,  142 

principles  on  which  granted,  145 

reference  to  Chambers  as  to  erection  of  buildings,  153 
Burreyor  appointed  by  Court,  145 

UMTTATIONS,  STATUTE  OF, 

in  reference  to  account  in  general,  26,  76 
in  reference  to  account  in  waste,  76 
in  reference  to  account  in  trespass,  112 
delay,  short  of  time  limited  by,  19,  27 

LIQITIDATED  DAMAaES, 

as  distinguished  from  a  penalty,  386 

no  injunction  against  doing  an  act  permitted  to  be  done,  on  paym 
of,  386 

LITHOGBAPHS, 
oopyright  in,  308 

LOCAL  AUTHORITY, 

cannot  enforce  its  bye-laws  by  injunction,  6 

LOCAL  GOVERNMENT  ACT, 

pereone  acting  under,  restrained  by  injunction,  137 

LONDON  BUrLDING  ACT,  1894, 

does  not  authorise  interference  with  eaeementa,  144 

LORD  OF  A  MANOR.     See  Copyhoidrr. 
property  of,  in  trees,  41 
right  of,  to  minerals  in  copyholds,  47,  48 
right  of,  to  taku  gravel,  &c.,  in  the  waste  of  the  manor,  48 
right  of,  to  approve  against  common  of  turbary  and  estoTers,  iS- 
can  have  an  injunction  to  stay  waste  by  copyholder,  58 
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LORD  OF  A  MANOE— c(nUtnu«(I. 

may  not  oat  timber  on  copyhold  tonemeiit,  41 
injtmctioii  to  stay  trwpaaa  by,  41 

ITJNATIC, 

timber  cut  on  estate  of  a,  43 


MAGAZINES, 

copyright  in  artioles  oontributod  to,  300 — 302 

UAGISTEATB, 

where  a  statutory  remedy  before,  injunotion,  as  a  rule,  not  granted,  7 

MANDATORY  INJUNCTIONS, 

prindpleB  on  which  granted,  31 — 33 

may  be  granted  in  poeiliTe  form,  31 

balance  of  coavenieuce  will  be  taken  into  aocount,  31,  32 

mandatory  inju&otion  may  be  granted  although  work  completed 

before  action,  33 
where  work  haa  been  prooeeded  witli  after  notice  of  appeal,  33  n, 
where  defendant  hurriee  on  buildings  after  eervice  of  notice  of 

motion,  34 
not  as  a  role  granted  where  there  has  been  delay,  33 
when  granted  before  trial,  34 
against  treBpaes,  114 
against  nuisance,  202,  203 

against  breach  of  covenant  or  agreement,  413 — 417 
need  not  be  applied  for  before  motion  for  judgment,  27 
order  for,  suspended  for  a  certain  time,  34 

MANDATORY  ORDEB, 

for  entry  and  inflection,  413 

orderad  to  be  performed  at  ooat  of  disobedient  party,  601 

MANOR.    See  Lord  of  a  Manor. 

MANSION  HOUSE, 
pulling  down,  dO,  66 

MANUFACTORY, 

meaning  of,  in  Lands  Clauses  Aot,  96 

MANUFACTURE, 

within  the  meaning  of  the  patent  law,  255 

MANUSCRIPTS, 

right  of  property  in,  427 

passes  with  transfer  of  subject,  430 

to  personal  representatives  of  author,  431 

of  an  irreligious,  seditious,  or  libellous  character,  431 
injunctions  to  restrain  the  publii^tion  of,  428 
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iiANUSCBlFia— continued. 

vhat  amouuto  fa)  publication  of,  429 
putclmaer  of,  may  alter  as  lie  tliinks  fit,  431 
copyright  in,  290 

UARKETT, 

right  to,  237,236 
nuisance  to,  239 

inj'unctiou  againBt,  237 

MAEEIAGE, 

of  infant,  lestrauiad  by  injunction,  541 

MATOE'S  COUET, 

injunctions  to  restrain  prooeodingB  in  the,  516,  519 

MEADOW, 

breaking  up  a,  46,  463 

UELIOEATING  WASTE,  38 

METEOPOLIS  MANAGEMENT  ACTS,  111 

ItETEOPOLITAN  BOAED  OF  WOEKS, 
restrained  by  injunction,  137 
injunction  at  suit  of,  HI 

mCHAEL  ANGELO  TATLOE'S  ACT,  109 

powers  of  Comniissioners  of  Sewers  transferred  to  Common  CouncQ 
of  City  of  London,  109  n. 

MILL  BACE, 

nuisance  to  a,  205 

MTNEBAia.     See   Minet,   Mortgager,  Morlyagor,  Ecclttiaitieal   Ptrtotu, 
Support. 
property  in,  44,  45 

wrongfully  sBverod,  75 
reservation  and  exception  of,  46,  170 
meaning  of  word,  in  a  deed,  45 
damages  for  wrongfully  working,  113 
estovers  of,  46 

property  of  copyholder  in,  47 
in  oopyhoMs,  right  of  lord  of  manor  to,  47 

MINES, 

tenant  for  life  may  work  open,  44,  45 

may  sink  new  shafts  to  work  open,  45 

may  not  open  new,  44 
interest  of  copyholder  for  life  or  years  in,  47 
right  of  copyholder  of  inheritance  by  custom  in,  47 
right  of  customary  tenant  by  custom  in,  47 
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INDEX.  6SJ 

MINES— cnntinufd. 

as  diBtinguished  from  quairieB,  43 

grant  of,  44,  45 

on  estates  of  eucleeiastical  persons,  64 

Bcoount  of  waste  in,  76 

drovned  mine,  no  righ.t  to  support  from,  l&l 

trespass  on,  113,  115 

working,  out  of  bounds,  113,  113 

account  of  trespass  on,  112 

damages  for  trespass  on,  113 

working,  so  as  to  let  down  surface,  166 

drainage  of,  196 

barriers  in,  113,  197 

MINISTEB, 

of  a  cbapel,  injunction  to  restrain  a  man  improperly  appointed,  from 

acting  as  pastor,  408,  439 
of  a  chapel,  improperly  dismissed,  injunction  from  hindering  in  the 

discharge  of  his  office,  438 
injunction  to  restrain  a,  from  preaching,  453 

MISAPPLICATION, 

of  corporate  or  other  funds,  restraioad  by  injunction,  482,  509 

MISEEPKESENTATION.    See  Fraud. 

MONIES, 

injunctions  to  restrain  the  payment,  &o.,  of,  537 

payment  of,  into  Court,  on  obtaining  an  injunction,  23,  570 

MOBTOAQEE, 

may  in  general  pursue  all  his  remedies  concurrently,  462 

may,  on  a  proper  case  being  made  out,  be  restrained  from  pursuing 

all  hie  remedies  concurrenUy,  462 
lestrained  from  esemsing  power  of  sale,  462 — 461 

from  parting  with  surplus  monies,  463 

from  presenting  to  a  benefice,  465 

from  dealing  with  a  ship  in  derogation  o£  a  charter-party,  465 
may  not  commit  waste,  if  security  be  sufficient,  59 
may  commit  waste,  if  security  be  not  eufficient,  59 
of  burial  ground  may  not  commit  waste,  65 
committing  waste,  pending  redemption  suit,  59 
injunctions  at  suit  of  equitable,  60,  466 
interest  of,  in  lands  taken  under  Lauds  Clauses  Act,  9S 
oollateral  adTOntage,  463 

MOBTGAGOR  IN  POSSESSION, 

may  not  commit  waste,  if  security  be  insufficient,  60 
may  not  commit  wast«  if  bankrupt,  eemble,  60 
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632  INDEX. 

MOTION, 

form  of  notice  of,  556 

service  of  notice  of,  554 

time  for  making,  557 

aftving,  566 

hearing  of,  563 

evidence  on  the,  557.     See  AffidaviU. 

declaration  of  the  rights  of  pailiea  on  the,  571 

for  ia}UnctiOQ  treated  ae  the  trial  of  the  action,  27,  570 

perpetual  iujunctioii  may  be  granted,  although  no  motion  for  mter- 

locutory  order,  27 
ooBta  of  motion,  572 
to  advance  the  cause,  670 
to  dissolve,  584 

«c  j)arf«  injunctione,  586 

who  should  move,  587 

effect  of  delay,  599 
to  diHoharge  an  irregular  order.  588 
to  commit  for  breach  of  injunction,  595 

notice  of,  595 

form  of,  596 

UOIIVES, 

of  inatituting  a  suit  sometimee  regarded,  120,  479 


restrained,  159 

MUSICAL  COMPOSITION, 
w^yright  in,  303—308 

what  Ronetitutea  pin^y  of,  :I06,  307 


NAME, 

assumption  of,  no  injunction  against,  544 
unauthorised  use  of,  in  advertisement,  545 
name  of  house,  545 
telegraphic  address,  545 

NAVIGABLE  TIDAL  BIVER, 

rights  of  Crown  to  soil  of,  206,  207 
purpreetui'e,  206 

injunction  to  restrain,  206 
right  of  conservation,  207 
nuisance  to  public  right  of  navigation,  206 

injunctiune  against,  207 
fouling  a,  207 
access  to,  20H,  200 
rights  of  riparian  owner  on  banks  of  a,  208,  : 
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NAViaATION, 

nuiBance  to,  206,  207 

right  of,  on  inland  waters  ia  a  right  of  way,  233 

NEGOTIATION  OF  SECUBITIES, 
injunctionB  agamat  the,  S36 

NEWSPAPER. 

NOISE  AND  NOISY  TRADES, 

actions  for,  when  actionable  nuiaonce,  158, 159 

injunctions  to  restrain,  ld9 

right  te  make  a  noise  may  be  acquired  by  long  user,  159 
NOTES, 

copyright  in,  te  a  book,  291 
NOTICE, 

before  action  not  neoeseaiy,  573 

of  injunction,  572 

of  motion,  553 
form  of,  556 
service  of,  554 
abort  notice,  563 
effect  of  amendment  on,  562 
to  commit,  59S.     See  Committal, 

te  treat  under  Landa  Clauses  Act,  91 

served  before  expiration  of  oompulsory  power  ia  sufficient,  ( 

covenants  enforced  in  equity  against  parens  taking  with,  405 
NOVELTT, 

of  an  invention,  proof  of  in  patent  action,  250 
NUISANCE, 

what  it  is,  117 

may  be  public  or  private,  117 

diminution  of  value  does  not  make  an  act  a,  124 

who  may  sue  te  restrain,  110 — 12<i 

parties  te  action,  122 

threatened,  125 

increasing,  124,  139 

t^nporaiy,  123 

eeseer  of,  after  action  brought,  125 

evidence  of  scientific  witnesaee  as  to,  124 

intention  of  defendant,  when  material,  125 

reasonable  use  of  premises,  no  defence,  1 23 

arising  from  acta  of  several  persons,  122 

purchaser,  who  has  not  accepted  title,  cannot  sue,  126 

prescriptive  right  to  at 

recurring,  123 

coming  te  a,  160 
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NUISANCE— eondnuftl. 

no  time  will  legalise  ti  public,  138,  23& 

by  private  pereouB,  prinoiplea  od  which  the  Coiut  tLcte  in  restnining, 

117,  123 
by  public  companies  in  the  coDBtructioa  of  Qteir  works,  126 — 132 
bj  public  bodiea,  133 

principles  on  wbich  Court  interteraa,  133 

motives  of  suit  not  in  general  looked  to,  120 

eSect  of  delaj  in  coming  to  the  Court,  138 
to  dwelling-hoQBeB  and  hooaes  of  budineee,  140 

standard  of  damage  required  by  the  Court  as  a  comEtion  of  ita 
interference  by  injunction,  140 

who  may  Hue,  141 

obstruction  of  light.     See  Light 

pollution  of  air,  15S — 157,     See  Air. 

noise  and  noiaj  trades,  138 

interference  with  right  of  drain  and  drip,  160 

various  nuisanceH,  167,  161 

prescriptive  right  to  cause  Quisance,  139 
to  support,  163.     See  Support. 
relating  to  water,  178.    See  Water. 
■   to  navigable  tidal  waters,  206.     See  Navigable  Tidal  Biver. 
to  rights  of  way,  210.    See  Hay. 
to  ferriea,  235 
to  rights  of  market,  237 
to  highways,  226.     See  Highway. 
traisancee  connected  with  trade  disputes,  241 
various  nuisances  to  air  and  dwelling-houses,  167,  161 
NUISANCES  KEMOVAL  ACT, 

pei-eons  acting  under,  restrained  by  injunction,  137 

OFFICE, 

injunction  against  a  corporation  improperly  declaring  an  office  void,  * 
OBCHARDS, 

waste  in,  43 

OENAJIENTAL  TIMBEE.     See  EquitaUt  Waiie,  Timbrr,  Trrti. 

PAINTINGS, 

copyright  in,  311 

PABENT  AND  CHILD, 

injunctions  against  parents  with  respect  to  custody  and  education  of 
children,  342 

PABK, 

wast«  in  a,  43 

reclaiming  deer,  44 
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INDEX.  68S 

PAEUAMBNT, 

covenant  not  to  oppose  a  bill  in,  394 

no  injunction  in  general  to  restrain  a  man  from  applying  to,  9 

agreement  not  to  apply  to,  may  be  inforced,  392 

inj  uuotion  to  reetrain  a  company  or  corporation  from  applying  funds 
in  promoting  or  oppoeing  bill  iu,  3Sil,  484,  510 

PAELIAMENTARY  POWEES, 
to  take  land,  nature  of,  S6 

persona  having,  may  take  what  they  deem  necessary,  iC  there  be 
bonafidfi,  88—90 

PAETICITLAES, 

delivery  of,  in  patent  action,  2&I) 

FABIIES.     See  Atlomey-Oeneral. 

application  for  injunction  must  be  made  by  a  P&rty  having  euffident 

interest,  551 
absence  of,  not  material,  if  property  be  in  danger,  552 
one  suit  cannot  be  maintained  against  several  persons  for  distmot 

invasions  of  a  right,  277 
misjoinder  of,  122 
out  of  the  jurisdiction,  service  of  writ  on,  551,  555 

PABTING, 

witli  property,  documents,  Ac,  injunctions  to  restrain  the,  444,  537 

PAETNEE, 

injunotions  to  restrain  a  man  from  holding  out  another  as,  454 
may,  in  the  absence  of  agi«ement,  canyon  businesB  att«r  dissolution, 

338,  450 
restrained  from  carrying  on  business  after  dissolution  contrary  to 

agreement,  450 
who  seeks  equity  must  do  equity,  454 
misoonduot  of,  quarrels,  Ac,  453 
injunction  granted  though  dissolution  not  prayed,  446 
right  to  use  of  name  after  dissolution  or  sale,  451,  452 
difference  between  receiver  and  injunction,  454 

PAETNEESHIP, 

effect  of  appointment  of  a  receiver  of  a,  434 

injunctions  during  or  after  dissolution  of,  448 

injunction,  though  dissolution  not  sought,  446 

injunction  to  restrain  a  man  from  holding  out  that  he  is  in,  with 

another  trader,  335,  454 
at  will,  injunction  when  granted,  448 

PAETNEESHIP  STYLE, 
fraudulent  use  of,  334,  335 
right  to,  after  dissolution,  339,  451 
after  decease  of  partner,  339,  45'2 
passes  on  the  assignment  of  the  business,  388,  452 
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PASTY  WALL,  177 

PASSING  OFF.    See  Trade  Name. 

PASTUBE, 

breaking  up  a,  48,  463 

PATENTS, 

prinuples  on  which  Court  reetntinB  infringement  of,  246 
who  may  mie,  247 
who  in»y  b«  sued,  248 
pleading,  250 
eridenoe,  291 
discoTery,  263 
delay  and  aoquieaoenoe,  254 
what  is  an  infringement,  255 
intention  immaterial,  255 
infringement  by  manufacture,  255 
by  experiment,  256 
by  user,  256 
by  eale,  257 
by  repairs,  25S 

by  taking  part  of  an  invention,  260 
I^  aliena,  259 
by  licensee,  259 
by  workmen,  269 
impiovementa,  259 
colourable  variations,  261 
eubatitution  of  equivalents,  261 
interlocutory  injunctione  against  infringement,  262 
principles  on  which  granted,  262 — 265 
praotioe  on,  266 

where  defendant  is  willing  to  keep  account,  266 
delay  is  fatal,  265 
undertaking  aa  to  damagee,  266 
evidence,  267 
peipetuol  injunction  agunet  infringement,  26S 
where  granted,  26S 
scope  of,  270 

enforcing  obedience  to,  271 
coets,  272 
stay  of  execution,  273 

PAYMENT  INTO  COTJET, 

as  a  condition  of  granting  on  injunction,  23,  570 

PENALTY.    See  Forfeiture. 

as  distinguished  from  liquidated  damages,  386 

no  injunction,  if  sum  named  be  liquidated  damages,  386,  391 


L 
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IHDBX.  687 

PENALTY— eonttntiwJ. 

it  aam  named  be  a,  injtmotion  to  leetram  breach  of  ooTen&nt  is  not 

excluded  by  pajment,  386 
most  be  waived  by  pereona  wbo  oome  to  the  Court  tor  relief,  36,  279 

PERIODICALS, 

oopyright  in  artidee  oontribnted  to,  300 — 302 

PERMISSIVE  WASTE,  38,  SI 

PERPETUAL  INJUNCTION, 

is  in  eEFect  a  decree,  590 

decreed,  if  an  equitable  cose  be  ehoTn.  25 

not  granted  till  judgment  in  the  action,  27 

granted,  though  not  claimed  by  the  writ  of  HumniODa.  990 
though  no  previous  interlocutory  application,  590 
though  misohief  has  ceased  before  trial,  590 

declaration  of  right  instead  of,  590 

plaintiS  cannot  be  compelled  to  take  damages  in  lieu  of,  591 

principlee  on  which  granted,  23 

granted  in  general  after  establishment  of  legal  right,  25 

not  granted,  if  dama^  be  small.  25 

aoquieeoence  as  a  bar,  26 

poe^ned  till  after  a  certain  period,  26,  135 

account  as  incident  to,  27 


PHOTOGRAPHS, 
copyright  in,  311 

PICKETING,  242 

PIG-STYE, 

a  nuisance,  157 

PIRACY.    See  Copyrii/hf. 

PISCARY, 

drying  up,  44 

PLANS, 

if  referred  to,  read  along  with  agreement,  366 
mere  exhibition  of,  not  a  warranty,  366 

POOR  LAW, 

injunctionB  relating  to  relief  under,  512 


taken  nnder  Lands  Clauses  Act,  94 

no  injunction  against  parties  continuing  in,  96,  lOg 

PREFERENCE  SHARES, 

injunctions  against  issuing,  489 
injunction  at  instance  of  holder  of,  484 
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688  INDEX. 

PRESCRIPTION  ACT,  149 

cases  in  which  it  does  not  apply,  150,  Idd,  158,  235 

"  ioteiTuption,"  meaning  of,  ISO 

"  enjoyment"  of  light  under  the  Act,  150 
PRESENTATION, 

injunction  to  restrain,  418,  465 
PRESUMPTION, 

of  grant,  146,  160,  19» 

PRINCIPAl  AND  AGENT, 

principal  bound  by  acquiescence  of  agent,  17 

PRINT8, 

copyright  in,  308—311 
piracy  of,  308 

no  copyright  in  immoral,  obscene,  or  libellous,  310 

printed  abroad,  copyright  in,  310,  321 
PRTTACT, 

loss  of,  by  opening  a  windoT,  144 
PROCEEDINGS, 

pending  in  High  Court,  not  restrained  by  injunction,  10 

institution  of  proceedings  may  be  restrained  by  injunctiott.  10 

in  inferior  Courts  may  be  restrained.  376 — 584 

no  injunction  to  stay  proceedings  in  High  Court,  517 

injunction  to  restrain  institution  of  proceedings,  517 

frivolous  and  vexatious  actions,  517 

proceedings  a^inst  company  in  course  of  winding  up,  328 

concurrent  administration  actions,  520 

proceedings  in  inferior  Courts,  618 

in  foreign  Courts,  520.    See  Foreign  CourU. 
pending  appeal,  273 

PROCESS, 

meaning  of,  in  reference  to  the  patent  law,  262 
law  aa  to  a  patent  for  a  chemical,  262 

PROMOTERS  OF  PUBLIC  WORKS, 
rights  and  liabilities  of,  121 — 123 
agreements  of,  with  landowners,  Sol,  552 

PROPERTY  PENDENTE  LITE.    See  Proltdion  of  Legal  RighU  to  Pro- 
]>erty  Pemling  the  Trial  oftkt  ItigU. 

PROSPECT, 

shutting  out  a,  144 

PROTECrrON  OF  LEGAL  EIGHTS,  PENDING  THE  TRIAL  OF 
THE  EIGHT, 
principles  on  which  the  Court  formerly  interfered,  376 
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PUBLICATION, 

of  documents,  papers,  &C.,  in  breacli  of  confidence  rostrainad  by  in- 

junction,  427 
of  lectures,  ■'estrained  hj  injunction,  434 
of  lett«ra,  restrained  by  injunction,  432 
of  manusoripto,  &c,  restrained  by  injunction,  428,  431 
of  proceedings  pending  before  Court  of  justice  restrained,  302,  M6. 
no  copyright  at  common  law  in  a  book,  Ac,  after,  283 
what  amounts  to,  429 
public  representation  or  performance  of  a  dramatic  piece,  or  musical 

representation,  is  a,  304 

PUBLIC  BODIES, 

injunctions  against  trespass  by,  Sfi 

injunctions  against  nuisance  by,  133 — 137 

principles  on  which  injunctions  are  granted  against,  86,  133, 471,  509 

PUBLIC  HEALTH  ACT, 

a  local  board  interfering  with '  rights  of  property  in 
authorised  by,  may  be  restrained  by  injunction,  1 10 

PUBLIC  WOEKS, 

construction  of,  104,  126 — 131 

lands  injuriously  aCeoted  by,  126 — 131 

PURCHASEE, 

in  possession,  restrained  from  committing  waste,  61 
who  has  not  accepted  title  cannot  sue  in  respect  of 

PURITY, 

of  a  natural  stream,  185 
of  an  artificial  watercourse.  193 
of  ft  navigable  tidal  river,  207 
of  air,  155 

PURPRESTUEE, 
what  is  a,  206 

Hs  distinguished  from  nuisance,  206 

inquiry  whether  beneficial  to  the  Crown  that  it  sho 

not  whore  it  is  also  a 
injunction  to  restrain  a,  206 


QUAEET, 

as  distinguished  from  a  mine.  45 
tenant  for  life,  £c.,  may  work  an  open,  45 
interest  of  copyholder  in  a,  47 
estovers  of  a,  46 

QUOTATION. 

when  infringement  of  copyright,  293—295 
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640  nn>EX. 

KABBIT  WAEEEN, 
breakiDg  up  a,  44 
EAILWAT  CLAUSES  CONSOLIDATION  ACT,  102—109 
limite  of  deviation,  102 

notice  of  intention  to  eieroise  powers  of  deviation  njuat  be  given,  103 
landowner  who  seeks  to  restrain  a  company  from  deviation  must  show 

that  he  would  be  injured,  103 
land  may  not  be  taken  except  forproperparpoees  of  the  Act,  although 

within  the  limits  of  deviation,  104 
interference  with  roada  under  the  Act,  105 
no  injnnction  granted  under  a.  92  to  compel  railway  company  to 

allow  plaintiff  to  run  carriages  on  line,  106,  107 
injunction  granted  under  s.  115  to  prevent  enginee  being  used  on 

railway  unless  approved  by  the  company,  107 
injunction  will  also  be  granted  to  enforce  provisiona  of  s.  117. ..107 
owner's  rights  after  possession  taken  by  company,  108 

H  purchase  money  not  paid,  landowner  may  enforce  lien,  and 
obtain  appointment  of  receiver,  108 

EAILWAY  COMPANY.     See  Sailwat/  Clatites  GoniolidaUon  Act. 
restrained  from  carrying  on  buBiness  of  coal  merchant,  470 
restrained  from  opening  line  without  sanction  of  Board  of  Trade,  472 
restrained  from  improperly  applying  its  funds,  482 — 486 
restrained  from  entering  into  contracts  itUra  vina,  486 
resbained  from  doing  improper  acts,  486 
restrained  from  issuing  preference  shores,  480 
working  agreements  of,  with  another  company,  4S9,  490 
power  of,  to  pass  over  another  line,  105,  106 
agreement  of,  as  to  passing  over  another  line,  106 
powers  of,  to  effect  a  junction  with  another  line,  107 
right  of,  to  exclude  from  station  all  persons  except  those  nsing  the 
railway,  109 

BATE, 

injnnction  against  enforcing  a,  548 

EECEIVEB. 

in  partnership  cases,  454 

of  rents  of  land,  466 

promoters  of  a  company  taking  land  in  posseseion  of  a,  91 

may  have  an  injunction  against  waste  by  tenants  for  years,  62 

effect  of  appointment  of,  454 

course  of  proceeding  where,  is  sought  to  bo  restrained,  549 

BECEBATION, 

ground  dedicated  to  public,  whether  a 

BEFEEEXCB  TO  CHAMBERS, 
on  granting  an  injunction,  153 

EEGATTA. 

holding  a,  when  a  nuisance,  162 
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BEOISTBATION.    See  Copj/Hght,  Trade  Mark. 

SEUAINDEB-UAK.     See  Copyholder,  Reverntmer. 
may  not  commit  waste,  73 
may  not  join  in  waste  for  liis  own  benefit,  74 
may  have  an  injimotion  against  waste  by  tenant  (or  life,  33 
for  life  may  have  an  injunction  against  waste,  J>S 
mesne,  may  have  an  injunotion  against  waste,  SB 

but  not  an  account,  78 
of  equitable  eetate  may  IiaTe  an  injunction  against  waste,  SJ> 
of  part  of  the  inheritance  may  have  an  injunction  against  waste,  £8 

RENEWABLE  LEASES.    See  LeMte,  Tenant  /or  Liva  RmewabU  fur 

Ever, 
BEPAIBS.    See  E^ven,  Covtnani,  For/ttiurt,  Fermiitivt  WatU. 

REPORTS, 

of  cases  at  law,  copyright  in,  291,  302 
of  speech,  302 

RESTRAINT  OF  TRADE, 
coTensnta  in,  373  el  $eq. 
total  leetraint,  375 
partial  restraint,  376 
construction  and  effect  of,  378 
benefit  of,  passes  with  goodwill,  379 
reBtriction,  wken  reasonable,  380 
divisibility  of,  384 
measurement  of  distance,  384 

REVERSIONER, 

may  have  an  injunction  against  nuisance,  121 

may  have  an  injunction  against  breach  of  covenant,  369 

bound,  if  right  to  light  is  acquired  against  lessee,  lol 

REVIEW, 

copyright  in  articles  oontributed  to  a,  300 — 302 

TtTFI.T!  RANGE, 

a  nuisance,  162 
BIGHT  OF  WAT.    See  Way. 
RIPARIAN  PROPRIETORS, 

rights  and  liabilities  of,  1T9  d  arq. 

injunctions  against,  200 — \iOi 

on  banks  of  navigable  tidal  river,  208 

cannot  grant  their  water-rights,  apart   from  their  eetate  in  the 
land,  180 
RIVER.     See  Stream,  Water,  Watercouree. 

righte  of  riparian  proprietors  in  the  bed  of  a,  178 

ri^te  of  riparian  proprietors  in  the  water  of  a,  179  el  trq. 
K.I.  41 
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642  INDEX. 

BIVBR~en»(>«ueJ. 

user  o(  water  of,  for  domefltic  pniposee,  181 

user  of  water  of,  for  numn&oturmg  or  agricultural  pnrpoMS,  182 

banka  of  a,  getting  out  of  repair,  39fi 

navigable  tidal,  nuissnoe  to  a,  206 

righte  of  Crown  in  a,  206 

rights  of  proprieters  on  banka  of,  208 

rights  of  conserration,  207 

powers  of  comnuBsionerB  of  sewers  as  to  a,  208 

private  or  exolunvB  right  of  fishery  in  a,  207 

ROAD, 

pnblic,  intetferenoe  with  or  obetraotion  of  a,  102 
coDstruotion  of  roilwaTS  over,  105 
Hubatituted,  105 

KOAD  BOOKS. 

copyright  in,  290 
piracy  of,  206 

KUNMING  POWEBS,  106.  107 

SAIB, 

injunction  te  eiaj,  456,  533— fi36 
injimotions  to  stay  exercise  of  power  of,  462,  S3S 
injunction  against,  of  real  estate  by  voluntary  settlor,  467 
injunction  against,  by  sheriff  of  goods  token  under  ^.  /a.,  535 
injunctioQ  against,  of  cargo  of  a.  ship  by  the  capt^,  536 
of  business,  right  to  use  of  name,  4S2 

SAND, 

copyholder  of  inberitanoe  may  by  custom,  bave  a  right  to  dig,  for 
sale,  47 

SAPLINGS, 
cutting:,  71 

SCANDAL. 

no  injunction  pending  reference  as  to,  565 

SCHOOL, 

converting  prauiaea  to  the  purpose  of  a,  372 

SCHOOL  BOOKS, 
copyright  in,  290 
piracy  of,  290 

SCH00LUA8TEE, 

injunctions  against  ronoval  of,  460 
SCOTLAND, 

injunctions  to  restnun  proceedings  in,  522,  523,  525 
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aCULPTUEES, 

copyright  in,  310 

SEA-SHORE, 

injtmctioiie  Etgaisst  removing  port  of  Qio  beach  of  the,  210 

rights  of  Qie  Crown  in  the,  206,  210 

encTotwhrnent  on  the,  206 

injuDoidone  against  obstracting  oocees  to  the,  209 

rights  of  public  in,  210 

nuisance  to,  244 

SEi-WALL, 

liability  to  repair,  209 

8BCEETART-AT-WAE, 

restrained  by  injunction,  137 

SECaETS. 

of  trade,  injunctions  against  the  diacloBUie  of,  42Jt 

no  injnnotion  against  disclosing,  in  abeenoe  of  agreement,  42S 

secret  infoTmation,  injunction  against  ose  of,  426 

SECURITIES, 

iojunctioD  against  the  negotiation,  aeBignmoDt,  &c.,  of,  S36 

SECORITT  FOE  COSTS,  563 


sowing  laud  with  pernicious,  fiO 
SEQUE8TBATI0N, 

writ  of,  for  breach  of  injunction,  i 


SERVICE, 

of  writ  of  summons,  661 

of  notice  of  motion,  564 

out  of  jurisdiction,  551,  555 

of  notice  of  injunction,  5T2 

of  order  for  injunction,  572 

substituted,  572 

affidavit  of,  567 

order  for  injunction  made  on,  if  defendant  do  not  appear,  567 

of  notice  of  motion  to  commit,  506 
SETTLED  LAND  ACT, 

alteration  in  law  of  waste  by,  79,  80 

tenant  for  life  restrained  from  mortgaging  under,  467 
from  selling  under,  536 
SBTrLOR, 

waste  by  the,  66 

voluntary,  settlements  may  be  enforoed  against.  45?,  458 

SEVERANCE, 

rights  to  easements  by.    See  Eatement. 
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SEWESB, 

oomniiBsionerB  of, 

mjnnctioDS  against  aiuBances  by,  137 

power  of,  to  dotermine  whether  au  obstruction  to  an  arm  ol  the 

sea,  Ac.,  is  jiutiflable,  208 
powers  of,  to  t&ke  houses,  lOtt 

SHAEEHOLDBE, 

injunotionB  at  suit  of,  auing  on  behalf  of  himself  and  all  other 

members  of  the  company,  ftgainst  the  oompaoy,  478,  481 
illegal  suspension  of,  from  bis  rights  restrained,  477 
preferenoe,  injunction  at  instance  of,  484 

8HEBIFF, 

iujanctions  against  sale  by,  535 

8HINQLE, 

injunction  to  restrain  removal  of,  from  seashore,  21(V 

SHIPPING  LIST, 

copyright  in,  290 
SIDING  TO  A  TtATT.WAV, 

ohstmcting  a,  244 

SKUTLE  ALLEY, 

restrained  as  a  nuisance,  159 

SLANDER, 

injunction  to  restrain,  6 

on  parliamentary  candidate  iwtrained,  443 

SLANDER  OF  TITLE, 
injunctions  against,  438 

under  soc.  32  of  Patents  Act,  1883...440 

SMALL-POX  HOSPITAL, 
not  a  nuisance,  198 

8U0EE, 

injunctions  against  discha^ing,  156 

SNOW, 

heaping  up,I245 

SOAP  BOLLINO,  167 

SOCIETY, 

members  of  a,  bound  by  the  rules.  SOD 

no  injunction  against  a,  except  in  special  cases,  50O 

SOIL.     See  SuppaH. 

right  to  support  for,  163 
in  its  natural  state,  164 
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son. — toniinutd. 

right  to  support  tor  ezoavated,  184 
inonmbored  with  buildings,  165 
afiaing  hj  implimtion  on  Beveranoe,  165 
may  be  waived  by  deed,  168 

eflect  of  olaosee  relatiDg  to  mineTals  in  the  Bailways  Clsoeea 
Consolidation  Act,  170— IT2 
subsidence  caused  by  excavations  of  predeoeasor  in  title,  170 

80LI0IT0E, 

restzained  from  divulging  oonfidentitil  communications,  421 
restrained  from  acting  as,  42S 

restrained  from  renewing  bis  certificate,  548 

SOVEREIGN, 

no  injunction  to  restrain  a  man  from  applying  for  s  grant  to  a  foreign,  7 
in  junction  at  the  suit  of  a  foreign,  8 

SOWING, 

with  pernicious  seeds,  60 

SPECIAL  DAMAGE, 
in  cases  of  trespasfl.  87 
in  cases  of  nuisance,  119 
in  oases  of  the  breach  of  a  statute,  120,  473 

SPECIAL  TEIBITNAL9, 

constituted  for  a  special  purpose,  na  equity  to  restrain  piooeedinga  in, 

by  a  person  entitled  to  do  so,  519 
aec'U  where  there  is  fraud,  520 

SPECIFIC  CHATTEL, 

enjoyment  of,  protected,  534 

SPECIFIC  PEEEOEMANCE, 

injunctions  pending  action  for,  417 

injunctions  gainst  alienation  pending  action  for,  417 

SPmiTUAL  C0EP0EATI0N8, 
restrained  by  injunction,  515 
restraining  statutes,  62,  63 

SPIfilTUAL  C0IJET9.    See  Ecdatattioal  CotirU. 

STABLE, 

ncnse  of,  a  nuisance,  159 

STALLAGE, 
right  of,  244 

STATIONERS'  HALL, 
entry  at,  285 
certificate  of,  proof  of  copyright,  262 
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STATUTE.    See  CompanU*. 

rights  arising  under,  are  legal  rights,  469 
action  upon  a,  470 

injtmotioii  to  enforce  a,  470,  473,  477,  478 
mandamus  to  enforoe  a,  472 

8TATUT0BY  EEMEDY, 

whether  it  exclude*  remedy  by  injanotioa,  7,  6,  14 

STAT  OP  PEOCEEDElJGS.    See  Pnxeedingt. 

STBAM  BOLLEB, 

injury  to  pipea  under  bi^way,  245 

STOCK, 

tnmsfer  of,  leetiained,  628 

STONE, 

quarrying,  44 — 48 

STOP  OBDBES,  333 

STBEAU.    Bee  WaUtr,  Waterooiirte. 

rights  of  riparian  proprietors  in  a  natural,  179 — 182 
Booroe  of  a,  and  aoceBsioiiB  to,  164 
flowing  from  unde^TOund,  185 
diversion  of  water  from  a,  183 
injunction  to  restrain,  200 
fouling  a,  18d 

injunction  to  restrain,  201 
mandatory,  202,  203 


altering  level  of,  226 

8UB8IDEN0E.    See  Sort. 

SUBSTANTIAL  DAMAGE, 
in  case  of  waste,  37,  38 

in  cases  of  breach  of  statute,  65,  119,  134,  473 
to  rights  in  water,  181,  183,  185,  201 
<,  123,  140 


SUPPOBT.    8oeS«7.. 
tight  of, 

for  soil,  163,  164 

by  Beveranoe,  165,  166 

in  a  mineral  district,  169 — 17fi 

may  be  qualified  by  deed  or  Act  of  Parliament,  167—174 
for  buildings,  may  be  acquired  by  prescription,  1S5 
mutual,  between  adjoining  houses,  176 
tor  sewer,  175 
as  between  adjoining  houses,  176 
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SUSPENSION  OF  ACTION, 
effect  on  iujuDction,  080 

SUSPENSION  OF  INJUNCnON, 
injimotioa  when  soqwnded,  26,  570 
-where  mandatory  mjunctiim  granted,  34 
pending  appeal,  13,  24,  273,  670 


TELEPHONE  COMPANY, 
OTerttead  wiies,  111 

TENANT.     See  Landlord  and  Tenatd. 

TENAKT  BY  THE  OUBTEST  OB  DOWER, 
liable  for  vrast 


TENANT  FOE  LIFE.    See  Ettoven. 
liable  for  waste  by  Statute,  39 
property  of,  in  timber,  Ac,  39,  40,  75 
may  not  fell  timber,  except  for  apecial  putpoeee,  40,  42 
m&y  take  eetovera  of  timber,  42 
may  not  open  mines,  44 
may  woik  open  mines,  44,  4d 
may  work  open  limestone  quarriea,  4d 
may  take  estovers  of  minraals,  clay,  Ac.,  4S 
may  cut  tnTves  for  estovers,  46 
in  remainder  may  bave  an  injunction,  OS 
power  of,  to  out  timber  under  the  Settled  Land  Act,  60 

TENANT  FOR  LIFE  "WITHOUT  IMPEACHMENT  OF  WASTE, 
may  not  commit  equitable  waste,  66 
pulling  down  maDsion  house,  buildings,  Ac,  66,  67 
OQtting  ornamental  timber,  68,  7d 

trees  planted  for  shelter,  6H 
may  thin  ornamental  timber,  &c.,  70 
may  not  cut  young  trees  or  saplings,  71 

or  underwood  of  insufBcient  growtii,  71 
may  not  derive  an  undue   advantage  from  a  power  of   sale  ,or 

exchange,  73 
receiving  price  of  growing  timber  on  a  sale,  74 
may  not  commit  waste  hy  collusion,  73 
may  not  authorise  waste  before  his  estate  comes  into  posceiraion, 

73.  74 
made  subject  to  trustoe  of  a  torm,  72 
qualified  by  clause  "  except  voluntary  waste,"  &o.,  71 
settlor  of  the  estate,  66 
in  remainder,  73 

light  of,  to  timber  wrongfully  severed,  7d,  77 
aooount  against,  for  timber  wrongfully  severed,  76,  77 
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TENANT  FOR  LIVES  EENEWABLE  FOE  EVER, 
may  commit  melioratuig  waste,  SB 
maj  not  commit  equitable  waste,  58 

TENANT  FOE  TEAES, 

liable  for  waste  hj  Statute,  39 
property  of,  in  timber,  &c.,  39,  40 
may  take  estovers,  42,  46 
may  work  open  minee,  44,  4S 
without  impeachment  of  waste,  72 
enjoyment  of  easement  adverse  to,  131 

TENANT  IN  COMMON, 

injunction  to  restfain  waate  by,  56 

of  a  patent,  may  sue  alone  for  an  infringemuit,  248 

may  sue  alone  for  the  piracy  of  a  trade  mark,  341 

pleading  where  account  is  sought,  352 
waste  by,  77 

TENANT  IN  FEB  SUBJECT  TO  EXECUTOEY  DEVISE, 
not  liable  for  legal  waate,  58 
may  not  commit  equitable  waste,  58 

TENANT  IN  TAIL, 
in  poBsesmon,  56 

dispunishable  c(  waste,  56 

infant,  SB 
after  possibility  of  issue  extinct,  57 

not  liable  for  legal  waate,  &7 

may  not  commit  equitable  waste,  57 
witli  reversion  in  the  Crown,  57 

dispunishable  of  waste,  57 
under  Act  if  Parliament,   which  precludes   the   barring   of    the 
entail,  57 

dispunishable  of  waste,  57 

sometimes  restrained  from  committing  equitable  waste,  57 

TEEM  OF  YEAEa  WITHOUT  IMPEACHMENT  OF  WASTE, 
tenant  for  life  of,  72 
teustees  of,  72 

tenant  for  life,  subject  to,  72 

TEEMS, 

imposed  as  a  condition  of  granting  or  withholding  an  injunction,  22, 

23,569 
of  order  for  injunction,  571 

THAMES  EMBANKMENT  ACT,  111 

THBEATENED  INJURY.    See  Apprehended  It^jury. 
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THEEATS  ACTION, 

mjunction  to  restrain  threats  of  legal  proceedmgs  for  infringement, 
440 
TIMBER.     See  Treta. 

vhat  trees  are,  39 

property  in  growing,  39 

rights  of  oopyholder  in,  41 

rights  of  copyholder  of  inheritance  bj  custom,  in,  41 

waste  in,  39 — 11 

on  ecclesiastical  estates,  62 — 64,  76 

property  in,  severed  accidentally  oi  wrongfally,  73,  76 

ont  under  Uie  direction  of  tke  Court,  ^5,  79 

properfy  in,  severed  on  estate  of  infant,  56,  AT 
severed  on  lunatic's  estate,  43 

omameatal ,  what  ia  to  be  considered,  66 
property  in,  severed  wrongfally,  76 

power  to  cut,  under  Settled  Land  Act,  80 
TIMBEB  ESTATES,  40 
TITLE, 

of  a  book,  right  of  auUkor  in  die,  340 

of  a  journal,  name  of  editor  not  a  necessary  part  of,  340 

of  copyright,  276 
TOWING  PATH, 

injunction  to  restrain  interference  with  use  of,  233 
TRADE, 

fixtures  set  up  (or,  &2,  60 

covenanto  in  restraint  of,  376,    See  BatraiiU  of  Trade. 
restraint  as  to  space,  380 

injunctions  to  restrain  setting  up  a,  372  et  »eg. 
TRADE  DISPUTES, 

nuisances  connected  with,  restrained,  241 — 244 

conspiracy,  241 

intimidation  and  picketing,  242 

defamatory  circulars,  244 
TRADE  LIST, 

copyright  in,  290 
TRADE  MA  BIT, 

nature  of  a,  336 

registntion  ot,  330 

must  be  registered,  329 

restrictions  on  registration,  331 

registration  may  be  rectified,  332 

title  to  a,  329 

tenancy  in  common  in,  341 

right  to,  by  assignment,  337 
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IBADE   MAHK— coHtinurf. 
right  to,  by  devolutioa,  339 
right  of  author  to  title  of  his  work  aa  &,  339 
right  to  prevent  the  use  of  a,  founded  not  on  fraud,  bat  ml  iiijuiy 

done  to  a  right,  343,  3dl 
what  constitute*  piracy  of  a,  34fl — 351 
injunotions  to  TOBtrain  piracy  of  a,  341  tt  >*q. 
pleading,  343 
parties,  341,  342 
delay  and  acquieecenoe,  347 
diacovery,  343 
who  may  Hue,  341 
'  no,  if  there  be  misrepresentation,  344 — 347 
extent  of  injunctioQ,  342 
form  of  injunction,  351 
agents,  Ac,  restrained,  342 
acoonnt,  352 
inquiry  as  to  damages,  353 

di«oov6ry  for  pnrpooea  of  account  or  injury  as  to  damagea, 
353 
order  for  removal  of  trade  mark,  355 
costs,  354 
TRADE  NAME. 

fraudulent  use  of,  332—335 
of  aitiole,  which  has  become  descriptiYe,  333 — 337 
right  to,  passes  on  sale  of  busineaa,  338 
of  company  calculated  to  deceive,  498 
TEADE  SECRET, 

no  injunction  in  general  not  to  dividge  a,  424 

injunction  not  to  divulge  a,  if  there  be  duty  or  contract  not  to  do  so, 
425,  420 
TRADE  UNION, 

injunction  to  restrain  expulsion  from,  504 
may  be  sued,  214 
TRAMWAY, 

injunction  against  nuisance  by,  245 
TRANSFER, 

of  property,  documents,  &c.,  injunctions  to  restrain  the,  536 — 538 
of  stock,  injunction  to  restrain  the,  520 
TRANSLATION, 
copyright  in,  299 

of  books  published  abroad,  299,  622 
of  a  book  published  in  this  oountiy  may  be  a  piracy,  299 
TREES.    See  Timber. 

other  than  timber,  39,  40 
exception  of. 
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TREES— coHlinued. 
OTDamentoI,  SS 

cutting  young,  comes  within  principle  of  equitable  waste,  71 
property  in  dead,  40 
injuiy  to,  from  dtacbarge  of  noxious  vapours,  &o.,  24d 


in  what  caaee  of  treapaee  an  injunction  fonnerlj  granted,  S'2 
effect  of  JudioKture  Act,  82 
prinoiplee  on  which  the  Court  interferee,  S4 
a  ootltiiining  trespass,  84 
trespass  by  offldala  of  the  Crown,  86 

trespass  by  companies  or  bodies,  incorporated  by  statute,  85,  fi6 
prindples  on  which  the  Court  interferea,  80,  66 
where    a  oompwiy  ^stepa  out  of    the    limits    prescribed   by 
statute,  86 
no  injunction  to  restrain  a  company  in  possession  under  a 
legal  or  equitable  title  from  continuing  in  possession,  86 
if  the  trespass  aSect  the  public  interest  the  Attomey-Qeneral 

must  sue,  87 
private  persons  may  sue,  if  specially  injured,  87 
in  what  cases  the  Attontey-Qeueral  need  not  show  damage  to 
puUio,  87 
aooount  ae  incident  to  injunctaona  against,  112 
limited  to  six  years  before  action,  1 1 2 
exception,  if  there  be  fraud,  112 
of  minerals,  charges,  allowanoea,  &o.,  112 
enquiry  as  to  damages,  US 
measure  of  damages,  113 
perpetual  injunctions  against,  116 
mandatory  injunotions  against,  114 
TEIAL  OF  ACJnON, 

expediting,  after  motion  fot  injunctiou  refused,  266,  Jt70 
soientifio  evidence  on,  124,  580 
early  trial,  d70 

TEtlAIi  OP  QUESTIONS  ON  WHICH  EIGHT  TO  INJUNCTION 
DEPENDS, 
old  procedure,  576 
mode  of  trial,  577 
TEIVIAL, 

injunction  not  granted  in  trivial  case,  6 
TRUE  AND  FIRST  INVENTOB,  251,  252 
TRUSTEES, 

injunctions  agunat,  4M 

for  public  purposes,  iujunotiousi^aiaBt  misapplication  of  trust  funds 
by,  468 
who  should  sue,  459 
parties  to  the  suit,  469 
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TRUaTEES— continued. 

under  trust  deeds  for  religions  bodies,  injanolionB  against,  438 

who  should  sue,  4B9 

parties,  4d9 
under  trust  deeds  for  tiie  pnrpoms  of  education,  injanctionB  against, 

458 
of  the  fee,  right  and  duty  of,  in  respect  to  waste,  S5 
for  purchase,  also  tenants  for  life,  73 
of  a  term,  of  years  without  impeachment  of  waste,  72 
to  preserre  contingent  remaindera,  injunctions  at  suit  of,  65 
disagreement  between,  461 


TUBNPIKE  EOADS, 

trustees  of,  restrained  by  injunctioii 


UMPIRE, 

injunotioD  restntining  him  from  acting,  639 


restrained  from  oommitting  waste,  62 

UNDEETAKING, 

with  the  Court  has  the  eSsot  of  an  injunction,  693 
as  to  damages,  23,  667 

con  be  given  by  a  married  woman,  667 

by  Crown,  668 

by  company  or  corporation,  668 

how  given,  668 

extent  of,  669 

breach  of,  693 

Court  cannot  compel,  669 

remains  in  force,  notwithstanding  dismissal  of  action,  i 

enquiry  as  to  damages,  granted  on,  691 

how  enforced,  693 

TINDEEWOOD, 
right  to  cut,  40 
equitable  waste  in,  71 

TTNITT  OF  TITLE.    See  Sei-eranee. 

UNPUBLISHED  MATTEE.  MAMUSCEIPTS,   «c, 
rights  of  ownership  in,  427 

transfer  of,  430 
of  a  seditious  or  libellous  cliaraot«T,  431 
injunctions  against  publication  of,  428 
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nSEB, 

vhich  may  be  made  of  landt  taken  bj  a  oompany  under  statutory 
powers,  474^-47" 

of  an  invention  amounting  to  infringement,  266 
"DTILITY, 

of  a  patent,  2dl 

VACAJiT  LAND, 

nnisance  on,  liability  of  owner,  122 

VEXATIOUS  ACTIONS  ACT,  1896, 

order  under,  restraining  institotioii  of  proceedings,  618 
VIADUCT, 

coDstmotion  of  a,  102 
VOUJNTAItT  SETTLEMENT, 

of  chattels  or  real  estate  binding  on  settlor,  467,  458 
injunction  against  defeating,  457 

a  mere  trust  for  payment  of  debta  is  not  binding,  457 
TOLfNTABT  WASTE,  38 

WABD, 

interoouree  with,  restrained,  541,  S42 

marriage  with,  restrained,  541 
WAEEEN, 

waste  in,  43 

WASTE.    See  Equxlablf.  Watte. 
definition  of,  37 
meliorating,  38 
voluntary  or  permiaeive,  38 
in  what  cases  punishable  at  common  law,  38 
in  timber,  trees,  Ac,  39,  40 

what  trees  timber,  39 

catting  underwood,  when  waste,  40 

exception  as  to  timber  estates,  40 

rights  of  copyholder  in  timber,  41 

estovers,  42,  43 
in  gardens,  pu'ks,  ftc.,  43 
in  walls  of  tiie  sea  or  banks  of  rivers,  44 
in  mines,  day,  gravel,  stone,  Ac,  44 — 16 

estovers,  46 
in  turves,  46 

mines,  day,  gravel,  Ac.,  on  copyhold  land,  47,  48 
by  alteration  of  property,  48 

ploughing  up  meadow  land,  48 

converting  arable  laud  into  wood,  48 
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WASTE— r»i-(iBH«f. 

by  bod  cultivation,  40 
in  buildings,  houees,  &c.,  50,  SI 
permiesive  waate,  fil 
Temoring  fixtures,  52 — 54 
injunotiona  against,  prindplm  on  whioh  gnmtod,  35-~37 
effect  of  delay.  3ft,  37 
at  suit  of  remainderman,  5S 
mesne  remainderman,  56 
remainderman  for  life,  55 
trustees  to  preserre  remainders,  55 
by  tenant  in  tail  after  possibility  of  issue  extinct,  67 
by  tenant  in  foe  with  executory  devise  over,  58 
by  tenant  under  lease  for  lives  perpetually  renewable,  58 
by  ooparoenera,  tenants  in  common,  and  joint  tenants,  56 
by  copyholders,  58 
by  lord  of  manor,  58 
by  ecoleaiasticBl  persons,  62 — 65 
by  mortgagee  in  possession,  59 
by  mortgagor  in  possession,  60 
if  security  be  defective,  60 
by  purchaser  in  possession  before  payment  of  monies,  61 
by  other  parties,  61 
by  oollusiou  between  parties,  73 
account  as  incident  to,  7S — 78 

where  injunction  is  not  competent,  76 
limits  of,  77,  78 
between  tenants  in  oommon,  77 
effect  of  delay  on,  78 
mesne  remainderman,  not  entitled  to,  78 
damages  for  eqnitable,  78 
perpetual  injunction  against,  79 
alteration  in  law  of  waste  by  Settled  Land  Act,  79,  80 
by  Agricultural  Holdings  Act,  80 
WATBE.     See  River,  Stream. 
rights  in  running,  179  et  teq, 
not  flowing  in  a  defined  ohannel,  193 
subterraneous  percolating,  194 
flowing  from  underground,  185 

Burfaoe,  193 

subterranean  percolating  water,  194 

may  be  drained  away  from  wells,  194 

may  not  be  polluted,  195 
drainage,  195 
diversion  of,  185,  200 
flood,  196—198 
escape  of,  197 
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WATER— eoBdiKifd. 
deed  of  grant  of,  199 
implioatdon  of  grant  of,  on  Berer&iioe,  199 
no  implication  of  reeerration  of  right  to,  on  seTsranoe,  200 
new  rights  in,  not  connected  with  enjoyment  of  land,  not  to  be 

created.  180,  199 
easements  in,  acquired  by  prescription,  ISO — 190 

alteration  of  mode  of  ueet  of,  189 

abandonment  of,  100 
interruption  of  the  acquisition  of  a  prescriptive  right  to,  190 
injunction  against  cutting  off  supply  of,  to  a  house,  20fi 
WATERCOUESE.    See  Itivtr,  Stream,  Water. 
definition  of  a,  193 
artificial,  190 

rights  and  liabilities  of  parties  in  an,  190 

canal,  192 

drains  and  gutters,  160,  161 
implication  of  grant  on  severance,  199 
prescriptive  rights  in,  185,  186 
abstracting  water  from,  183 
fouling  or  obstructing,  18fl 

in  junctions  against,  201 
entering  upon  land  to  repair  a,  205 

WATERWORKS  COMPANY, 

reatrained  from  cutting  off  supply  of  water,  20fi 

WAT, 

modes  of  acquiring  the  rigbt  to,  211 

grant,  211 

limits  of  right  when  acquired  by,  213 

reservation,  217 

prescription,  217 

limits  of  right  when  acquired  by,  219 
way  of  necessity,  221 

direction  of,  222 
right  lost  by  abandonment,  223 
extinguishment  and  laerger,  224 
injunction  to  restrain  the  obstruction  of  a,  210  22d 
injunction  against  continuing  to  use  a,  ltd 
deviation,  right  of.  enforced  by  injunction,  217 
acquired  by  tenant  against  co-tenant,  218 
obstruction  of  private,  by  obstruction  in  public  road,  220 

WELL, 

owner  of  land  may  abstract  water  from  his  neighbour's,  194 
but  may  not  pollute  his  neighbour's,  195 
WHAEF.     See  FuTpreiture,  Nuuante. 

injunction  against  obstructing  access  to,  209 
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WINDING-TJP, 

petition  for,  isjimotioD  against,  S41 

proceedings  BgainstoompanyieBtTaiDed  after  oommencemeDtof,  8,  528 
WINDOW.     See  Air,  Light. 

opening  a  new,  14S 

shutting  out  a  pleasant  prospect  from  a,  144 

erecting  disagreeable  objecta  in  viev  of  a,  14i 

altering  an  old,  1S3 

agreement  as  to  windows,  Ifil 

WITHOTJT   IMPEACHMENT    OF   WASTE.      See    Tenant  for  Lift 
Without  7inp«neAinent  of  Watte. 
effect  of  this  clause,  65 

WOODED  ESTATE,  40 

WOODS  AND  rOHESTS, 

Commiftsioneta  of,  injunotione  against,  137,  415 

WOEKS,  PUBLIO, 
construction  of,  126 
must  be  executed,  bon&fid*,  126 
rule  at  law  as  to  damage  resulting,  ISS — 131 

WHIT  OP  mJtJNCnON, 
does  not  now  issue,  1 ,  550 
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